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PREFACE  TO  VOLUME  XXXV. 


Flint  V.  Flemyng^  p.  205,  is  a  leading  case  in  the  law  of 
marine  insurance.  MarzetU  v.  Williams^  p.  329,  is  a  high 
authority  both  on  the  law  of  banker  and  customer  and  on 
the  difficult  topic  of  alternative  remedies  in  assumpsit  and 
in  tort.  In  this  last  connection  the  right  of  an  executor 
de  son  tort  to  bring  trespass — or  any  other  equivalent  action, 
including,  in  an  appropriate  case,  assumpsit  by  "  waiving 
the  tort " — ^as  against  a  mere  stranger,  was  disputed,  but 
rightly  affirmed,  in  Oughton  v.  Seppings^  p.  284. 

Parishioners  who  imagine  that  they  have  a  legal  right 
to  be  buried  in  any  particular  part  of  the  churchyard  may 
take  warning  by  Blackmore^s  case,  p.  242. 

The  legal  history  of  stage  players,  from  the  time  when 
they  were  treated  as  rogues  and  vagabonds,  is  shortly  given 
in  R.  V.  Neville^  p.  354. 

Judicial  complaints  of  the  Statute  of  Frauds  having 
caused  more  litigation  than  it  has  prevented  are  common 
enough ;  the  Statute  of  Limitations  has  gone  comparatively 
free.  But  we  read  in  Chappie  v.  Dur start,  at  p.  671,  in  a 
considered  judgment  of  the  Court  of  Exchequer : 

"  There  are  few  Acts  of  Parliament  which  have  generated 
more  controversy,  and  been  productive  of  more  litigation, 
than  the  statute  21  Jac.  I.  c.  16,  which  was  passed  (as  the 
preamble  of  it  declares)  for  the  purpose  of  quieting  men's 
estates,  and  for  the  avoiding  of  suits.'' 


vi         PREFACE  TO  VOLUME  XXXV. 

Some  select  cases  from  Haggard's  Admiralty  Beports 
will  be  found  near  the  end  of  the  volume.  The  great 
salvage  case  of  IT. M.S.  Thetis  (p.  772)  has  been  repro- 
duced with  less  abridgment  than  perhaps  might  have  been 
strictly  justified,  on  account  of  the  peculiar  interest  of  the 
narrative,  which  relates  an  operation  *^  carried  on,"  in  the 
words  of  the  judgment,  '^  with  almost  unremitting  exertion 
for  eighteea  months,  unprecedented  in  its  circumstances, 
not  easily  to  be  surpassed  in  merit,  and  unequalled  .  •  . 
in  the  value  of  the  property  recovered."  If  it  were  at  all 
probable  that  the  Revised  Reports  would  find  readers 
among  the  lay  people,  it  might  be  proper  to  explain  the 
archaic  and  somewhat  grotesque  appearance  first  of  forty- 
nine  casks  of  brandy  and  then  of  two  casks  of  tallow  as 
defendants  at  the  suit  of  the  Crown  :  but,  since  all  lawyers 
are  presumed  to  be  acquainted  with  Admiralty  procedure 
and  the  nature  of  proceedings  in  rem^  it  is  thought  needless 
to  offer  any  observations.  In  common-law  jurisdiction  a 
disputed  cask  of  whisky  had  to  take  a  more  modest  place  '^Lai 
as  a  mere  object  of  trespass :  see  Dunwich  v.  Sterry^  a  case 
in  the  King's  Bench  on  the  rights  of  a  grantee  of  wreck, 
also  in  this  volume,  p.  471. 
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Ireland. 


JOHN  LYSAGHT  and  Anothee  v.  THOMAS  WALKEE       issi. 

^^  Mar,  4. 

AND  Others.  — 

(5  Bligh  (N.  S.)  1—30;  S.  C.  2  Dow  &  Clark,  211.)  Tentkmen. 

W.  &  Co.  being  about  to  engage  P.  C.  as  a  clerk,  a  letter  was  addressed  [  1  ] 

to  them  by  L.  &  D.  containing  the  following  expressions :  '*  Entertaining 
the  highest  opinion  of  P.  C.'s  integrity,  &c.  we  hold  ourselves  responsible 
to  you  in  the  sum  of  500/.  sterling,  for  his  discharging  faithfully  and 
honestly  any  duty  assigned  to,  or  trust  reposed  in  him,  and  we  are  ready 
to  execute  bonds  to  that  effect,  and  for  that  or  any  larger  sum  whenever 
you  require  it.''  After  the  receipt  of  this  letter,  P.  C.  entered  into  the 
service  of  W.  &  Co.,  and  was  employed  by  them  as  clerk  at  their  brewery 
at  B.  until  1821,  when  he  was  removed  to  another  brewery  of  W.  &  Co. 
at  L.  Upon  his  removal  he  sent  in  a  statement  of  his  receipts  and  dis- 
bursements at  B.,  upon  which  he  made  himself  debtor  to  the  amount  of 
379/.  His  payments  made  to  W.  &  Co.  after  his  removal  to  L.,  exceeded 
the  balance  left  due  upon  the  accoimt  at  B.  But  his  debit  to  them  on 
account  of  monies  received  at  L.  also  exceeded  that  amount.  He  died 
indebted  to  W.  &  Co.  for  monies  received  on  their  accoimt. 

W.  &  Co.  brought  their  action  against  L.  and  D.  upon  the  letter  of  [  2  ] 

guarantee  above  stated.  Upon  a  bill  of  exceptions  tendered  at  the  trial 
of  188(068  in  the  action :  Held —  1 .  That  an  account  delivered  by  a  principal 
diarging  himself  is  evidence  against  his  surety.  2.  That  the  letter  of 
guarantee,  by  necessary  inference,  expressed  a  consideration,  viz.  the 
employment  of  P.  0.    3.  That  where  an  account  is  delivered  by  an  agent, 
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Ltsaght  in  which  he  charges  himself  with  a  balance,  and  he  continues  to  receive 

^«  monies  for  his  principal,  his  subsequent  payments  are  not  necessarily 

WALKER.  ^Q  1^  gj^^  applied  to  the  extinction  of  the  previous  balance,  where  the 

subsequent  receipts  are  equal  to  the  subsequent  pa^nnents. 

This  was  a  writ  of  error  brought  by  the  plaintiffs  in  error, 
on  the  affirmance  by  the  Court  of  Exchequer  Chamber  in 
Ireland,  of  a  judgment  of  the  Court  of  Exchequer  there,  in  an 
action  of  assumpsit,  brought  against  them  by  the  defendants 
in  error,  for  the  nonperformance  of  an  undertaking  or  guarantee, 
[  •s  ]  contained  in  a  letter  written  *by  the  plaintiffs  in  error  to  the 
defendants  in  error,  of  which  the  following  is  a  copy : 

**  Entertaining  the  highest  opinion  of  Mr.  Patrick  Considine's 
integrity  of  character,  as  well  as  propriety  of  conduct,  we 
therefore  hold  ourselves  responsible  to  you  in  the  sum  of  500Z. 
sterling,  for  his  discharging  faithfully  and  honestly  any  duty 
assigned  to,  or  trust  reposed  in  him;  and  we  are  ready  to 
execute  bonds  to  that  effect,  and  for  that  or  any  larger  amount 
that  may  be  necessary,  whenever  you  require  it.  We  further 
strongly  recommend  Mr.  Considine  as  a  person  likely  to  give 
satisfaction  in  every  respect,  as  far  as  depends  on  individual 
exertions  and  qualifications. 

(Signed)  "  John  Lysaght. 

"  Jambs  Davbrn. 

"To  Messrs.  Walker,  Perriott,  Co.  Brewers,  Limerick.'* 

The  declaration  (filed  in  Mich.  Term,  1821)  consisted  of  ten 
special  and  two  common  counts. 

In  the  first  special  count,  the  undertaking  of  the  plaintiffs  in 
error  is  stated  to  be,  that  "  the  said  Patrick  Considine  would 
faithfully  and  honestly  discharge  his  duty  as  agent  for  the 
defendants  in  error,  for  the  sale  of  ale  and  porter  at  Banagher, 
in  the  King's  County."  In  the  second  count,  that  **  he  would 
faithfully  and  honestly  discharge  the  trust  reposed  in  him,  as 
such  agent,  by  the  defendants  in  error."  In  the  third  count, 
that  the  plaintiffs  in  error  **  undertook  and  became  responsible 
to  the  defendants  in  error,  to  the  amount  of  600Z.  that 
said  Patrick  Considine  would  faithfully  and  honestly  discharge 
the  duty  of  such  agent."    And  in  the  fourth  count,  that  the 
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plaintiffa  in  error  "  undertook  and  became  responsible  to  LYsxaHT 
the  defendants  *in  error  to  the  amount  of  500{.  that  the  said  walkeb, 
Patrick  Considine  would  faithfully  and  honestly  discharge  the  [  *4  ] 
trust  reposed  in  him,  as  such  agent,  by  the  defendants  in 
error."  In  these  several  counts,  the  consideration  for  the 
undertaking  is  stated  to  be,  that  the  defendants  in  error  would 
appoint  said  Patrick  Considine  their  agent  for  the  sale  of  ale  and 
beer  at  Banagher ;  and  the  breach  assigned  consists  in  his  not 
paying  or  handing  over  to  the  defendants  in  error  monies 
received  by  him  for  the  sale  of  ale  and  porter  at  Banagher. 
hi  the  fifth  count,  the  undertaking  is  stated  to  be,  that  ^'  Patrick 
Considine  would  faithfully  and  honestly  discharge  any  duty 
assigned  to,  or  trust  reposed  in  him  by  the  defendants  in  error." 
And  in  the  sixth  count,  that  the  plaintiffs  in  error  '^  undertook, 
and  became  responsible  to  the  defendants  in  error,  to  the 
amount  of  500L  that  said  Patrick  Considine  would  faithfully 
and  honestly  discharge  any  duty  assigned  to,  or  trust  reposed 
in  him,  by  the  defendants  in  error."  In  these  counts,  the  con- 
sideration for  the  undertaking  is  stated  to  be,  that  the  defendants 
in  error  would,  at  the  request  of  the  plaintiffs  in  error,  appoint 
Patrick  Considine  their  agent  generally ;  and  the  breach  assigned, 
consisted  in  his  not  accounting  with  the  defendants  in  error  for 
money  received  by  him  as  such  agent.  In  the  seventh  and 
eighth  counts,  the  undertaking  and  the  breach  of  it  are  stated 
as  in  the  fifth  and  sixth  counts ;  but  the  consideration  for  such 
undertaking  is  stated  to  be,  that  the  defendants  in  error  ''would, 
at  the  request  of  the  said  plaintiffs  in  error,  repose  in  Patrick 
Considine  the  trust  of  agent  for  the  defendants  in  error,  to  sell 
porter  and  ale  for  them  at  Banagher." 

hi  the  ninth  and  tenth  special  counts,  the  undertaking  and  [ »  ] 
consideration  for  it  are  stated  as  in  the  fifth  and  sixth  counts. 
Bat  it  is  further  stated  therein,  that  the  defendants  in  error  did 
appoint  Patrick  Considine  their  agent,  and  did  assign  to  him  the 
duty  of  agent  to  sell  ale  and  porter  for  them  at  Banagher,  and  to 
perform  other  duties  of  such  agent;  averring,  that  they  had 
an  establishment  for  sale  of  ale  and  porter  at  Banagher,  and 
kad  at  such  estabhshment  divers  large  quantities  of  ale  and 
porter,  and  also  divers  utensils  of  their  trade  of  brewers,  of  great 
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LYBi^oHT  value ;  and  that  it  was  the  duty  of  Patrick  Gonsidine  to  have 
Walkeb.  taken  care  of  the  said  establishmenty  and  the  said  ale  and 
porter,  and  utensils ;  but  that  he  neglected  to  do  so ;  and  for 
want  of  due  care  of  such  establishment,  ale,  porter,  and 
utensils,  permitted  the  said  establishment  to  go  to  decay,  and 
the  said  ale,  porter,  and  utensils,  to  be  seized,  taken  away, 
and  destroyed ;  whereby  the  defendants  in  error  were  deprived 
of  the  use  of  such  establishment,  and  lost  a  large  quantity  of 
ale  and  porter,  and  also  divers  utensils. 

The  two  last  counts  of  the  declaration  are  the  common  counts 
for  money  lent,  &c.,  and  on  an  account  stated  between  the 
parties. 

To  this  declaration  the  plaintiff  in  error,  John  Lysaght  (in 
Hilary  Term,  1822,)  pleaded  the  general  issue  of  non  assumpsit ; 
and  also,  by  leave  of  the  Court,  as  to  the  1st,  2nd,  8rd,  4th,  5th, 
6th,  7th,  8th,  9th,  and  10th  counts,  that  the  said  several 
promises  in  those  counts  mentioned,  were  special  promises  to 
answer  for  the  default  of  the  said  Patrick  Gonsidine,  and  that  no 
agreement  in  respect  of,  or  relating  to  the  said  several  supposed 
[  •^  ]  causes  of  action  in  those  counts  mentioned,  or  any  *of  them, 
or  any  memorandum  or  note  thereof,  wherein  the  consideration 
of  the  said  several  special  promises,  or  any  of  them,  was  stated 
or  she^.  was  in  ^ting  or  wsb  signi  by  the  said  John 
Lysaght,  or  by  any  other  person  by  him  thereunto  lawfully 
authorised.  To  the  first  of  these  pleas  the  defendants  in  error 
added  a  similiter ;  and  to  the  last  of  them  replied,  that  notes  of 
each  respective  agreement,  in  respect  of,  and  relating  to  each 
respective  cause  of  action,  in  each  of  those  respective  counts 
mentioned,  wherein  the  consideration  of  the  special  promises  in 
each  of  those  counts  mentioned,  was  stated,  were  respectively  in 
writing,  and  signed  by  the  said  John  Lysaght. 

To  this  latter  replication,  John  Lysaght  demurred  specially, 
assigning  for  causes  of  demurrer,  because  the  said  replication 
did  not  tender  an  issue  triable  by  the  Gourt,  or  by  a  jury, 
and  attempted  to  take  from  the  Gourt,  and  submit  to  the 
jury,  the  construction  of  written  instruments ;  and  because  the 
said  replication  was  double ;  and  also  because  the  said  defendants 
in  error  ought  to  have  set  forth  in  the  said  replication  the  written 
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iDstroments  mentioned  in  the  said  replication ;  and  because,  even  Ltsaqht 
BQpposing  that  a  verdict  should  be  had  for  the  defendants  in  walkbb. 
error,  on  an  issue  taken  on  the  said  replication,  no  judgment 
could  be  pronounced  thereon ;  and  because  the  said  replication 
relied  on  a  case  different  from  one  stated  in  the  declaration,  and 
was  in  other  respects  uncertain,  informal,  and  insufficient.  The 
defendants  in  error  joined  in  demurrer. 

The  plaintiff  in  error,  James  Davern,  suffered  judgment  to 
pass  against  him  by  default;  which  was  entered  with  a  unica 
taxatioy  and  a  venire  facias  awarded,  as  well  to  try  the  issue 
between  *the  defendants  in  error  and  the  said  John  Lysaght,  as  [  *7  ] 
to  inquire  what  damages  the  defendants  in  error  had  sustained 
by  occasion  of  the  premises,  wherein  the  said  James  Davern 
had  suffered  judgment  to  pass  against  him  by  default. 

In  Trinity  Term,  1822,  judgment  was  given  by  the  Court 
of  Exchequer  for  the  defendants  in  error  against  the  said  John 
Lysaght,  on  the  demurrer  to  the  replication  ;  and  on  the  26th  of 
July  following  the  issue  of  non  assumpsit  was  tried  by  a  special 
jury,  and  a  general  verdict  for  the  defendants  in  error  to  the 
amount  of  888Z.  16s.  8<2.  damages,  and  &d.  costs.  Nominal 
damages  and  costs  were  also  assessed  by  mistake  on  the 
judgment  in  demurrer,  which  were  afterwards  remitted  by  the 
defendants  in  error. 

At  the  trial,  John  Lysaght  tendered  a  bill  of  exceptions,  which 
was  afterwards  sealed  by  the  Judge  who  tried  the  cause.  The 
following  is  a  transcript  of  the  exceptions  : 

Thomas  Walker,  Thomas  Perriott,  Henry  Walker,  and  John 
Perriott,  plaintiffs,  John  Lysaght,  defendant, — Be  it  remembered, 
that  on  Friday  the  26th  day  of  July,  in  the  year  of  our  Lord 
1822,  at  Tholsel,  in  the  county  of  the  city  of  Limerick,  before 
the  Honourable  Eichard  Pennefather,  one  of  the  Barons  of  His 
Majesty's  Court  of  Exchequer  aforesaid,  and  one  of  the  Justices 
appointed  to  hold  the  assizes  in  and  for  the  county  of  the  city  of 
Limerick,  came  as  well  the  said  plaintiffs  (the  now  defendants  in 
error),  as  the  said  defendant  John  Lysaght,  by  their  attornies, 
and  thereupon  the  said  plaintiffs,  in  order  to  maintain  the  issue 
aforesaid  on  their  part,  produced  one  Patrick  Cussen,  who  being 
duly  sworn,  and  examined  by  counsel  on  behalf  of  the  said 
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Ltsaoht  plaintiffs,  proved  that  *the  name  John  Lysaght,  appearing  to  be 
Walker,  signed  to  a  certain  paper-writing  then  produced  to  him,  was 
[  •s  ]  written  by  the  defendant  John  Lysaght ;  and  thereupon  the  said 
paper- writing  was  read  to  the  said  jurors,  in  the  words  and 
figures  following,  that  is  to  say.  [Here  the  letter  of  guarantee 
was  set  out  as  ante,  p.  2.]  And  thereupon  the  said  plaintiffs,  in 
order  further  to  maintain  the  issue  aforesaid  upon  their  part, 
produced  one  Thomas  Alangan,  who  being  duly  sworn,  and 
examined  by  counsel  on  behalf  of  the  plaintiffs,  swore  that  he 
was  in  the  employment  of  the  plaintiffs  since  the  year  1815,  and 
that  they  were  partners  in  the  brewing  trade,  and  composed 
the  firm  of  Walker,  Perriott,  &  Company,  and  had  an  establish- 
ment for  the  sale  of  ale  and  porter  at  Banagher,  in  the  King's 
County ;  and  that  he  knew  Patrick  Considine,  and  that  he  con- 
ducted the  business  of  the  plaintiffs  at  Banagher,  and  got  posses- 
sion of  the  establishment  there,  as  their  agent,  in  February,  1817  ; 
and  that  he  died  in  May,  1821.  And  the  said  Thomas  Alangan 
was  thereupon  cross-examined  on  the  part  of  the  said  defendant 
John  Lysaght,  and  proved,  that  the  said  Patrick  Considine  first 
received  from  the  said  plaintiffs  a  salary  of  lOOZ.  per  annum,  and 
1|  per  cent,  on  the  money  remitted  by  him  to  the  plaintiffs,  and 
that  he  was  employed  by  the  plaintiffs  ;  and  that  as  such  agent 
he  sold  and  disposed  of  ale  and  porter  for  the  plaintiffs  to  persons 
residing  at  Birr,  Loughrea,  and  the  surrounding  country,  and 
was  the  agent  for  the  plaintiffs  for  selling  ale  and  porter  at  said 
places,  as  well  as  Banagher ;  and  that  he  had  been  also,  in  the 
year  1819,  employed  by  the  plaintiffs  to  purchase  com  for  them, 
and  was  allowed  a  commission  on  that  account ;  and  that  for  two 
[  ♦g  ]  years  *before  his  death  he  was  allowed  a  salary  of  200Z.  per 
annum,  and  IJ  per  cent,  on  the  amount  of  the  sums  remitted  by 
him  to  the  plaintiffs.  And  thereupon  the  said  plaintiffs,  in  order 
further  to  maintain  the  issues  aforesaid  upon  their  part,  produced 
one  Morty  Flanagan,  who  being  duly  sworn,  and  examined  by 
counsel  on  behalf  of  the  plaintiffs,  proved  that  the  said  Patrick 
Considine  acted  as  agent  for  the  plaintiffs  for  the  sale  of  ale  and 
porter  at  Banagher,  Loughrea,  and  other  places ;  and  that  the 
said  Morty  Flanagan  was  his  clerk,  and  acted  for  him  in  trans- 
acting the  business  of  his  agency  aforesaid ;  and  that  the  said 
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Patrick  Considine,  as  such  agent,  transmitted  to  the  plaintiffs  LTBAGHtr 
weekly  returns  of  the  porter  and  ale  received  and  sold  by  the  .walkeil 
said  Considine,  and  of  the  monies  paid  to  him  as  such  agent ; 
and  the  said  Morty  Flanagan  proved,  that  the  entries  in  a  certain 
paper- writing  then  produced  to  him  were  in  the  handwriting  of 
the  said  Patrick  Considine,  and  that  said  paper- writing  was  one 
of  the  said  weekly  returns,  and  had  been  transmitted  by  the  said 
Patrick  Considine,  as  such  agent,  to  the  plaintiffs.  And  counsel 
for  the  said  plaintiffs  then  and  there  offered  to  read  the  said 
weekly  returns,  so  produced  by  the  said  Morty  Flanagan,  to  the 
said  jurors,  as  evidence  to  shew  that  the  said  Patrick  Considine 
had  received,  as  such  agent,  the  sums  therein  stated  to  have  been 
received  by  him,  and  the  balance  thereby  stated  by  him  to  be  due« 
And  the  counsel  for  the  said  defendant  John  Lysaght  then  and 
there  insisted  that  said  paper- writing  ought  not  to  be  received  in 
evidence  against  the  said  defendant  John  Lysaght ;  and  the  said 
learned  Judge  did  then  and  there  give  it  as  his  opinion  *that  the  [  *ao  ] 
said  paper-writing  so  produced  to  the  said  Morty  Flanagan, 
ought  to  be  received  in  evidence  against  the  said  John  Lysaght, 
for  the  purpose  aforesaid  ;  to  which  opinion  counsel  for  the  said 
defendant  John  Lysaght  then  and  there  excepted ;  and  then  and 
there  the  said  paper-writing  so  produced  to  the  said  Morty 
Flanagan  was  read  to  the  said  jurors,  and  was  in  the  words  and 
figures  on  p.  8,  post. 

And  thereupon  the  said  Morty  Flanagan  was  examined  by 
counsel  on  behalf  of  the  said  defendant,  and  proved  that  the  said 
Patrick  Considine  removed  his  residence  from  Banagher  to 
Loughrea  *on  the  6th  of  February,  1821,  and  afterwards  acted  [  *ii  ] 
as  agent  for  plaintiffs,  for  the  sale  of  ale  and  porter,  whilst 
residing  at  Loughrea,  until  the  time  of  his  death ;  and  witness 
transacted  the  business  of  the  plaintiffs  at  Banagher ;  and  that 
the  said  Patrick  Considine  from  that  period,  and  until  his  death, 
continued  to  act  as  such  agent  at  Loughrea ;  and  up  till  the  12th 
of  May,  1821,  transmitted  to  the  plaintiffs  from  Loughrea  weekly 
returns  of  the  porter  and  ale  received  and  sold  by  him  as  such 
agent  at  Loughrea,  and  of  the  monies  received  by  him  as  such 
agent  at  Loughrea,  the  witness  keeping  the  books  and  accounts 
at  Banagher,  and  making  weekly  returns  from  them  subsequent 
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to  the  6th  of  February,  1821 ;  and  that  on  the  first  of  the  returns 
made  on  the  10th  of  February,  1821,  by  said  Considine  from 
Loughrea,  the  said  balance  of  879Z.  Is.  9^.  is  the  first  item 
charged  to  the  said  Patrick  Considine.  And  that  it  appears  from 
the  weekly  returns  which  were  then  and  there  produced  to  said 
Morty  Flanagan,  that  said  Considine  had  remitted  from  the  said 
8rd  of  February,  1821,  until  his  death,  several  sums  of  money 
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received  by  him  as  agent  of  the  plaintiffs,  amounting  to  more      Lysaoht 
than  the  said  balance  of  879Z.  Is.  9^.;   but  that  the  debits      walkeb. 
appearing  against  him  in  said  interval  in  said  accounts,  exceeded 
his  credits  in  the  same  period ;  and  thus,  that  there  was  more 
than  said  sum  due  by  said  Gonsidine  to  the  said  plaintiffs  at  the 
time  of  his  death,  for  monies  received  by  him  as  such  agent ;  and 
the  said  weekly  returns,  being  duly  proved,  were  read  to  said 
jurors.     And  the  said  Morty  Flanagan  further  swore,  that  the 
establishment  of  the  plaintiffs  for  the  sale  of  ale  and  porter  at 
Loughrea  was  distinct  from  the  one  at  ^Banagher;  and  that       C*^^] 
separate  books  were  kept  at  each  of  said  places,  which  were 
distant  more  than  twenty  miles  from  each  other.    And  thereupon 
counsel  for  the  plaintiffs  closed  their  case. 

And  counsel  on  behalf  of  the  said  defendant  John  Lysaght 
then  and  there  insisted  before  the  said  learned  Judge,  that  the 
said  pa  per- writing  so  produced  by  the  said  Patrick  Gussen,  and 
read  to  the  said  jurors,  was  not  a  sufficient  agreement  in  writing, 
to  charge  the  said  defendant  John  Lysaght  for  the  debt  or  default 
of  the  said  Patrick  Gonsidine,  inasmuch  as  the  consideration  for 
the  promise  of  the  said  John  Lysaght  was  not  stated  in  said 
paper- writing ;  but  the  said  learned  Judge  was  then  and  there 
pleased  to  give  it  as  his  opinion,  that  the  said  paper- writing  was 
a  sufficient  agreement  in  writing,  to  charge  the  said  defendant 
John  Lysaght  for  the  debt  or  default  of  the  said  Patrick  Gonsidine ; 
to  which  opinion  counsel  for  the  said  defendant  John  Lysaght, 
then  and  there  excepted.     And  counsel  for  the  said  defendant 
John  Lysaght  then  and  there  also  insisted  before  the  said  learned 
Judge,  that  even  supposing  that  said  paper-writing  contained  an 
agreement  sufficient  to  charge  the  said  John  Lysaght  for  the 
debt  or  default  of  the  said  Patrick  Gonsidine,  yet  the  considera- 
tion appealing  on  said  paper-writing  varied  from  every  count  in 
the  declaration  mentioned,  and  that  therefore  the  said  learned 
Judge  ought  to  direct  the  said  jurors  to  find  a  verdict  for  the  said 
defendant  John  Lysaght ;  but  the  said  learned  Judge  did  then 
and  there  refuse  to  direct  the  said  jurors  on  this  account  to  find 
a  verdict  for  the  said  defendant,  and  gave  it  as  his  opinion  to  the 
said  jurors,  that  the  consideration  appearing   on   said  paper- 
writing  did  not  *vary  from  the  consideration  in  all  the  counts  of       [  *13  ] 
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Ltbaoht  the  said  declaration  mentioned ;  to  which  opinion  counsel  for  the 
Walkeb.  Baid  defendant  John  Lysaght  also  excepted.  And  the  said  counsel 
for  the  said  defendant  John*  Lysaght  further  insisted  before  the 
said  learned  Judge,  that  inasmuch  as  it  appeared  from  the 
evidence  of  the  said  persons  so  examined  on  the  part  of  the  said 
plaintiffs,  that  the  said  Patrick  Considine,  as  agent  for  plaintiffs, 
had  sold  ale  and  porter  to  persons  residing  at  Birr,  Loughrea, 
and  other  places,  as  well  as  Banagher,  and  have  never  confined 
their  sales  of  ale  and  porter  to  Banagher  alone,  the  averments 
in  the  declaration,  that  the  said  Patrick  Considine  had  been 
appointed  by  plaintiffs,  and  had  acted  as  their  agent  for  the  sale 
of  ale  and  porter  at  Banagher,  had  not  been  supported ;  but  the 
said  learned  Judge  did  then  and  there  give  it  as  his  opinion,  that 
the  averments  in  the  said  declaration  of  appointment  of  the  said 
Patrick  Considine,  as  the  agent  of  the  plaintiffs,  for  the  sale  of 
ale  and  porter  at  Banagher,  were  sufficiently  proved ;  to  which 
opinion  counsel  for  the  said  defendant  John  Lysaght  again 
excepted.  And  counsel  for  the  said  defendant  John  Lysaght 
further  insisted  before  the  said  learned  Judge,  that  the  said 
paper- writing  merely  contained  an  offer  on  the  part  of  the  said 
John  Lysaght  to  become  security  to  the  plaintiffs  for  the  good 
conduct  of  the  said  Patrick  Considine,  and  that  the  said  plaintiffs 
ought  to  have  shewn  that  they  had  communicated  to  the  said 
John  Lysaght,  that  such  offer  had  been  accepted ;  but  the  said 
learned  Judge  did  then  and  there  give  it  as  his  opinion  to  the 
said  jurors,  that  said  paper- writing  contained  an  engagement  on 
[•14]  the  part  of  the  defendant  John  Lysaght,  and  was  not  *merely  an 
offer  on  the  part  of  the  said  defendant  to  become  surety  for  the 
said  Patrick  Considine ;  and  that  it  was  not  necessary  for  said 
plaintiffs  to  shew  that  they  had  communicated  to  the  said 
defendant  John  Lysaght,  that  they  had  accepted  him  as  such 
surety;  to  which  opinion  counsel  for  the  said  defendant 
John  Lysaght  also  excepted.  And  counsel  for  the  said  defen- 
dant further  insisted  before  the  said  learned  Judge,  that  inas- 
much as  it  appeared  from  the  evidence  so  given  on  the  part  of 
the  plaintiffs,  that  the  said  Patrick  Considine  had,  after  the 
8rd  of  February,  1821,  remitted  to  the  said  plaintiffs  sums  of 
money  amounting   in   the  entire  to  more   than  said   balance 


TOL.XZXV.]      1881.    H.  L.    6  BLIGH  (N.  S.)  14— 15.  11 

of  879!.  1«.  9^d.,  due  on  that  day,  the  said  learned  Judge  ought,      Ltbaoht 

upon  the  evidence,  to  tell  the  said  jury,  that  the  said  sum  so     walked. 

remitted  should  be  now  considered  as  applicable  to  the  discharge 

of  said  balance ;  and  that  on  this  ground  they  ought  to  find  a 

verdict  for  the  defendant ;  but  the  said  learned  Judge  did  refuse 

to  give  such  direction  to  the  said  jury ;  to  which  opinion  counsel 

for  the  said  defendant  also  excepted.    And  counsel  for  the  said 

defendant  John  Lysaght,  further  insisted  before  the  said  learned 

Judge,  that  inasmuch  as  said  plaintiffs  had  not  informed  the 

said  defendants  of  the  balance  due  by  said  Gonsidine  at  the  time 

he  removed  as  aforesaid  to  Loughrea,  or  that  the  said  Gonsidine 

had  ceased  to  be  their  agent  at  Banagher,  and  had  not  taken 

any  proceedings  against  said  Gonsidine  for  such  balance,  the 

said  defendant  John  Lysaght,  who  is  chargeable,  if  at  all,  merely 

as  surety,  for  said  Patrick  Gonsidine,  was  thereby  discharged 

from  any  liabiUty  by  reason  of  the  said  paper-writing ;  but  the 

said  learned  Judge  did  then  and  there  decline  to  direct  the  *jury,        [  •is  ] 

that  the  said  John  Lysaght  was  discharged  from  his  liability 

as  surety  for  the  said  Patrick  Gonsidine  by  the  circumstances 

aforesaid ;   to  which   opinion   counsel   for   the   said   defendant 

John  Lysaght  further  excepted.     And  the  said  learned  Judge 

having  then  submitted  the  case  to  the  said  jurors,  they  found 

a  verdict  for  the  said  plaintiffs  for  the  sum  of  838/.  16$.  Qd. 

And  inasmuch  as  the  said  several  matters  so  insisted  on  by  the 

counsel  for  the  said  defendant   did   not  appear  on  the  record 

of    the  verdict   aforesaid,  the   counsel  for  the  said   defendant 

John  Lysaght  prayed  the  said  learned  Judge  to  sign  the  said 

bill,  containing  the  several  matters  so  insisted  on  by  the  said 

counsel,  according  to  the  form  of  the  statute.     And  the  said 

learned  Judge  thereupon,  at  the  request  of  the  said  counsel,  set 

his  hand  and  seal  thereto,  according  to  the  form  of  the  statute. 

BiCHARD    PeKNEFATHEB.       (l.S.) 

This  bill  of  exceptions  being  entered  on  record,  the  Gourt  of 
Exchequer  in  Ireland  were  of  opinion  that  the  same,  and  the 
matters  therein  contained,  were  not  sufficient  in  the  law,  to 
preclude  or  prevent  the  defendants  in  error  from  having  judgment 
and  execution  on  the  postea  for  the  damages  and  costs  assessed  by 
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Ltbaoht     the  jury ;  and  accordingly  gave  judgment  for  the  defendants  in 
Walker,      error,  for  such  damages  and  costs ;  and  1602. 18s.  sterling  for  costs 
de  incrementOy  amounting  altogether  to  4992.  9s.  9d.  sterling. 

On  this  judgment  a  writ  of  error  was  brought  by  the  plaintiffs 
in  error  in  the  Court  of  Exchequer  Chamber  in  Ireland ;  and  the 
record  having  been  removed  thither,  the  following  errors  were  in 
[  *16  ]  Michaelmas  Term,  1824,  assigned  by  the  said  plaintiffs  *in  error, 
viz.,  that  the  replication  of  the  defendants  in  error,  by  them 
pleaded  to  second  plea  of  the  said  John  Lysaght,  was  not  good  and 
sufficient  in  error,  for  the  said  defendants  in  error  to  have  and 
maintain  their  aforesaid  action  against  the  said  John  Lysaght. 
And  also,  that  it  was  adjudged  by  the  Barons,  that  the  bill  of 
exceptions,  and  the  matters  therein  contained,  were  not  good  and 
sufficient  in  the  law,  to  bar  or  preclude  the  said  defendants  in  error 
from  having  judgment  and  execution  on  the  postea,  as  well  for  the 
sum  of  888{.  16s.  Sd.  sterling,  the  damages  assessed  by  the  jury  on 
occasion  of  the  not  performing  of  the  promises  and  undertakings 
in  the  declaration  mentioned,  by  the  said  John  Lysaght,  and  by 
occasion  of  the  premises,  wherein  the  said  James  Davem  suffered 
judgment  to  go  by  default,  as  for  the  said  sixpence  sterling,  in 
like  manner  by  the  said  jury  in  form  aforesaid,  for  their  costs 
and  charges  in  and  about  their  suit  in  that  behalf  expended; 
whereas  the  said  bill  of  exceptions,  and  the  matters  therein 
contained,  were  good  and  sufficient  in  law,  to  preclude  and 
prevent  the  said  defendants  in  error  from  having  judgment  and 
execution  on  the  postea  for  said  sums.  And  also,  that  by  the 
record  aforesaid,  it  appeared  that  the  judgment  aforesaid,  in 
form  aforesaid  given,  was  given  for  the  said  defendants  in  error, 
against  the  said  plaintiffs  in  error ;  whereas  by  the  law  of  the 
land,  the  said  judgment  ought  to  have  been  given  for  the 
plaintiffs  in  error,  against  the  defendants  in  error. 

The  defendants  in  error,  having  joined  in  error,  the  judgment  of 

the  Court  of  Exchequer  was,  on  the  24th  of  May,  1825,  after  argu- 

[  •IT  ]       ment,  affirmed  *by  the  Court  of  Exchequer  Chamber  in  Ireland,  and 

88{.  Is.  sterling  awarded  to  the  defendants  for  the  costs  in  error. 

On  this  affirmance  this  writ  of  error  was   brought  in  the 

House  of  Lords. 
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At  the  conclusion  of  the  argument  the  judgment  was  moved  by     Lysaght 

Walkbb. 
LoBD  Tbntbbden  :  [  24  ] 

The  first  question  to  be  considered  in  this  case  is  that  which 
relates  to  the  demurrer  to  the  replication  to  the  second  plea. 
The  declaration,  consisting  of  several  counts,  is  in  substance, 
that  the  plaintiffs  in  error  undertook  to  guarantee  the  faithful 
discharge  by  Patrick  Considine  of  his  duty  as  agent  for  the 
defendants  in  error. 

To  this  declaration,  generally,  the  defendant  (plaintiff  in  error) 
Lysaght  pleaded  the  general  issue ;  and  to  the  ten  special  counts, 
as  it  appeared  upon  the  face  of  them  that  the  question  arose 
upon  an  agreement  which  the  Statute  of  Frauds  required  *to  be  [  *25  ] 
in  writing,  the  defendant  Lysaght,  by  leave  of  the  Court,  also 
pleaded  speciaUy  that  the  promises  mentioned  in  those  counts 
were  special  promises  to  answer  for  the  default  of  Patrick 
Considine,  and  that  there  was  no  agreemeut,  memorandum,  or 
note  wherein  the  consideration  of  those  promises  was  stated  in 
writing,  signed  by  him  or  his  authorised  agent. 

In  my  view  of  this  case  it  is  unnecessary  to  consider  whether 
this  plea  is  good  or  bad,  although  I  incline  to  think  it  bad. 

The  replication  to  this  plea  in  substance  was,  that  there  were 
notes  of  the  agreement  in  writing  signed  by  Lysaght.  To  this 
replication  Lysaght  demurred,  and  the  question  here  is,  whether 
this  replication  raised  an  issue  of  fact  proper  for  the  considera- 
tion of  a  jury.  If  it  transfers  an  issue,  or  matter  of  law,  from 
the  Court  to  a  jury,  it  is  bad.  Upon  this  question  it  is  necessary 
to  consider  the  state  of  the  case  upon  the  pleadings.  The 
declaration  in  the  sixth  count  states,  that  "in  consideration  that 
they  the  said  plaintiffs  would,  at  the  special  instance  and  request 
of  the  said  defendants,  appoint  one  Patrick  Considine  their  agent, 
they  the  said  defendants  undertook,  and  then  and  there  became 
responsible  to  the  said  plaintiffs  to  the  amount  of  500Z.,  that 
he  the  said  Patrick  Considine  would  faithfully  and  honestly 
discharge  any  duty  assigned  to  or  trust  reposed  in  him  by  the 
said  plaintiffs."  To  this  the  defendant  pleads  that  there  is  no 
agreement,  <&c.  wherein  the  consideration  of  the  promises  is 
stated  in  writing,  signed  by  him  or  his  agent.     The  plaintiffs 
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Ltbaght  reply  that  there  are  notes  of  the  agreement,  statmg  the  considera- 
WaIkejl  tion  for  the  promises,  in  writing,  signed  by  the  defendant.  Upon 
L  *26  ]  this  *state  of  the  pleadings  the  question  is,  not  whether  the  plea 
is  good  in  law  or  bad,  but  whether  the  replication,  if  issue  had 
been  taken  upon  it,  would  have  put  matter  of  law  to  the  jury. 
The  case  quoted  by  the  counsel  for  the  plaintiff  in  error  seems 
not  to  be  in  point.  Upon  a  bond  given  to  secure  the  performance 
of  an  award,  whether  there  is  a  condition  or  not  we  cannot  know 
from  the  form  of  the  declaration.  The  defendant  sets  forth  the 
condition,  by  which  it  appears  that  the  bond  is  void,  if  the  party 
performs  an  award  to  certain  persons.  If  no  award  is  made,  the 
party  cannot  be  called  on.  If  the  plaintiff  had  merely  replied 
that  there  was  an  award,  the  question  proposed  for  the  jury 
would  have  been,  whether  it  was  an  award  which  the  party  was 
bound  to  perform.  It  would  then  have  been  a  question  proper 
for  the  consideration,  not  of  the  jury  but  the  Court.  The 
pleading  must  shew  what  award,  that  the  Court  may  see 
whether  it  is  valid.  But  it  will  be  better  to  consider  the  more 
simple  case  as  here,  where  the  declaration  sets  forth  a  contract 
of  engagement  for  the  debt  of  another  person,  and  the  plea 
denies  that  there  is  such  a  contract  in  writing.  If  issue  is  taken 
upon  the  plea,  all  that  the  plaintiff  has  to  prove  is  the  note 
in  writing,  which  he  may  produce,  containing  the  specific 
promise  and  specific  consideration.  If  the  note,  when  pro- 
duced, shews  a  promise  and  consideration  different  from  that 
which  is  alleged  in  his  pleading,  the  plaintiff  will  fail  in  his 
action ;  for  the  issue  is  not  of  a  general  but  a  specific  promise. 
It  is  a  question,  therefore,  for  a  jury,  not  matter  of  law.  The 
Court  did  right  in  giving  judgment  for  the  plaintiff  below  on 
this  point. 
£  *27  ]  The  next  question  relates  to  the  several  points  *raised  by  the 

bill  of  exceptions.  The  first  point  is,  whether  the  contract 
contains  or  is  made  upon  any  consideration.  The  undertaking 
is  by  a  letter  in  which  the  plaintiffs  in  error  engage,  if  the 
defendants  in  error  assign  to  Considine  any  duty  or  trust,  to  be 
answerable  for  his  default.  It  appears  that  at  the  time  when  the 
letter  was  written  Considine  had  no  situation  or  employment 
under  the  defendants  in  error.      The  House,  therefore,  has  a 
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right  to  tinderatand  the  letter  as  though  it  expressed  a  promise  Ltsaoht 
to  be  responsible  for  Considine,  if  the  defendants  in  error  would  Walkbb. 
employ  him.  So  reading  the  letter,  is  it  possible  to  say  that 
there  is  no  consideration?  The  expression  is  tantamount  to 
saying,  "  If  you  will  employ  Considine,  we  will  guarantee  his 
fidelity ;  *'  and  if  this  is  the  right  construction,  it  does  shew  a 
consideration.  The  next  question  is,  whether  such  a  considera- 
tion is  expressed  as  is  alleged  in  the  declaration  ?  I  think  that 
it  is  such  a  consideration  as  that  which  is  alleged  in  the  sixth 
count ;  and  if  it  is  properly  laid  in  any  of  the  counts,  that  is 
sufficient  to  maintain  the  action.  The  guarantee  by  the  letter 
is  general.  The  first  five  counts  of  the  declaration  state  the 
guarantee  as  being  for  the  faithful  discharge  by  Considine  of  his 
duty  as  agent  at  Banagher ;  but  the  sixth  count  is  as  general  as 
the  letter  of  guarantee,  that  the  plaintiffs  in  error  undertook  and 
became  responsible  to  the  defendants  in  error  to  the  amount  of 
500Z.  that  Considine  would  faithfully  discharge  any  duty  assigned 
to  or  trust  reposed  in  him  by  the  defendants  in  error,  which 
corresponds  with  the  terms  of  the  guarantee  in  the  letter.  The 
counts  preceding  the  sixth  could  not  be  sustained  by  the  evidence, 
*becau8e  they  state  an  engagement  to  be  answerable  for  the  [  *^^  1 
default  of  Considine  in  his  agency  at  a  particular  place.  But 
the  sixth  count  states  an  undertaking  to  be  responsible,  not  at 
any  particular  place,  but  generally,  for  any  default  of  the  agent ; 
and  this,  as  it  seems  to  me,  sufficiently  follows  the  terms  in  the 
letter  of  guarantee. 

The  next  question  is,  whether,  on  the  ground  mentioned  in  the 
exception  which  is  the  sixth  in  order,  the  Judge  ought  to  have 
directed  the  jury,  as  matter  of  law,  to  find  for  the  defendants  ? 
If  it  was  a  question  of  fact  proper  for  the  consideration  of  a  jury, 
the  Judge  was  not  bound  to  direct  them  to  find  a  verdict  either 
way.  The  exception  was,  '*  that  as  it  appeared  from  the  evidence 
that  Patrick  Considine  had,  after  the  3rd  of  February,  1821, 
remitted  to  the  plaintiffs  sums  of  money  amounting  to  more  than 
the  balance  of  8792.  Is.  9^d.  due  on  that  day,  the  Judge  ought  to 
tell  the  jury  that  the  sum  so  remitted  should  be  considered  as 
applicable  to  the  discharge  of  the  balance,  and  that  upon  this 
ground  they  ought  to  find  a  verdict  for  the  defendant,  but  that 
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Ltbaoht  the  Jadge  refused  to  give  such  direction  to  the  jury."  The 
Walkeb.  Judge  did  not  think  he  was  warranted  in  giving  such  direction  to 
the  jury,  and  accordingly  he  left  them  to  say,  upon  consideration 
of  all  the  circumstances,  whether  the  remittance  in  question  was 
to  be  applied  to  the  discharge  of  the  pre-existing  debts.  There 
are  cases  of  running  accounts  kept  as  between  partners,  where, 
the  interests  of  third  persons  being  concerned,  it  has  been  held 
that  a  payment  is  to  be  considered  as  applicable  to  balances  due, 
[  *29  ]  so  as  to  discharge  such  third  persons,  t  *Whether  the  doctrine 
of  these  cases  would  apply  to  sureties  it  is  not  necessary  to 
determine.  I  It  is  only  necessary  to  consider  the  situation  and 
employment  of  Considine.  He  was  an  agent  employed  by  the 
defendants  in  error  for  the  sale  of  their  beer  at  Banagher  from 
1817  to  1821.  At  that  time  he  was  indebted  to  his  employers  in 
a  balance  of  879Z.  He  is  then  sent  to  Loughrea,  holding  the 
same  character  of  agent,  accounting  to  the  defendants  in  error 
for  his  weekly  receipts,  and  making  to  them  remittances  of  the 
monies  so  received  at  Loughrea.  The  question  upon  this  state  of 
facts  is,  whether  there  is  an  absolute  rale  of  law  which  requires 
that  the  monies  so  remitted  should  be  considered  as  paid  in 
discharge  of  the  balance  due  on  the  Banagher  account;  or, 
whether  it  may  be  considered  independently,  as  a  remittance  on 
account  of  monies  received  for  his  employers.  Now  if  the  agent, 
instead  of  sending  the  account  and  remittance,  had  written  a 
letter  to  his  employers,  saying,  "  I  have  this  day  received  upon 
a  sale  of  your  goods  a  sum  of  20Z.  which  I  remit  to  you,'* 
common  sense  would  require  us  to  hold  that  this  was  a 
remittance  for  goods  sold  at  Loughrea,  and  not  a  payment  in 
reduction  or  discharge  of  a  balance  already  due.  If  it  were 
assumed  that  there  is  an  absolute  rule  of  law,  requiring  in  the 
case  of  sureties  as  well  as  third  persons  dealing  with  partners, 
that  where  a  balance  is  due,  a  payment  or  remittance  should  be 
considered  as  applicable  to  the  discharge  of  this  balance,  yet 
parties  may  so  frame  their  accounts  as  to  take  the  case  out  of  the 
[  *^o  1       rule.    Might  not  the  parties  in  this  case  *so  have  arranged  their 

f  See  Bosanquet  v.  Wray,  16  E.  R.      borough,  14  B.  E.  573  (2  M.  &  8. 18) ; 
677  (6  Taunt.  597,  2  Marsh.  319).  MaHin  v.  Brechnell,  14  E.  R.  579  (2 

X  See  Kirhy  v.  The  Duke  of  Marl-      M.  &  S.  39). 
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accoonts  as  to  make  it  manifest  that  the  monies  remitted  on  the 

sale  of  their  beer  at  Loughrea  were  remitted  as  the  prodace  of 

such  sale,  and  not  as  payments  on  account  of  a  previous  balance. 

The  Judge  was  not  bound  to  direct  the  jury  to  find  a  verdict 

contrary  to  the  scheme  of  the  accounts,  as  they  appeared  in 

evidence.     He  was  not  bound  to  tell  the  jury  that  they  should 

consider  the  remittance  from  Loughrea  to  have  been  paid  by  the 

agent  out  of  his  own  funds,  in  reduction  of  the  balance  then  due 

to  his  employers.     I  think  it  was  properly  left  to  the  jury,  upon 

consideration  of  all  the  circumstances,  to  determine  upon  what 

account  the  remittance  was  made.     The  jury  were  of  opinion, 

that  the  remittance  was  made  upon  the  account  of  goods  sold  at 

Loughrea,  and  not  in  discharge  of  the  previous  balance ;    and 

they  found  a  verdict  accordingly  for  the  balance  due  before  the 

remittance.      The  balance,  as  originally  found  by  the  verdict, 

was  379Z.     This  was  afterwards  reduced  to  338i.,  not  in  respect 

of  any  remittance  made  by  the  agent  out  of  his  own  monies,  but  by 

his  taking  credit  for  a  proportion  of  salary  due  and  disbursements. 

Considering  all  the  facts  of  the  case,  the  Judge,  as  I  think, 

ought  not  to  have  directed  the  jury,  as  matter  of  law,  to  find  that 

the  remittance  was  made  in  discharge  of  the  existing  balance. 

He  did  right  in  leaving  it  as  matter  of  fact  to  the  jury  to  say, 

whether  the  remittance  ought  or  ought  not  to  be  so  applied.     I 

should  propose  and  recommend  to  the  House  that  the  judgment 

be  affirmed,  but  without  costs,  as  the  questions  raised  are  not 


Ltsaqht 

V, 

Walker. 


without  difficulty. 


Judgment  affirmed. 


Ireland. — Court  of  Exchequer. 

CHAKLES  FAUSSETT  v.  MICHAEL  CAEPENTEE 

AND  Others.! 

(5  Bligh  (N.  S.)  75—102;  8.  C.  2  Dow  &  Clark,  232.) 

A.,B.  and  C.  being  seised  of  lands  as  coparceners,  by  indenture  made 
apon  the  marriage  of  A.  in  1771,  her  share  was  conveyed  to  W.  and  P. 
in  trust  for  the  husband  and  wife  and  their  issue,  according  to  the  usual 
course  of  settlement.  There  was  issue  of  the  marriage,  who  lived  to 
attain  vested  interests  in  the  lands.  C.  married  P.,  who  survived  W. 
his  co-trustee.  In  1793  a  fine  was  levied  by  A.  and  her  second  husband 
of  her  share  of  the  lands,  but  the  trustees  were  not  parties  to  the  fine. 
A  similar  fine  was  levied  by  B.  and  her  husband.    By  a  deed  in  1794, 


18S1. 
March  8. 


Lord 
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[•76] 


[  '77.] 


A.  and  B.,  with  their  reepectiye  huBbands,  and  P.  (his  wife  C.  being 
dead),  conveyed  the  lands  to  F.,  a  purchaser  in  fee.  The  consideration 
money  was  stated  to  be  and  was  paid,  to  A.  and  B.  and  their  respective 
husbands  and  P.  in  three  equal  parts.  The  covenants  by  the  vendors  for 
title  atad  quiet  enjoyment  *were  by  the  respective  husbands  of  A.  and  B. 
and  their  wives  and  their  heirs  respectively,  and  by  P.  for  himself,  his 
heirs,  &c.,  and  the  heirs,  &c.  of  C,  his  deceased  wife.  There  was  also  a 
covenant  that  the  fines  levied  by  A.  and  B.,  and  their  husbands,  should 
enure  to  F.  his  heirs  and  assigns. 

After  the  death  of  A.  and  P.,  an  ejectment  being  brought  by  the  issue 
claiming  under  the  settlement  of  1771,  and  the  heirs  of  P.,  as  surviving 
trustee,  upon  exceptions  to  the  Judge's  direction  at  the  trial,  and  a  writ 
of  error  against  a  judgment  overruling  the  exceptions,  the  following 
points  were  determined,  1.  that  the  operation  of  the  deed  of  1794  was  to 
convey  the  life  estate  of  which  P.  was  seised  in  right  of  his  wife,  and  not 
the  legal  estate  in  fee  of  which  he  was  seised  as  trustee  for  A.  and  her 
issue  ;t  2.  that  the  enjoyment  of  P.  under  the  deed  during  the  life  of  A. 
was  not  an  adverse  possession ;  and,  3.  that  the  Statute  of  Limitations  did 
not  begin  to  run  against  the  issue  of  A.  until  after  her  death. 

Held,  also,  that  an  objection  to  the  verdict,  as  including  the  entire 
interest  in  the  lands  instead  of  one  third,  not  being  a  ground  of  excep- 
tion, could  not  be  entertained  upon  the  writ  of  error ;  and,  semble,  that 
this  mistake  might  be  rectified  by  application  to  the  Court  below. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of 
Exchequer  Chamber,  in  Ireland,  affirming  the  judgment  of 
the  Court  of  King's  Bench,  in  a  certain  action  of  ejectment, 
brought  against  the  appellant  in  the  name  of  Michael  Carpenter, 
as  feigned  lessee  of  the  parties  above  named  as  respondents. 

The  ejectment  was  brought  to  recover  the  possession  of  lands 
in  the  county  of  Fermanagh,  in  Ireland,  called  the  Callowhill  estate. 

The  demises  in  ejectment  were  laid  on  the  2nd  of  May, 
1814,  and  the  entry  and  ouster  by  the  defendant  on  the  two 
following  days. 

The  lands  had  been  before  and  were  at  the  time  of  the 
execution  of  the  after  mentioned  deed,  ^the  estate  in  fee  of 
Catherine  Smyth,  Anna  Maria  Smyth,  and  Elinor  Smyth,  as 


I  The  decision  upon  this  point  has 
been  followed  by  the  Court  of  Ex- 
chequer in  Sidebotham  v.  Knott  (1872) 
26  L.  T.  700,  703 :  though  the  prin- 
ciple (if  any)  has  been  strenuously 
denied  by  Lord  St.  Leonards  in  his 
treatise  on  the  Law  of  Real  Property 
as  administered  by  the  House  of 
Lords,  p.   83.     See  also  the  same 


author,  Sugden  on  Vendors  and 
Purchasers,  Ch.  23,  sect.  1,  par.  16. 
Similar  disapproval  is  expressed  by 
Wood,  V.-C.  in  Carter  v.  Carter 
(1857)  3  K.  &  J.  617,  634,  and  by  the 
same  authority,  Lord  Hatherley, 
L.C.  inPilcher  v.  Rawlins  (1872)  L.  E. 
7  Ch.  259,  266,  41  L.  J.  Ch.  485. 
— R.  C. 
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co-heiresses-at-law  of  Edward  Smyth,  and  they  being  so  entitled  Faubsbtt 
thereto,  and  in  possession  and  enjoyment  {hereof,  an  indenture  cabpenteb. 
of  marriage  settlement  by  way  of  lease  and  release,  bearing 
date  on  the  2lBt  day  of  September,  1771,  was  executed  on  the 
occasion,  and  in  contemplation  of  the  intermarriage  of  Catherine  «•.  ' 
Smyth,  who  was  then  of  age,  with  Patrick  Palmer,  since  deceased. 
The  deed  was  made  between  the  Bev.  Thomas  Palmer,  of 
Glenmore,  in  the  county  of  Longford,  Clerk,  and  Patrick 
Palmer,  of  the  city  of  Dublin,  Esq.  barrister-at-law,  eldest 
son  of  the  said  Thomas  Palmer,  of  the  first  part ;  the  Bev. 
James  Smyth,  of  Merrion  Square,  in  the  city  of  Dublin,  and 
Catherine  Smyth,  spinster,  eldest  daughter  of  Edward  Smyth, 
then  late  of  the  said  city  of  Dublin,  Esq.  deceased,  and  niece  of 
the  said  James  Smyth,  of  the  second  part;  and  Bobert  Waller, 
of  Alanstown,  in  the  county  of  Meath,  Esq.,  and  the  Bev.  Henry 
Palmer,  of  Glenmore,  clerk,  of  the  third  part : 

Beciting  that  Thomas  Palmer  was  then  seised  of  the  towns 
and  lands  of  Gorigena,  and  part  of  the  lands  of  Lismacmurragh, 
in  the  county  of  Longford,  under  a  lease  for  the  lives  of  certain 
persons  therein  mentioned,-  with  a  covenant  for  perpetual  renewal 
thereof.  And  also  seised  of  the  town  and  lands  of  Glenmore,  in 
the  said  county,  for  the  lives  of  the  said  Thomas  Palmer,  and 
Patrick  Palmer,  at  the  rents  and  under  the  clauses  and  covenants 
therein  mentioned,  and  that  the  said  Catherine  Smyth,  and  also 
Anna  Maria  Smyth  and  Elinor  Smyth,  spinsters,  daughters 
of  the  said  Edward  Smyth,  and  sisters  of  the  said  Catherine, 
were  seised,  possessed  of,  and  entitled  unto  an  estate  in  fee- 
simple  of  and  in  the  lands  of  Callowhill,  and  other  lands 
^therein  mentioned,  generally  called  the  Callowhill  estate,  situate  [  *78  ] 
m  the  half  barony  of  Knocking,  and  county  of  Fermanagh,  as 
also  of  and  in  the  toll,  &c.,  in  coparcenary,  subject  to  a  chief 
rent  of  50/.  yearly,  payable  out  of  all  said  lands  and  premises 
to,  &c.  And  further  reciting  the  then  intended  marriage  between 
said  Patrick  Palmer  and  said  Catherine  Smyth,  and  that  the  said 
Thomas  Palmer,  in  consequence  thereof,  and  for  the  considera- 
tions therein  mentioned  by  the  said  indenture,  granted,  bargained, 
sold,  released,  and  confirmed  unto  the  said  Bobert  Waller  and 
Henry  Palmer   all  and  singular  the  lands  of   Corigena,  and 

2—2 
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Faubsett     Lismacmurragh  and  Glenmore,  in  the  actual  possession,  &c.  to 
Oabpenter.    l^old  the  said  lands  of  Gorigena  and  Lismacmurragh,  unto  the 
said  Eobert  Waller  and  Henry  Palmer,  their  heirs  and  assigns, 
for  the  lives  of  the  cestui  que  vies,  and  during  the  lives  of  such 
other  persons  as  the  said  premises  should  be  granted  or  renewed 
for,  pursuant  to  the  covenant,  &c.  to  the  use  and  behoof  of  the 
said  Bobert  Waller  and  Henry  Palmer,  their  heirs  and  assigns, 
subject  to  the  yearly  rents  and  covenants  in  the  said  indenture  of 
lease  contained  upon  the  trusts,  nevertheless,  and  to  and  for  the 
uses,  intents,  and  purposes  thereinafter  mentioned,  and  declared 
of  and  concerning  the  same;  and  to  hold  the  said  town  and 
lands  of    Glenmore,   &c.   to  the  uses    and    purposes    therein 
declared  concerning  same ;  that  is  to  say,  as  to  the  said  lands 
of  Gorigena  and  Lismacmurragh  to  the  use  of  Thomas  Palmer, 
his  heirs  and  assigns,  until  such  marriage  should  take  effect,  and 
from  and  after  the  said  marriage,  in  trust,  to  permit  the  said 
Thomas  Palmer  and  his  assigns,  to  take  and  receive  to  his 
and  their  own  use,  the  clear  rents  and  profits  of  said  lands 
of  Gorigena  and  Lismacmurragh,  after  payment  of  the  head 
landlord's  rent,  and  fines  for  renewal  thereof  for  his  life,  and. 
after  the  death  of  Patrick  Palmer,  whether  in  the  life  of  said 
Thomas  Palmer,  or  after  his  death,  in  trust,  that  said  Gatherine 
Smyth,  in  case  she  should  survive  said  Patrick  Palmer,  her 
intended  husband,  should  and  might  receive  thereout  an  annuity 
or  yearly  rent  charge  of   60Z.  sterling.     And  from  and  after 
the  death  of   said  Thomas  Palmer,  in   trust,  to  permit  said 
[  'TQ  ]        Patrick  Palmer  and  his  assigns,  *should  he  survive  said  Thomas,, 
to  take  and  receive  to  his  and  their  use  the  yearly  rents,  issues,, 
and  profits,  of  all  the  said  leasehold  premises,  after  payment  of 
the  head  rents  and  fines  for  renewal,  payable  thereout,  for  and 
during  his  natural  life,  and  from  and  after  the  death  of  said 
Patrick  Palmer,  leaving  issue  two  or   more   children  of   said 
marriage,   living   at  the   death   of  said  Patrick  Palmer,   then 
upon  trust  to  convey  and  assign   said    leasehold   interest  of 
Gorigena  and  Lismacmurragh,  subject  to  the  said  annuity  of 
60L  and  to  pay  and  dispose  of  the  rents  and  profits  thereof 
in  the  mean  time,  and  until  such  conveyance  to  and  amongst 
such  children,  or  to  the  issue  of  such  children,  and    in  case 
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each  children  should  die,  leaving  issue,  in  such  manner,  at  such     Faussett 
times,  and  in  such  proportions,  and  for  such  estates  as  the  said    cabpkntsb. 
Patrick  Palmer  should,  by  deed  or  will,  attested  by  three  or  more 
credible  witnesses  direct  and  appoint,  and  for  want  of  appoint- 
ment by  him,  as  said  Catherine  should  in  like  manner  appoint, 
and  in  default  of  appointment  by  her,  then  as  said  trustees, 
or  the  survivor  of  them,  should  by  deed  so  attested  appoint,  and 
for  want  of  any  such  appointment,  then  upon  trust  to  convey 
and  assign  same  to  such  issue,  share  and  share  alike,  as  tenants 
in  common,  at  their  respective  ages  of  twenty-one  years.    And 
in  the  event  of  there  not  being  issue  of  the  said  marriage  living 
at  said  Patrick's   death  or  born  afterwards,   or  there   being 
such  issue  that  same  should  die  under  the  age  of  twenty-one 
years  and  without  issue,   then,  in   trust,  to  permit  the  said 
Catherine  Smyth  and  her  assigns  to  take  and  receive  the  rents 
and  profits  of   said  lands  to  her  and   their  own  use  for  her 
natural  life.     And  in  case  said  Catherine  should  die  without 
leaving  issue  by  said  Patrick,  or,  there  being  such,  that  same 
should  die  before  any  of  them  should  be  of  age,  or  have  issue, 
then  and  in  such  case,  in  trust,  to  convey  the  said  leasehold 
interest  of   Corigena  and  Lismacmurragh  to  the  said  Patrick 
Palmer,  his  heirs  and  assigns,  for  all  the  residue  of  the  interest 
therein.     And    as   to    said    lands    of    Glenmore,    in    trust,    to 
permit  the  said  Thomas  Palmer  to  take  and   receive  to  his 
own  use  the  rents,  issues,  and  profits  thereof,  for  his  life,  *and       [  *80  ] 
after  the  death  of  Thomas  Palmer,  in  trust,  to  convey  the  same 
to  the   said  Patric'k  Palmer,   his   heirs  and   assigns,   for  the 
residue  of  the  term  therein. 

By  the  same  deed  Catherine  Smyth  in  consideration  of  the 
marriage  granted,  released,  and  confirmed  unto  Eobert  Waller 
and  Henry  Palmer,  in  their  possession  then  being,  and  to  their 
heirs  and  assigns. 

All  her  said  part,  share,  and  proportion  of  and  in  the  said 
lands  of  Callowhill,  together  with  the  premises  in  the  ejectment 
mentioned. 

To  hold  the  said  Catherine's  part  of  the  lands,  &c.  subject 
to  the  chief  rent  payable  thereout  unto  Eobert  Waller  and  Henry 
Pahner,  their  heirs  and  assigns,  to  their  use  upon  the  trusts  and 
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FAtTssBTT  subject  to  the  provisions,  limitations,  and  agreements  therein 
0ABPEI7TEB.    mentioned  and  limited.     That  is  to  say, — 

To  the  use  of  Catherine  Smyth  until  the  marriage,  and  after 
such  marriage. 

To  the  use  of  Patrick  Palmer,  for  life,  without  impeachmient 
of  waste,  with  remainder  to  the  use  of  Eobert  Waller  and  Henry 
Palmer,  their  heirs  and  assigns,  during  the  life  of  Patrick,  in 
trust,  to  preserve  contingent  remainders  with  remainder  after 
his  death.  To  the  use  of  Catherine  for  her  life,  in  case  she 
should  survive  her  intended  husband,  without  impeachment  of 
waste,  with  remainder  to  the  said  trustees  for  the  preservation  of 
contingent  remainders;  and  from  and  after  the  death  of  said 
Catherine,  then,  in  case  there  should  be  issue  of  such  intended 
marriage  one  child  only,  then,  to  the  use  of  such  only  child,  and 
[  •81  ]  the  heirs  male  of  the  body  of  such  only  child  *lawf  ally  issuing ; 
but  in  case  there  should  be  issue  of  the  intended  marriage  two 
or  more  children,  then  to  the  use  and  behoof  of  such  children, 
in  such  manner  and  shares,  and  for  such  estates,  and  subject  to 
such  powers  of  appointment,  as  thereinbefore  declared  of  and 
concerning  the  said  lands  of  Corigena  and  Lismacmurragh,  in 
favour  of  the  children  of  said  intended  marriage,  and  in  default 
of  such  issue  to  the  use  of  Catherine,  her  heirs  and  assigns  for 
ever,  with  full  power  to  Catherine  to  dispose  of  the  reversion 
by  deed  or  will  in  writing,  attested  by  three  or  more  credible 
witnesses,  notwithstanding  her  coverture. 

And  by  this  deed,  the  said  trustees  were  empowered,  in  case 
of  a  partition  being  found  expedient  of  the  whole  of  the  said 
lands  between  the  said  Catherine  Smyth  and  her  two  sisters,  or 
the  survivor  of  them,  or  in  case  of  a  sale  thereof,  to  join  in  such 
partition  or  sale,  as  the  case  might  be,  but  so  as  that  the  said 
Patrick  and  Catherine,  or  the  survivor  of  them,  or  in  case  the 
said  Patrick  and  Catherine  should  both  be  dead,  the  person  then 
entitled  to  the  use  thereof,  or  the  guardian  of  such  person  if 
then  a  minor,  should  be  parties  to  every  such  deed  or  deeds  of 
conveyance  necessary  to  be  executed,  for  the  making  of  such 
partition  or  sale  of  said  premises,  and  so  as  the  money  arising 
from  any  such  sale  of  the  said  Catherine's  proportion  of  said 
lands,  should,  as  soon  as  same  conveniently  could  be  done,  be 
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laid  oat  at  interest  upon  real  or  landed  security,  or  invested  in     Faussbtt 

the  purchase  of  some  permanent  interest  in  lands,  with  such    cabpbnteb, 

consent  and  approbation  as  therein  mentioned ;  such  purchase 

or  security  when  made  or  *taken,  to  be  limited,  settled,  or       [  •82  ] 

assured  to  the  uses,  intents,  and  purposes  thereinbefore  declared 

and  expressed  of   and  concerning  said  Catherine's  share  and 

proportion  of  said  lands  and  premises. 

The  deed  was  registered  pursuant  to  the  statute,  in  the  Begistry 
Office  in  Dublin,  on  the  26th  of  October,  1771. 

The  marriage  took  effect,  and  there  was  issue  thereof  five 
children,  Thomas  Palmer,  William  Palmer,  Ann  otherwise 
Anna  Maria  Palmer,  the  wife  and  afterwards  the  widow  of 
Leslie  Battersby,  Elinor  Palmer,  afterwards  the  wife,  and  now 
the  widow  of  Charles  Jones,  and  Elizabeth  Palmer. 

Patrick  Palmer  died  in  1776,  and,  after  his  death,  Catherine 
Palmer  in  1778  intermarried  with  her  second  husband,  the 
Bev.  Joseph  Stock,  D.D.,  late  Bishop  of  Killalla,  and  afterwards 
died  in  May,  1805  or  1806. 

Neither  Patrick  Palmer,  nor  Catherine  his  wife,  ever  executed 
the  power  of  appointment  as  to  the  Callowhill  estate. 

Bobert  Waller  and  Henry  Palmer,  the  trustees  in  the  deed  of 
marriage  settlement,  were  both  also  dead;  of  those  trustees, 
Bobert  Waller  was  the  survivor ;  he  died  without  leaving  issue, 
previous  to  the  day  of  the  demise  laid  in  the  ejectment,  and  the 
lessors  of  the  plaintiff  Elizabeth  Waller,  Mary  Beaufort,  Mungo 
Henry  Noble  Waller,  Leonora  Mayne,  and  Leonora  Brabazon, 
were  his  co-heir  and  co-heiresses-at-law. 

Anna  Maria,  the  second  daughter,  and  another  of  the 
co-heiresses  of  Edward  Smyth,  intermarried  with  Dr.  Newcome, 
afterwards  Primate  of  Ireland,  *and  Elinor,  the  third  daughter  [  *83  ] 
and  co-heiress,  intermarried  with  the  Bev.  Archdeacon  Henry 
Palmer,  clerk,  one  of  the  trustees  in  the  deed  of  settlement  of  the 
2lBt  of  September,  1771. 

It  appeared  in  evidence,  on  the  trial  of  the  ejectment,  that 
Catherine  Smyth,  when  she  executed  the  deed  of  the  21st  of 
September,  1771,  was  of  the  age  of  twenty-one  years. 

It  also  appeared,  and  was  admitted  on  the  trial,  that  the 
children  of  Patrick  Palmer  by  his  wife  Catherine,  were  born  at 
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FAU8SBTT  the  respective  times  after-mentioned,  viz.  Elinor,  bom  26th  of 
CARpm?TEB.  June,  1772,  of  full  age  26th  of  June,  1793 ;  Anna  Maria,  born 
28th  of  June,  1773,  of  full  age  28th  of  June,  1794 ;  Thomas, 
born  9th  of  July,  1774,  of  full  age  9th  of  July,  1795 ;  Elizabeth, 
born  22nd  of  September,  1775,  of  full  age  22nd  of  September, 
1796 ;  William,  born  15th  of  November,  1776,  of  full  age  15th 
of  November,  1797. 

The  husbands  of  the  respective  co-heiresses,  in  the  right  of 
their  wives,  from  the  time  of  their  respective  marriages,  con- 
tinued in  receipt  and  enjoyment  of  the  rents  and  profits  of  the 
lands,  which  were  for  many  years  principally  in  the  tenure  and 
occupation  of  William  Faussett,  the  father  of  the  appellant,  as 
tenant  of  the  co-heiresses,  and  subject  to  a  rent  payable  to  them, 
or  to  their  trustees. 

In  Hilary  Term,  1798,  a  fine  comme  ceo,  &c.  with  proclamations 
in  the  accustomed  form,  was  levied,  and  acknowledged  before  the 
justices  of  the  Court  of  Common  Pleas  in  Ireland,  by  Joseph 
Stock,  and  Catherine  Stock,  otherwise  Palmer,  otherwise  Smyth, 
[  *S4:  ]  his  wife,  unto  Theobald  Cooke  of  the  city  *of  Waterford,  of  one 
undivided ,  third  part  of  the  several  lands  and  premises  of 
Callowhill,  being  the  said  Catherine's  proportion  thereof. 

Eobert  Waller,  and  Eev.  Henry  Palmer,  the  trustees  in  the 
deed  of  21st  of  September,  1771,  in  whom  the  legal  estate  in 
the  last  mentioned  third  of  the  lands  and  premises  was  then 
vested,  were  then  both  living,  but  did  not  join  in,  and  were  not 
parties  to  this  fine. 

At  the  time  of  the  acknowledgment  of  this  fine,  all  the 
children  of  Catherine,  by  Patrick  Palmer,  her  first  husband, 
were  minors. 

A  similar  fine  appears  to  have  been  acknowledged  about  the 
same  time,  by  Dr.  William  Newcome,  and  Anna  Maria  his  wife, 
of  her  one  third  of  the  lands. 

Under  these  circumstances  a  contract  was  made  between 
William  Faussett,  and  the  Eev.  Joseph  Stock,  and  the  Eev. 
William  Newcome,  D.D.,  then  Lord  Bishop  of  Waterford  and 
Lismore,  and  the  Eev.  Henry  Palmer,  Archdeacon  of  Ossery, 
the  husbands  of  the  respective  co-heiresses  of  Edward  Smyth, 
for  the  sale  to  Faussett  of  the  fee  and  inheritance  of  the  estate 
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and  lands  of  Callowhill,  and  the  reversion  and  estate  of  their     Faussett 
respective  wives  therein,  for  the  sum  of  4,000Z.  Cabpentsb. 

Accordingly,  by  deed  of  lease  and  release,  bearing  date  the 

Slst  of  December,  1793,  and  1st  of  January,  1794,  respectively, 

purporting  to  be  made  between  the  Bight  Beverend  Father  in 

God  William   Newcome,  Doctor  in  Divinity,  Lord  Bishop  of 

Waterford  and  Lismore,  and  Anna  Maria  Newcome,  otherwise 

Smyth,  his  wife,  the  Bev.  Joseph  Stock,  of  Delgany,  in  the 

county  of  Wicklow,  *clerk.  Doctor  in  Divinity,  and  Catherine       [  *S5  ] 

Stock,  otherwise  Palmer,  otherwise  Smyth,  his  wife,  and  the 

Bev.  Henry  Palmer,  of  the  city  of  Dublin,  clerk,  Archdeacon  of 

Ossery,  (the  said  Elinor  his  wife  having  previously  died,)  of  the 

one  part,  and  William  Faussett,  of  Callowhill,  in  the  county  of 

Fermanagh,  Esq.    of  the  other  part;   the  said  William  Lord 

Bishop  of  Waterford  and  Lismore,  Anna  Maria  his  wife,  Joseph 

Stock,  Catherine  his  wife,  and  Henry  Palmer,  in  consideration 

of  4,000Z.,  in  three  equal  proportions  of  1,333Z.  68.  8d.,  stated  to 

be   severally  paid  to  each  of   the   said  grantors,  respectively 

granted,    bargained,   sold,   released,   and   confirmed   unto   said 

William  Faussett,  in  his  actual  possession  therein  recited,  then 

to  be  by  virtue  of  the  lease  for  a  year  therein  recited,  and  to  his 

heirs  and  assigns,  all  that  and  those  the  said  lands  and  estate  of 

Callowhill,  with  its  several  sub-denominations  aforesaid,  and  the 

customs  of  the  fairs  thereof,  situate  and  being  in  the  half  barony 

of  Knocking,  otherwise  Knockinnie,  and  county  of  Fermanagh 

aforesaid,  as  also  the  toll  or  accustomed  moulter  of  that  part  of 

William  Balfour's  estate  situate,  lying,  and  being  in  the  manor 

of  Laggan  and  Dresternan,  and  county  of  Fermanagh  aforesaid, 

and  the  reversion  and  reversions,  remainder  and  remainders 

yearly,  and  other  the  rents,  issues,  and  profits  thereof,  and  of 

every  part  and  parcel  thereof,  and  all  other  the  appurtenances 

in  the  usually  technical  form  of  conveyances  of  property  of 

that  nature,  and  all  the  estate,  right,  title,  interest,  use,  trust, 

inheritance,  property,  claim,  and  demand  whatsoever,  either  at 

law  or  in  equity,  of  them  the  said  grantors,  and  each  and  *every        [  '86  ] 

of  them,   of,   in,    and   to   the   said   towns,   lands,   tenements, 

hereditaments,  and  premises,  and  every  part  and  parcel  thereof, 

together  with  all  documents  of  title  relating  to  the  same  : 
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Faubsett         To  hold  to  said  William  FausBett,  his  heirs  and  assigns,  to  the 
Carpenteb.   oiily  proper  use  and  behoof  of  said  William  Faussett,  his  heirs 
and  assigns,  for  ever,  subject  to  the  before  mentioned  yearly  rent 
charge  of  501. 

This  deed  contained  a  covenant  for  title  by  the  grantors,  viz. 
William  Lord  Bishop  of  Waterford  and  Lismore  for  himself,  and 
Anna  Maria  his  wife,  and  for  his  and  her  heirs,  executors,  and 
administrators,  and  Joseph  Stock  for  himself,  and  Catherine  his 
wife,  and  for  his  and  her  heirs,  and  Henry  Palmer  for  himself, 
his  heirs,  executors,  and  administrators,  and  for  the  heirs  of 
Elinor  Palmer,  otherwise  Smyth,  deceased,  his  late  wife,  that 
they  the  said  grantors,  or  some  of  them,  were  and  stood  lawfully 
and  absolutely  seised  in  their  or  some  of  their  demesne,  as  of 
fee  simple  of  and  in  all  and  singular  the  lands  and  premises 
thereby  granted,  together  with  a  similar  covenant  by  them  for 
quiet  enjoyment,  without  eviction  or  disturbance  by  them,  or 
any  person  claiming  under  them,  or  any  of  their  respective  wives 
aforesaid,  or  the  heirs  of  the  said  wives  respectively :  and  also  a 
covenant,  that  the  fines  so  levied  by  the  said  Dr.  Newcome  and 
wife,  and  Dr.  Stock  and  wife,  should  enure  to  the  said  William 
Faussett,  his  heirs  and  assigns  ;  and  the  deed  was  registered  on 
the  14th  of  March,  1801. 

On  the  28th  of  March,  1805,  a  deed  was  executed  between 
[  '87  ]  Eobert  Waller,  as  surviving  trustee  *in  the  settlement  of  1771, 
and  the  several  children  of  Catherine,  by  Patrick  Palmer,  her 
first  husband,  reciting  the  deed  of  settlement,  and  a  deed  shortly 
before  executed  by  the  said  Catherine,  whereby  she  had  appointed 
the  lands  of  Corigena  and  Lismacmurragh,  to  and  amongst  all 
the  children,  the  issue  of  the  first  marriage,  equally  as  tenants 
in  common,  and  whereby  the  said  Eobert  Waller,  as  such  sur- 
viving trustee,  in  pursuance  of  the  appointment,  conveyed  the 
lands  to  the  said  several  children  and  their  heirs. 

And  on  the  28th  of  January,  1807,  by  a  further  deed  then 
executed  between  the  children,  the  issue  of  the  first  marriage, 
and  Dr.  Joseph  Stock,  then  Lord  Bishop  of  Killalla  and  Achomy, 
and  Isaac  Homan,  Esq.,  reciting  the  deed  of  appointment,  and 
an  agreement  entered  into  between  the  said  children,  to  accept 
certain  specified  sums  from  their  brother  William,  in  lieu  and 
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satisfaction  of  their  respective  claims  and  demands  on  or  ont     Faussett 
of  the  said  Longford  estate,  whereby  the  lands  of  Corigena  and   cabp£nteb« 
Lismacmurragh  were  conveyed,  in  pursuance  of  said  agreement, 
to  the  said  Dr.  Joseph  Stock  and  Isaac  Homan,  and  their  heirs, 
in  trust  for  the  said  William  Palmer  and  his  heirs. 

The  ejectment  which  gives  rise  to  this  appeal  was  brought  in 
the  Court  of  King's  Bench  in  Ireland,  upon  the  several  demises 
before  mentioned,  as  of  Easter  Term,  1820,  to  contest  the  validity 
of  the  appellant's  deed  of  the  1st  of  January,  1794,  and  the  fine 
of  1798,  to  bar  the  right  of  entry,  or  transfer  the  estate  of  the 
lessors  of  the  plaintifif,  the  issue  of  the  said  Catherine  Smyth,  by 
her  first  husband,  Patrick  Palmer,  in  remainder,  *after  the  death  [  'ss  ] 
of  their  mother,  and  their  trustee  under  the  deed  of  1771,  in  their 
mother's  third  part  of  the  lands  and  premises  in  the  ejectment 
mentioned. 

The  several  demises  therein  were  laid  on  the  2nd  of  May, 
1814 ;  to  this  ejectment  defence  was  taken  in  the  name  of  the 
appellant,  for  all  the  lands  and  premises  therein  mentioned. 

Issue  being  joined  between  the  parties,  the  cause  came  on  for 
trial  at  the  Spring  Assizes,  1824,  in  the  county  of  Fermanagh, 
before  the  Honourable  Bichard  Jebb,  one  of  the  Judges  of  Assize, 
and  a  special  jury  of  the  same  county. 

Upon  the  trial,  the  counsel  for  the  defendants  in  error,  in  support 
of  their  case,  produced  and  gave  in  evidence  an  examined  copy 
of  a  certain  bill,  filed  in  the  equity  side  of  the  Exchequer  in 
Ireland,  on  the  21st  of  July,  1818,  by  James  Palmer,  another  of 
the  lessors  of  the  plaintiff,  against  the  plaintiff  in  error,  Charles  ' 
Faassett,  with  the  answer  of  the  appellant  thereto,  whereby  he 
admitted  that  Edward  Smyth  was  seised  in  fee  of  the  lands  in 
the  ejectment :  that  he  had  died,  leaving  three  daughters,  his 
co-heiresses-at-law,  namely,  Catherine,  Anna  Maria,  and  Elinor, 
his  only  issue ;  that  Catherine  had  been  first  married  to  Patrick 
Pahner,  barrister-at-law,  who  had  died  in  the  year  1776,  leaving 
issue  by  the  said  Catherine  five  children;  namely,  Thomas 
Palmer,  their  eldest  son,  William  Palmer,  Elinor,  afterwards  the 
wife  of  Charles  Jones,  Anna  Maria  Battersby,  widow,  and 
Elizabeth  Palmer,  all  lessors  of  the  plaintiff;  that  the  said 
Catherine  in  1778  had  married  her  second  husband,  the  Bev. 


28  1831.     H.  L.     5  BLIGH  (N.  S.)  88—90.  [r.r, 


Faubbbtt  Joseph  *  Stock,  D.D.,  late  Bishop  of  Killalla ;  that  said  Anna 
CABPiajTBB.  Maria  had  married  the  Kev.  Dr.  William  Newcome,  and  the  said 
[  *S9  ]  Elinor  the  Eev.  Henry  Palmer.  They  also  proved,  by  one 
William  Mayne,  a  witness,  produced  on  the  trial,  that  Eobert 
Waller  had  survived  his  co-trustee  in  the  deed  of  1771,  and  that 
Robert  Waller  had  died  in  1809,  leaving  the  lessors  of  plaintiff, 
Elizabeth  Waller,  Mary  Beaufort,  Mungo  Henry  Noble  Waller, 
Leonora  Mayne,  and  Leonora  Brabazon,  his  co-heirs-at-law. 

They  also  produced  and  gave  in  evidence  the  deed  of  settlement 
of  21st  of  September,  1771,  executed  on  the  first  marriage  of 
Catherine  and  Patrick  Palmer,  and  proved  by  certain  entries 
in  an  old  family  Bible,  and  other  documentary  evidence,  the 
time  of  the  birth  of  the  said  Catherine,  to  shew  that  she  was 
of  full  age  at  the  time  of  the  execution  of  the  last-mentioned 
settlement. 

In  answer  to  the  case  so  made  for  the  defendants  in  error,  the 
counsel  for  the  plaintiff  in  error,  the  defendant  in  the  action, 
gave  in  evidence  and  relied  on  the  fine  levied  and  acknowledged 
by  Dr.  Joseph  Stock  and  Catherine  his  wife,  to  Theodore  Cooke, 
of  her  undivided  one  third  of  the  lands  and  premises  comprised 
in  the  ejectment,  with  the  proclamations  in  the  usual  form  made 
thereon ;  the  deed  of  the  1st  of  January,  1794,  conveying  the 
whole  of  the  lands  to  William  Faussett,  the  father  of  the  appellant ; 
the  two  deeds  of  the  28th  of  March,  1805,  and  28th  of  January.. 
1807 ;  and  certain  receipts  and  letters  of  some  of  the  lessors  of 
plaintiff,  with  a  view  of  shewing  that  they  had  received  and  been 
[  'oo  ]  satisfied  *for  the  amount  of  their  respective  shares  of  their  father's 
property ;  and  after  reading  the  same  in  evidence,  they  proved  by 
a  witness,  Charles  Faussett,  that  William  Faussett,  immediately 
after  the  execution  of  the  deed  of  assignment  of  the  Ist  of 
January,  1794,  had  been  put  into  possession  of  all  the  lands  and 
premises  thereby  conveyed  and  granted,  and  had  so  continued 
until  his  death,  and  that  the  plaintiff  in  error  was  his  only  son 
and  heir-at-law,  and  had  succeeded  to  the  possession  of  the  lands 
on  his  father's  death,  and  so  continued  till  the  time  of  the  trial ; 
and  they  rested  the  case  of  the  plaintiff  in  error  upon  the  evidence 
before  stated,  and  insisted  and  required  the  learned  Judge  to  tell 
and  direct  the  jury,  first,  that  the  fine  levied  by  Joseph  Stock 


TOL.  XXXV.]      1881.    H.  L.    5  BLIGH  (N.  S.)  90—91.  29 

and  Catherine  his  mte,  with  proclamations  made  thereon,  Faussett 
together  with  the  deed  of  the  Ist  of  January,  1794,  and  the  con-  carpenter, 
tinaed  possession  of  the  grantee  thereunder,  and  those  deriving 
title  under  him,  without  any  claim  or  entry  within  due  time 
to  avoid  the  fine  by  or  on  behalf  of  the  lessors  of  the  plaintiff, 
constituted  a  disseisin  of  Bobert  Waller,  or  at  least  amounted  to 
evidence  upon  which  the  learned  Judge  ought  to  leave  it  to  the 
jury  to  presume  that  there  had  been  such  a  disseisin,  and  if  so, 
that  they  ought  to  find  a  verdict  for  the  plaintiff  in  error. 

The  learned  Judge  declined  to  give  such  direction  to  the  jury, 
and,  on  the  contrary,  held  and  gave  his  opinion  that  the  said 
fine  had  no  legal  operation  to  affect  the  title  of  the  lessors  of  the 
plaintiff:  that  in  point  of  law  there  was  no  evidence  given  on 
the  trial,  to  go  to  the  jury,  of  any  possession  in  the  grantee  of 
the  deed  of  1794,  or  *those  deriving  title  under  him,  adverse  C  *^^  ] 
to  the  title  of  Eobert  Waller,  the  trustee  in  the  deed  of  1771,  to 
preclude  the  plaintiffs  from  recovering  in  the  ejectment. 

An  exception  to  this  opinion  and  direction  was  taken  by  the 
plaintiff  in  error,  which  formed  the  ground  of  the  first  exception 
to  the  charge  of  the  learned  Judge  on  the  trial. 

It  was  also  urged  on  the  trial,  for  the  defendant,  that  from  the 
execution  of  the  deed  of  January,  1794,  and  possession  for  thirty 
years  under  it  by  the  grantee,  there  was  evidence  to  go  to  the 
jury  to  presume  an  actual  ouster  of  Robert  Waller,  by  his  co-trustee 
Henry  Pahner,  at  the  time  of  the  execution  of  the  deed  of  1794,  or 
by  William  Faussett  afterwards,  and  that  the  possession  of  WilUam 
Faussett  during  his  Ufe-time,  and  of  the  plaintiff  in  error  since 
his  death  had  been  adverse  to  the  title  of  Bobert  Waller  and  his 
heirs,  and  that  by  such  adverse  possession  the  entry  of  the  plaintiff 
had  been  barred  by  lapse  of  time ;  but  the  learned  Judge  told  the 
jury  they  were  not  at  hberty,  from  the  evidence  given,  to  presume 
any  such  actual  ouster  of  the  trustee,  and  that  the  plaintiff's  right 
of  entry  had  not  been  barred  or  taken  away  at  the  time  of  the 
service  of  the  ejectment ;  and  to  this  part  of  the  charge  the 
appellant's  second  exception  was  taken. 

It  was  further  urged  for  the  defendant  on  the  trial,  that  there 
was  evidence  on  which  the  jury  were  at  Uberty  to  presume  that 
Bobert  Waller,  the  trustee,  had  executed  a  confirmation  of  the 
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FAU88ETT     deed  of  1794,  or  a  release  of  his  title  to  William  Faussett ;  but 
Oarpenteb.   *^®  learned  Judge  told  the  jury  *there  was  no  evidence  on  which 
[  *92  ]       they  could  so  presume ;  and  this  was  the  ground  of  the  appellant's 
third  exception. 

Lastly,  it  was  urged  for  the  defendant  on  the  trial,  that  the 
conveyance  of  1794,  having  been  executed  by  Henry  Palmer,  one 
of  the  trustees  in  the  deed  of  1771,  had  operated  to  convey  to 
William  Faussett  half  of  the  said  Catherine's  one-third  of  the 
lands,  the  legal  estate  wherein  had  been  vested  by  the  deed,  in 
Henry  Palmer  and  his  co-trustee,  Robert  Waller ;  but  the  learned 
Judge  gave  his  opinion,  that,  on  the  true  and  proper  construction 
of  the  deed  Henry  Palmer  by  the  deed  must  be  taken  and 
considered  to  have  passed  and  conveyed  only  the  share  and 
proportion  of  the  lands  which  he  had  derived  from  his  late  wife, 
and  not  any  part  thereof  which  he  held  only  as  a  trustee  for  the 
lessors  of  the  plaintiff ;  and  he  accordingly  directed  the  jury  that 
the  deed,  though  so  executed  by  Henry  Palmer,  had  not  passed 
to  the  grantee  the  legal  estate  in  any  part  of  the  one-third,  which 
had  been  settled  by  the  deed  of  1771,  and  told  the  jury  that  the 
only  question  for  their  consideration  was,  whether  Catherine  was 
of  age  at  the  date  of  the  execution  of  the  deed  of  settlement 
of  1771,  or  not. 

To  this  part  of  the  charge  the  appellant's  fourth  exception  was 
taken. 

The  jury  upon  the  trial  gave  a  verdict  in  favour  of  the  plaintiff 
for  the  undivided  third  part  of  the  lands  comprised  in  the 
ejectment.  The  counsel  for  the  plaintiff  in  error  tendered  a 
bill  of  exceptions  to  the  opinion  and  charge  of  the  Judge,  as 
{  •93  ]  delivered  by  him  on  the  trial,  which  was  duly  *signed  and 
sealed  by  the  learned  Judge,  and  came  on  to  be  argued  before 
the  Court  of  King's  Bench  in  Ireland,  when  the  exceptions  were 
overruled  by  the  Court,  and  judgment  given  for  the  defendants 
in  error. 

Upon  this  judgment  a  writ  of  error  was  lodged,  and  in  Hilary 
Term,  1829,  was  argued  before  the  Court  of  Exchequer  Chamber 
in  Ireland,  by  which  Court  the  judgment  was  affirmed. 

From  this  decision  of  the  Court  of  Exchequer  Chamber,  the 
present  writ  of  error  was  brought. 
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Sir    E.    Sugden    and    Mr.   Preston^   for    the    plaintiff    in     Faubsktt 

AAA 

error.  cabpentbb. 

Mr,    Tredove    and    Mr.    Abbott^    for    the    defendants    in        [  96  ] 
error.     ♦     *     ♦ 

Lord  Wynford  :  [  ^7  ] 

There  are  t^o  questions  in  this  case :  first,  what  is  the  true 
construction  of  the  deed  of  1794 ;    secondly,  the  effect  of  the 
Statute  of  Limitations.     It  has  been  argued  for  the  plaintiffs  in 
error,  that  a  purchaser  takes  what  the  parties  selling  and  con- 
veying assume  to  sell.     Adopting  that  view  for  the  purpose  of 
argument,  let  us  see  what  is  the  intent  and  effect  of  the  deed  in 
question.     Palmer,  and  the  other  parties  entitled,  agree  to  sell. 
From  the  whole  of  the  instrument  taken  and  construed  together, 
we  must  collect  whether  Palmer  intended  to  convey  that  estate 
only  which  belonged  to  him  in  right  of  his  wife — that  estate 
which  he  was  entitled  to  convey, — or  whether  he  intended  also 
to  convey  that  legal  estate  which  he  held  merely  as  trustee,  and 
in  which  he  had  no  beneficial  interest.     There  is  no  difficulty 
in  the  case,  but  that  which  arises  from  this  union  of  two  estates 
in  Palmer  in  different  characters.     The  question  is,  what  does 
he  intend  to  convey?    In  judging  of  the  object  of  a  deed,  a 
•court  of  justice  ought  not  to  presume  that  the  party  conveying       [  *98  ] 
intends  and  does  what  is  contrary  to  law,  when  another  construc- 
tion may  be  put  upon  the  instrument, — a   construction  which 
makes  his  act  consistent  with  his  power  and  his  duty.     This  was 
the  principle  of  construction  submitted  to  us  by  the  counsel  for 
the  defendant  in  error.     Palmer  had  a  right  to  convey  the  estate 
in  which  he  had  a  beneficial  interest ;  if  he  conveyed  more,  he 
did  wrong. 

Palmer,  as  the  husband  of  one  of  the  co-heiresses  of  Smyth, 
was  probably  tenant  by  the  curtesy.  His  wife  was  dead ;  and 
he,  together  with  Newcome,  and  his  wife,  and  Stock  and  his 
wife,  the  other  co-heiresses,  conveyed  the  Callowhill  estate  to 
Faussett  in  consideration  of  4,000Z.  If  the  instrument  had  gone 
no  further,  it  might  have  been  supposed  that  they  meant  to 
convey  the  entirety ;  but  the  deed  goes  on  to  provide  that  the 
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Faussett  money  shall  be  paid  in  three  equal  proportione,  1,8862.  6».  8d., 
Carpenteb.  which  are  to  be  paid  to  each  of  the  grantors  respectively.  Each 
of  the  conveying  parties  takes  his  proportion  of  the  price ;  the 
presumption,  therefore,  is,  that  each  sells  his  own  proportion. 
It  is  to  be  inferred,  also,  from  the  covenants  of  the  deed  for  title 
and  for  quiet  enjoyment,  that  Palmer  was  dealing  only  with  the 
interest  which  he  had  in  right  of  his  wife.  He  covenants  for 
himself  and  her  heirs.  It  was  argued  by  Sir  E.  Sugdeii,  that 
the  form  of  the  covenants  affords  strong  ground  for  a  different 
construction,  because  they  go  to  the  entirety  of  the  estate. 
Undoubtedly,  if  nothing  is  regarded  but  the  words  of  the 
covenants  taken  alone,  they  might  be  considered  as  supporting 
[  *99  ]  this  *argument  ;  but  the  whole  instrument  is  to  be  viewed 
together ;  and  upon  such  view  it  appears  that  each  of  the  parties 
conveying,  covenants  for  what  each  sells,  and  then  they  all 
covenant  for  the  whole  of  their  interests.  It  is  plain  that  Henry 
Palmer  does  not  convey  the  estate  which  he  had  as  a  trustee, 
which  he  could  not  convey  without  a  breach  of  trust,  but  that  he 
conveys  that  estate  only  which  he  had  in  right  of  his  wife — that 
estate  which  he  might  lawfully  convey. 

The  remaining  question  relates  to  the  Statute  of  Limitations. 
If  the  objection  made  on  that  ground  should  prevail,  it  would  be 
in  vain  to  make  marriage  settlements,  which  could  hardly  stand 
good  beyond  the  lives  of  the  parties.  In  this  case,  Catherine 
Smyth  had  an  equitable  interest  for  life  in  a  third  part  of  the 
Callowhill  estate :  after  her  death  it  was  limited  to  her  children. 
She  had  lawfully  power  to  convey  her  own  equitable  estate,  and 
no  more.  That  estate  she  and  her  second  husband.  Stock,  did 
convey  to  Faussett,  who,  as  to  the  trustees,  stands  in  the  same 
relation  and  condition  as  Catherine ;  and  as  she  was  the  cestuy 
que  trust  during  her  life,  the  possession  of  her  assignee  of  that 
interest  could  not  be  an  adverse  possession  against  her  trustees. 
It  has  been  argued  by  the  counsel  for  the  plaintiff  in  error,  that 
there  may  be  cases  where  the  possession  of  the  cestuy  que  trust 
may  be  adverse  against  the  trustee.  If  there  are  such  cases, 
they  must  be  confined  to  those  where  the  cestuy  que  trust  has 
denied  the  title  of  the  trustee.  That  is  not  the  case  here.  It  is 
also  argued,  that  the  conveyance  by  the  cestuy  que  trust  makes 
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a  difference  in  the  relation  of  cestuy  *que  trust  to  trustee.     That     Faubsbtt 


V. 


is  not  80  here,  for  Faussett,  during  the  life  of  the  cestuy  que    carpekteb. 
trust,  stood  in  the  same  relation  to  the  trustees.     They  were       [  *ioo  ] 
expressly  made  trustees  for  her  assigns  as  well  as  for  her. 
Faussett,  therefore,  could  not  hold  the  estate  by  wrong  until  after 
her  death.     Until  that  time  the  possession  could  not  be  adverse, 
and  the  statate  did  not  begin  to  run. 

The  question  of  form  not  having  been  raised  upon  the 
exceptions,  it  is  unnecessary  to*  consider.  The  jurisdiction  of  a 
court  of  appeal  is  confined  to  the  matter  of  the  exceptions.  This 
point  was  decided  in  a  case  which  occurred  in  the  Court  of 
Exchequer  Chamber  while  I  was  a  Judge. 

Lord  Tentebden  : 

The  effect  of  the  deed  of  1794  is  the  first  question  in  this  case. 
Palmer,  who  executed  that  deed,  had  some  beneficial  interest  in 
the  estate  in  right  of  his  wife ;  in  what  particular  way — whether 
as  tenant  by  the  curtesy  or  otherwise — is  immaterial.  He  had 
also,  at  the  same  time,  a  legal  interest  as  trustee.  The  question 
is,  whether  this  deed  operated  as  a  conveyance  of  that  estate 
only  to  which  Palmer  was  beneficially  entitled,  or  whether  it 
extended  to  that  estate  also  which  he  held  as  trustee.  This  is 
not  the  case  of  a  man  having  two  estates.,  both  of  which  he  may 
innocently  convey.  The  question  here  relates  to  a  case  where 
a  man  has  two  estates — one  of  which  he  may  rightfully  convey, 
the  other  of  which  he  cannot  convey  without  fraud  and  a  breach 
of  trust.  The  parties  to  this  conveyance,  I  am  satisfied,  intended 
only  to  convey  what  belonged  to  them ;  and  among  them,  Henry 
Palmer  meant  to  convey  only  ♦that  estate  which  belonged  to  him  [  •loi] 
in  right  of  his  wife.  The  consideration  money  for  this  con- 
veyance was  4,000Z.,  of  which  one  third  was  to  be  paid  to  the 
Bishop  of  Waterford  and  his  wife,  one  third  to  J.  Stock  and 
Catherine  his  wife,  and  the  remaining  third  to  Henry  Palmer. 
This,  of  itself,  is  sufficient  to  shew  that  the  parties  intended  to 
convey  only  what  belonged  to  them,  and  this  supposition  is 
confirmed  by  the  form  and  matter  of  the  covenants.  Each  of 
the  parties  covenant  for  themselves  and  those  who  claim  under 
them.     Palmer  covenants  for  himself,  his  heirs,  executors,  &c., 
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Faussett  and  for  the  heirs  of  Elizabeth  his  wife.  He  there  refers  to  the 
Cabpbnteb.  nght  of  his  wife.  Again,  he  covenants  against  any  incumbrance 
by  his  wife,  &c.,  in  respect  of  his  wife,  her  heirs,  &c.  The  form 
of  the  covenants  shew  that  the  right  of  the  wife,  and  the  estate 
depending  on  that  right,  which  he  might  lawfully  convey,  were 
only  considered.  The  Court  was  not  bound  to  extend  the  con- 
struction of  the  instrument  further  than  was  necessary  to  satisfy 
the  intent. 

Upon  the  question  as  to  the  Statute  of  Limitations,  it  is  to  be 
observed,  that,  under  the  deed  of  1771,  the  estate  vested  in 
trustees  who  were  to  permit  Catherine  or  her  assigns  to  take  the 
rents  and  profits  of  her  third  part  during  her  life ;  and  without 
deciding  upon  any  nice  distinction  as  to  legal  and  equitable 
estates,  I  form  my  opinion  upon  the  ground  that  it  is  impossible, 
under  the  circumstances  of  this  case,  to  say,  with  any  semblance 
of  reason,  that  the  possession  of  the  assigns  of  Catherine  could 
be  considered  as  adverse  to  the  right  of  a  trustee  having  a  legal 
[  *102  ]  estate  subject  to  the  right  ^created  by  that  equitable  assignment. 
I  am,  therefore,  of  opinion  that  the  judgment  should  be  affirmed, 
and  advise  the  House  accordingly. 

As  to  the  point  of  form,  that  the  judgment  is  for  the  whole, 
whereas  it  ought  to  have  been  for  a  third  of  the  estate,  the  Court 
below  has  the  power  to  prevent  the  plaintiff  in  the  action  from 
recovering  more  than  that  part  of  the  estate  to  which  his  lessors, 
the  children  of  Catherine,  are  entitled. 

Judgment  affirmed^  with  lOOZ.  costs. 


1831. 
March  15,  22. 

Lord 
Tekterdek. 

[103] 


Ireland. — Exchequer  Chamber. 

SAMUEL  COOKE  and  Others  v.  JOHN  BISHOP  of 

ELPHIN  AND  Another. 

(5  BHgh  (N.  S.)  103—129;  S.  0.  2  Dow  &  Clark,  247.) 

In  quare  impedit  for  a  Ticarage,  the  plaintiff  gave  in  evidence  a  Beisin 
of  the  advowson  of  K.  in  Patrick  Bamwall,  under  whom  he  claimed,  and 
produced  a  Begal  Visitation  Book,  dated  16th  of  October,  1633,  in  which 
appeared  the  following  entry :  **  Henricus  Gompton,  in  jure  civili  bacc&- 
reus  ac  yerbi  Dei  prsedicator,  admissus  fuit  ad  inserviend.  curse  animarum 


VOL.  XXXV.]      1831.    H.  L.    5  BLIGH  (N.  S.)  103—105.  35 

in  EocUa  pdli  de  EiUglaase  per  Edwardmn  Elphin,  Epiim. ,  sexto  Octobris,        Cooke 

]  622.'*    In  all  the  entries  in  the  same  book,  where  a  party  was  admitted  v* 

to  a  Ticarage,  the  word '  *  institutus  "  was  used  after  the  word  *  *  admissus/'       Elphik. 

and  in  all  but  one  instance  the  word  **  inductus  *'  also.    Upon  a  trial  at 

Bar,  the  Judges  directed  the  jury  that  '*  this,  in  legal  construction,  was 

to  be  taken  to  mean  in  the  present  case  that  Henry  Gompton,  in  the  entry 

named,  was  admitted  and  instituted  by  Edward  King,  the  then  Bishop 

of  Elpbin,  to  the  vicarage  of  Eilglass,  on  a  presentation  by  some  other 

person  to  the  Bishop ;  and  that  tiie  only  question  for  the  consideration 

of  the  jury  respecting  the  entry  was,  by  whom  the  presentation  was 

made ;  and  that  if  upon  the  whole  of  the  evidence  the  jury  should  believe 

that  such  presentation  of  H.  G.  was  made  by  Patrick  Barnwall,  and  that 

the  advowson  of  the  vicarage  had  been  originally  appendant  to  the 

rectory,  and  had  not  been  disappended  therefrom,  they  should  find  a 

verdict  for  the  plaintiffs."     *The  defendants  having  excepted  to  this        [  *104  ] 

direction  of  the  Judge :  Held,  that  it  was  a  misdirection,  and  a  venire  de 

fuwo  awarded. 

This  case  arose  oat  of  an  action  of  qtiare  impedit,  which 
vras  brought  by  the  plaintiffs  in  error  claiming  the  right  of 
presentation  to  the  vicarage  of  Kilglass,  in  the  county  of 
BoBcomnion  in  Ireland,  and  in  the  diocese  of  Elphin. 

The  declaration  contained  two  counts. 

The  first  count  stated,  For  that  whereas  Sir  Patrick  Barnwall, 
Knight,  heretofore,  to  wit,  on  the  4th  day  of  October,  in  the  year 
of  our  Lord  1622,  to  wit,  at  Kilglass,  in  the  county  of  Boscommon 
aforesaid,  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
rectory  of  Eilglass,  with  the  appurtenances,  in  the  county  of 
Boscommon  aforesaid,  together  with  the  advowson  of  the  vicarage 
of  the  said  church  of  Kilglass  first  above  mentioned,  which  did 
and  doth  now  belong,  and  was  and  is  thereunto  appendant ;  and 
being  so  seised  of  the  said  rectory  of  Kilglass,  with  the  advowson 
of  the  said  vicarage  of  Kilglass,  with  the  appurtenances,  and  the 
said  Sir  Patrick  Barnwall  being  so  seised  in  manner  and  form 
aforesaid,  the  said  church  of  Kilglass  became  vacant ;  and  being 
so  vacant,  the  said  Sir  Patrick  Barnwall,  on  the  4th  day  of 
October,  in  the  year  1622,  presented  to  the  said  church  one 
Henry  Compton,  his  clerk,  who  was  on  such  presentation 
admitted,  instituted,  and  inducted  to  the  said  church  of  Kilglass 
in  the  time  of  peace,  in  the  reign  of  King  James  the  First,  late 
King  of  Ireland,  to  wit,  at  Kilglass  aforesaid,  in  the  county 
aforesaid.  (The  title,  as  deduced  *from  Sir  Patrick  Barnwall  to  [  •los  ] 
the  plaintiffs,  was  then  set  forth.) 

8—2 
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CooKB  The  count  then  concluded  thus :  Whereupon  and  whereby  the 

Elphin.  said  plaintiffs  then  and  there  became,  and  were,  and  from  thence 
hitherto  have  been,  and  still  are  seised  of  the  said  rectory,  and 
of  the  advowson  of  the  said  church  of  the  vicarage  of  Eilglass 
aforesaid  as  appendant  to  the  said  rectory,  as  of  fee  and  right,  to 
wit,  at  the  place  and  county  aforesaid ;  and  being  so  seised  of  the 
said  advowson  of  the  church  aforesaid,  in  manner  aforesaid,  the 
said  church  became  and  is  now  vacant  by  the  death  of  the  Bev. 
Henry  Mansergh,  late  incumbent  thereof,  (to  wit)  on  the  26th  of 
July,  in  the  year  1822,  to  wit,  at  the  place  and  county  aforesaid, 
and  for  that  reason  it  now  belongs  to  the  plaintiffs  to  present  a  fit 
person  to  the  church  aforesaid.  And  the  said  Bishop  of  Elphin 
and  the  Eev.  Thomas  Lloyd  unjustly  disturb  the  said  plaintiffs 
therein  (to  wit)  at  Eilglass  aforesaid,  in  the  county  aforesaid. 

[The  facts  stated  in  the  declaration  were  traversed  by  the 
defendants,  and  issue  joined. 

[  109  ]  Upon  the  trial,  the  plaintiffs  gave  in  evidence  {inter  alia)  a 

Eegal  Visitation  Book  of  the  diocese  of  Elphin,]  dated  the  16th 
of  October,  1683,  and  read  thereout  the  following  entry : 

**  Henricus  Compton,  in  jure  civili  Baccareus  ac  verbi  Dei 
prffidicator,  admissus  fuit  ad  inserviend.  cur©  animarum  in  ecclia 
poli  de  Eillglasse  per  Edwardum  Elphin,  epum.  sexto  Octobris, 
1622." 

[  120  ]  The  Judges,  in  summing  up  the  evidence  given  on  the  trial, 

[  122  ]  stated  as  their  opinion  to  the  jury  [inter  alia]  that  the  entry  in  the 
Kegal  Visitation  Book  of  the  16th  of  October,  1683,  [above  set  forth] 
was  in  legal  construction  to  be  taken  to  mean,  in  the  present  case, 
that  Henry  Compton,  in  the  entry  named,  was  admitted  and 
instituted  by  Edward  King,  the  then  Bishop  of  Eli)hin,  to  the 
vicarage  of  Eilglass  on  a  presentation  by  some  other  person  to  the 
Bishop:  and  that  the  only  question  for  the  consideration  of 
the  jury  respecting  the  entry  was,  by  whom  the  presentation  was 
made ;  and  that  if  upon  the  whole  of  the  evidence  the  jury  should 
believe  that  such  presentation  of  Henry  Compton  was  made  by 
Patrick  Barn  wall,  and  that  the  advowson  of  the  vicarage  had  been 
originally  appendant  to  the  rectory,  and  had  not  been  disappended 
therefrom,  they  should  find  a  verdict  for  the  plaintiffs.  Where- 
upon the  counsel  for  the  defendants  excepted  to  the  said  opinion 
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of  the  Judges,  and  insisted  that  the  entry  in  the  Begal  Visitation  .  €k>0KE 
Book  shonld  not  in  legal  construction  be  taken  in  this  case  to  ELPHiy. 
mean  *that  Henry  Compton,  in  the  entry  named,  was  admitted  [  'iss  ] 
and  instituted  by  Edward  King,  the  then  Bishop  of  Elphin,  to 
the  vicarage  of  Eilglass  on  the  presentation  of  some  other  person 
to  the  Bishop.  The  Judges  left  the  case  to  the  jury,  with  the 
directions  and  opinion  so  given  by  them,  and  excepted  to  by  the 
counsel  for  the  defendants.  And  the  jury  gave  their  verdict  for 
the  plaintiffs,  and  found  [inter  alia]  that  Henry  Compton  was 
admitted  on  the  presentation  of  Sir  Patrick  Bamwall ;  that  the 
plaintiffs  had  been  and  then  were  seised  of  the  advowson  of  the 
church  of  the  vicarage  of  Eilglass  as  of  fee  and  right.  *  *  And 
upon  this  verdict  judgment  was  given  by  the  Court  of  Common 
Pleas  in  Ireland  in  favour  of  the  plaintiffs.  A  writ  of  error  was 
thereupon  brought  by  the  defendants  in  the  Court  of  Exchequer 
Chamber,  and  that  Court  reversed  the  judgment  given  for  the 
plaintiffs  by  the  Court  of  Common  Pleas,  and  directed  a  venire 
de  novo. 

The  plaintiffs  in  error  thereupon  brought  their  writ  of  error 
returnable  in  Parliament,  to  reverse  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Ireland. 

The  Attorney-General  and  Mr.  Torriano,  for  the  plaintiffs       [  124  ] 
in  error.    ♦     *     * 

Dr.  Lushington  and    Mr.  FoUett,  for  the   defendants  in 
error.     ♦     ♦    ♦ 

Lord  Tentebden  :  [  126  ] 

The  effect  of  the  reversal  in  this  case  was  to  send  the  cause  to 
a  new  trial,  not  to  put  an  end  to  the  suit.  If  the  House  should 
determine  that  the  judgment  of  the  Exchequer  Chamber  should 
be  affirmed,  the  right  will  remain  to  be  determined  by  the  result 

of  a  new  trial. 

Being  of  opinion  that  the  judgment  ought  to  be  affirmed,  I 
shall  abstain  from  expressing  any  opinion  as  to  the  right, 
confining  my  observations  to  the  single  poiat  before  us,  and 
studiously  avoiding  the  expression  of  an  opinion  which  would  be 
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Cooke    .  extra-judicial,  and  which  might  be  quoted  as  indicating  my  view 
Elphin.      of  the  case  upon  the  futare  investigation  of  this  very  important 
case  when  it  is  again  brought  before  the  Court  below. 

The  suit  was  prosecuted  by  the  plaintiffs  in  error,  claiming  the 
right  of  presentation  to  the  vicarage  of  Kilglass.  In  a  proceeding 
of  that  kind  the  plaintiff  must  prove  that  he  or  those  under  whom 
he  claims  have  made  a  presentation  to  the  living.  This  is  the 
only  legal  evidence  of  the  right.  If  it  were  otherwise,  any  person 
might  set  up  a  claim  to  present  a  clerk  without  a  shadow  of  right, 
and  contrary  to  reason  and  common  sense.  It  was  alleged  by 
the  plaintiffs,  in  order  to  shew  their  seisin,  that  Sir  P.  Bamwall, 
under  whom  they  claimed,  had  presented  Henry  Gompton  to  the 
vicarage  in  1622. 

For  proof  of  this  allegation,  an  entry  was  produced  from  the 
Visitation  Book  of  the  diocese,  dated  in  the  year  1688,  by  which 
it  appeared  that  Henry  Gompton  was  admitted  *'  ad  inserviendum 
curaB  animarum  "  in  the  church  of  Kilglass  by  Edward  King, 
then  Bishop  of  Elphin,  on  the  6th  of  October,  1622. 
[  *127  ]  This  cause  was  tried  at  Bar  in  the  Gourt  of  Common  *Pleas  in 

Ireland.  Many  points  arose ;  exceptions  were  taken  to  the 
directions  of  the  Judges;  and  being  put  on  the  record,  were 
brought  by  writ  of  error  before  the  Court  of  Exchequer  Chamber 
in  Ireland,  and  now  before  this  House.  The  exceptions  were  to 
various  matters ;  but  as  one  exception  alone  has  been  the  subject 
of  argument  at  the  Bar  of  the  House,  I  propose  to  confine  myself 
to  that  exception.  The  direction  of  the  Judge  was,  that  the  entry 
in  the  Eegal  Visitation  Book  was,  in  legal  construction,  to  be 
taken  to  mean  that  H.  G.  was  admitted  and  instituted  by  the 
Bishop  on  the  presentation  of  some  other  person,  and  that  '*  if 
upon  the  whole  of  the  evidence  the  said  jury  should  believe  that 
such  presentation  of  the  said  Henry  Gompton  was  made  by  the 
said  Patrick  Bamwall,  and  that  the  advowson  of  the  said 
vicarage  had  been  originally  appendant  to  the  said  rectory,  and 
had  not  been  disappended  therefrom,  they  should  find  a  verdict 
for  the  plaintiffs."  The  exception  was,  that  the  entry  in  the 
Begal  Visitation  Book  should  not  in  legal  construction  be  taken 
in  this  case  to  mean  that  Henry  Gompton,  in  the  entry  named, 
was  admitted  and  instituted  by  Edward  King,  then  Bishop  of 
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Elpbin,  to  the  vicarage  of  Kilglass  on  the  presentation  of  some       Cooke 

other  person  to  the  Bishop.     The  Judges  left  the  case  to  the      elphin. 

]Tiiy,  with  the  direction  and  opinion  so  given  by  them,  and 

excepted  to  hy  the  counsel  for  the  defendants.    It  was  urged  in 

argument  at  the  Bar,  that  this  was  not  a  precise  direction  in 

point  of  law,  but  that  the  whole  matter  was  left  indistinctly  to 

the  jury.     In  my  opinion  the  objection  is  unfounded.     For 

nothing  can  be  more  precise  or  clear  than  this  direction  in  point 

of  law  as  to  the  construction  to  be  put  *upon  the  entry.     The       [  *128  ] 

question  then  arises,  whether  the  right  construction  was  put  upon 

this  entry  by  the  jury.    It  is  my  clear  opinion  that  they  adopted 

a  wrong  construction.     In  the  ordinary  forms  of  speech,  the 

admission  of  a  rector  or  vicar  is  differently  expressed  from  that 

of  a  curate.    A  curate  is  admitted  only;  a  vicar  is  instituted 

also  and  generally  inducted.     The  distinction  is  clear  in  the 

general  form  of  the  appointments.    Words  may  be  confounded  in 

this  as  they  are  in  many  other  instances.    But  in  the  ordinary 

forms  of  speech  of   the  unlearned,  as    well  as  the  learned, 

admission  is  the  word  peculiarly  applicable  to  a  curate  and 

institution  to  a  vicar. 

Looking  only  to  the  entry  itself,  I  should  be  of  opinion  that 
the  true  construction  had  not  been  put  upon  it,  unless  other 
evidence  were  produced  to  shew  that  in  this  instance,  contrary  to 
usual  acceptation,  the  words  were  to  be  taken  in  the  sense 
ascribed  to  them  by  the  verdict.  On  this  account  much  of  the 
argument  at  the  Bar  turned  upon  the  examination  of  the  other 
entries  in  this  document ;  and  it  becomes  important  to  ascertain, 
by  such  investigation,  whether  admission  "ad  inserviendum 
curae  animarum "  means  institution  to  a  vicarage.  From  the 
entries  in  the  Visitation  Book  as  to  the  same  person,  In  1688, 
we  find  that  he  was  admitted  to  the  curacies  of  Eilglass,  Kilbride, 
and  Denin ;  but  to  the  vicarages  of  Shankill  and  Glonfinlagh  he 
was  not  only  admitted  but  instituted  and  inducted.  Looking  only  to 
the  case  of  this  individual,  we  find  two  instances  in  which  he  was 
admitted  to  curacies,  and  two  instances  in  which  he  was  instituted 
and  inducted  into  vicarages.  Besides  the  case  of  this  person,  in 
examining  the  book,  I  have  found  about  twenty  ^instances  in  [  *129  ] 
which  admission  to  curacies  are  noted,  as  "admissus  fuit  ad 
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CooKK  inBerviendom  cure  animarom,"  or  "ad  peragendum  officium 
BLPHI2C  curati,"  and  more  than  twenty  instances  in  which  admissions  to 
vicarages  are  set  down  as  "  institutus  fuit  in  vie.  et  inductus  in 
eandem/'  and  in  all  the  instances  but  one  the  institution  to  a 
vicarage  is  followed  by  induction.  The  exception  is  in  the  case 
of  one  of  those  vicarages  which  are  noted  as  being  usurped.  In 
the  Visitation  Book  of  1615,  mention  is  made  of  the  vicarage  as 
being  then  usurped.  The  appointment  of  Henry  Compton  was 
between  1615  and  1688,  and  the  vicarage  of  Eilglass  is  one  of 
those  which  are  stated  to  be  usurped  by  Sir  Patrick  Barnwali. 
The  vicarage  was  then  not  held  by  a  clergyman ;  a  state  of 
things  which  it  would  be  difficult  to  understand,  if  it  had  not 
been  reported  as  usurped  by  Bamwall.  The  plain  meaning  of 
the  statement  is,  that  he  had  usurped  what  belonged  to  the 
vicar.  The  rectory  was  then  in  the  Crown,  and  farmed  by 
Bamwall,  to  whom  it  was  afterwards  granted.  In  the  Visitation 
Book  of  1688,  Compton  is  mentioned  as,  ''H.  Compton,  a  good 
preacher,  vicarius  de  Clonfinagh,"  &c. ;  and  this  agrees  with  the 
entry  where  H.  Compton  is  represented  as  having  been  admitted, 
instituted,  and  inducted  into  that  vicarage.  Many  other  instances 
are  to  be  found  in  these  books,  leading  to  the  same  conclusion ; 
and,  without  entering  into  the  subject  more  at  large,  these  are 
the  reasons  which  induce  me  to  think  that  the  Judges  of  the 
Court  of  Common  Pleas  in  Ireland  have  put  a  wrong  construction 
upon  the  entry  in  question,  and  that  the  Court  of  Exchequer 
Chamber  did  right  in  awarding  a  venire  de  novo. 

Judgment  affirmed. 
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IbELAND. — ^EXCHEQUEB    GhAMBEB. 

WILLIAM  nUMPHKYS  v.  HARVEY  PEATT.f  ^f  ^-    . 

March  15,  29. 
(5  Bligh  (N.  S.)  154—164 ;  S.  0.  2  Dow  &  Clark,  288.)  

A  sheriff,  upon  the  representation  of  the  plaintiff  in  a  euit,  having    Tentbbdek. 
seized  goods  under  a  fieri  /aa'as  as  belonging  to  the  defendant,  and  ijOTd 

damages  having  been  recovered  against  the  sheriff  by  a  third  person      Wtnfobd. 
claiming  the  goods,  an  action  upon  the  case  lies  at  the  suit  of  the  sheriff        [  154  1 
for  the  false  representation. 

A  declaration  stating  such  a  case  without  averment  of  fraud  in  the 
representation,  or  knowledge  of  its  falsehood,  held  good  upon  motion  in 
arrest  of  judgment. 

In  Michaelmas  Term,  1826,  the  plaintiff  in  error  obtained  a 
judgment  in  the  Court  of  Exchequer  in  Ireland,  for  the  sum  of 
95L  19«.  5d.,  for  damages,  expenses,  and  costs,  against  one 
Dorothea  Power,  and  he  caused  to  be  issued,  on  the  judgment 
against  the  goods  and  chattels  of  Dorothea  Power,  a  writ  of 
Jieri  facias^  tested  on  the  28th  of  November,  1826,  and  returnable 
in  eight  days  of  St.  Hilary  then  next  ensuing.  In  the  month  of 
December  following,  the  plaintiff  in  error  caused  the  writ  of  fieri 
facias  to  be  delivered  for  execution  to  the  defendant  in  error,  who 
was  then  the  sheriff  of  the  county  of  Kilkenny,  where  *Dorothea  [  'iSo  ] 
Power  resided.  On  delivering  the  writ  to  the  defendant  in  error, 
the  plaintiff  in  error  represented  to  the  defendant  in  error,  that 
certain  cattle,  viz.  nine  cows  and  three  heifers,  which  were  then 
on  the  lands  of  Dorothea  Power,  were  her  goods  and  chattels. 

The  defendant  in  error  accordingly,  as  sheriff,  seized  the  cattle 
under  the  writ  of  fi^ri  facias ;  but  shortly  after  the  cattle  had 
been  taken  by  the  defendant  in  error,  under  the  writ,  a  claim  of 
property  in  the  cattle  was  made  by  John  Power,  a  son  of  Dorothea 
Power,  a  young  unmarried  man,  who  was  living  with  his  mother. 
The  defendant  in  error  thereupon  immediately  returned  the  cattle 
to  the  claimant. 

After  the  cattle  had  been  returned  to  John  Power  by  the 
defendant  in  error,  John  Power,  as  of  Easter  Term,  1827,  brought 
his  action  against  the  defendant  in  error  for  the  trespass  com- 

t  Cited  and  followed  by  Brett,  J.  The  ground  there  relied  upon  was 
in  Dugdale  v.  Levering  (1875)  L.  B.  10  an  implied  contract  of  indemnity. — 
C.  P.  196, 199, 44  li.  J.  0.  P.  197, 199.      B.  C. 
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HuHPHBYs    mitted  in  the  seizure  of  the  cattle ;  and  afterwards,  as  of  Trinitj 
Pratt.       Term,  1827,  recovered  in  the  action  against  the  defendant  in 
error  the  sum  of  501.  for  damages,  and  the  further  sum  of 
27Z.  158.  Id,  for  costs. 

Soon  after  the  verdict  was  obtained  against  the  defendant  in 
error  at  the  suit  of  John  Power,  the  defendant  in  error  brought 
in  the  Court  of  Exchequer  in  Ireland,  as  of  Hilary  Term,  1828, 
his  action  of  trespass  on  the  case  against  the  plaintiff  in  error, 
for  having  untruly  represented  to  the -defendant  in  error  that  the 
cattle  were  the  goods  of  Dorothea  Power. 

In  the  same  Term  the  defendant  in  error  filed  his  declaration, 
containing  five  counts,  against  the  plaintiff  in  error,  who,  having 
[  "ise  ]  pleaded  not  guilty  *thereto,  the  record  was,  at  the  Lent  Assizes 
in  1828,  taken  down  for  trial  to  the  county  of  Kilkenny,  where 
the  venue  in  the  action  had  been  laid ;  and  upon  the  trial  the 
defendant  in  error  (having  entered  a  nolle  prosequi  on  the  first 
four  counts  of  the  declaration,  which  he  was  not  able  to  support 
by  evidence,)  obtained  a  verdict  on  the  fifth  count,  for  the  sum 
of  IIL  15«.  Id.,  with  costs. 

The  fifth  count  was  as  follows:  ''And  whereas,  also,  before  and 
at  the  time  of  the  committing  of  the  grievances  in  this  count 
mentioned,  to  wit,  on  the  26th  day  of  December,  in  the  year  of 
our  Lord  1826,  at  Kilkenny,  to  wit,  at  Dublin,  in  the  county 
aforesaid,  the  said  plaintiff  was  high  sheriff  of  the  county  of 
Kilkenny,  and  the  said  defendant  had  then  and  there  caused  to 
be  delivered  to  the  said  plaintiff,  as  such  sheriff,  a  certain  other 
writ  of  our  said  lord  the  King,  commonly  called  a  writ  of  Jieii 
facias,  which  had  theretofore  issued  out  of  the  Court  of  our  said 
lord  the  King,  before  the  Barons  of  the  Exchequer  at  Dublin,  at 
the  suit  of  the  said  defendant,  against  one  Dorothea  Power, 
bearing  teste  the  28th  day  of  November,  in  the  seventh  year  of 
the  reign,  and  returnable  into  the  said  Court  in  eight  days  of 
Saint  Hilary,  and  directed  to  the  sheriff  of  the  county  of  Kilkenny ; 
by  which  said  writ  our  said  lord  the  King  commanded  the  said 
sheriff,  that  of  the  goods  and  chattels  of  the  said  Dorothea  Power, 
in  his  bailiwick,  he  should  cause  to  be  levied  the  sum  of 
951.  Ids.  5d.  And  the  said  defendant  then  and  there  represented 
and  afSrmed  to  the  said  plaintiff,  that  the  said  Dorothea  Power 
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wafl  possessed  of  certain  goods  and  chattels  liable  to  be  seized  under    Humphbtb 
the  *said  writ  within  his  bailiwick,  which  goods  and  chattels  the       pratt. 
said  defendant  would  then  and  there  cause  to  be  shewn  to  the  said       [  *167  ] 
plaintiff,  and  then  and  there  required  the  said  plaintiff  to  seize 
said  goods  and  chattels  under  said  execution.      And  the  said 
plaintiff  further  says,  that  he,  confiding  in  the  said  representa- 
tion and  affirmation  of  the  said  defendant,  and  he  believing  the 
same  to  be  true,  and  not  knowing  to  the  contrary  thereof,  did 
afterwards,  to  wit,  on  the  day  and  year  and  at  the  place  last 
aforesaid,  seize  within  his  bailiwick,  at  the  request  and  by  the 
directions  and  at  the  requisition  of  the  said  defendant,  under  the 
said  last-mentioned  writ,  certain  goods  and  chattels,  that  is  to 
say,  nine  cows  and  three  heifers,  which  were  then  and  there 
shewn  by  the  said  defendant  to  the  said  plaintiff,  as  and  for  the 
goods  and  chattels  of  the  said  Dorothea  Power,  liable  to  be  seized 
under  said  writ;  and  that  the  said  goods  and  chattels  were  after- 
wards claimed  by  one  John  Power,  as  his  property,  and  that  the 
said  defendant,  after  such  seizure  and  claim,  insisted  and  asserted 
that  the  said  claim  was  unfounded.    And  the  said  plaintiff  further 
saith,  that  the  said  defendant,  in  truth  and  in  fact,  deceived  and 
defrauded  the  said  plaintiff  in  this,  to  wit,  that  the  said  last- 
mentioned  goods  and  chattels  were  not,  at  the  time  of  the  delivery 
of  the  said  writ  to  the  said  plaintiff,  the  goods  or  chattels  or 
property  of  the  said  Dorothea  Power,  liable  to  be  seized  under 
said  writ.     And  the  said  plaintiff  further  says,  that  afterwards, 
to  wit,  on  the  15th  day  of  February,  in  the  year  of  our  Lord 
1827,  at  Kilkenny,  to  wit,  at  Dublin,  in  the  county  aforesaid,  one 
John  Power,  as  the  true  and  lawful  owner  of  the  said  *last-       [  'IBS  j 
mentioned  goods  and  chattels,  at  the  time  they  were  so  shewn  to 
the  said  plaintiff,  and  seized  under  the  said  last-mentioned  writ, 
brought  his  certain  action  against  the  said  plaintiff  in  the  Court 
of  our  said  lord  the  King,  before  the  Barons  of  the  Exchequer  at 
Dublin,  to  recover  damages  for  the  seizing  and  taking  of  the  said 
goods  under  said  last-mentioned  writ,  and  such  proceedings  were 
thereupon  had  in  the  said  action,  that  the  said  John  Power  after- 
wards, to  wit,  in  Trinity  Term,  in  the  eighth  year  of  the  reign  of 
his  said  present  Majesty,  before  the  said  Barons  of  the  Exchequer 
at  Dublin  aforesaid,  at  Kilkenny,  to  wit,  at  Dublin,  in  the  county 
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HuxPHBTB    aforesaid,  by  the  consideration  and  judgment  of  the  said  Court, 
Pbatt.       recovered  against  the  said  plaintiff  a  large  sum  of  money,  to  wit, 
the  sum  of  50Z.,  as  and  for  the  value  of  the  said  goods  and  chattels 
so  seized  by  plaintiff  as  last  aforesaid,  and  the  further  sum  of 
271.  IBs.  Id.  for  costs  and  charges  by  the  said  John  Power,  about 
his  said  suit  m  that  behalf  expended,  making  together  the  sum 
of  77!.  IBs.  Id. ;  and  that  afterwards,  to  wit,  on  the  19th  day  of 
November,  in  the  year  last  aforesaid,  at  Kilkenny,  to  wit,  at 
Dublin,  in  the  county  aforesaid,  the  said  plaintiff  was  forced  and 
obliged  to  pay,  and  then  and  there  did  pay  to  the  said  John 
Power  the  said  sum  of  771.  IBs.  Id. ;   and  was  also  then  and 
there  forced  and^  obliged  to  lay  out  and  expend  a  certain  other 
large  sum  of  money,  to  wit,  the  sum  of  402.,  in  and  about 
defending  the  said  action  so  brought  against  him  as  last  afore- 
said, and  in  and  about  taking  and  pursuing  other  necessary 
proceedings  made  incumbent  upon  him  in  consequence  of  the  said 
[  *159  ]      seizure  and  the  said  recovery,  *and  was  and  is  otherwise  greatly 
injured ;  and  the  said  plaintiff  says,  that  by  reason  of  the  said 
several  premises  he  had  been  injured  and  has  sustained  damage 
to  the  amount  of  5002.,  whereby  he  is  less  able  to  pay  to  his 
Majesty  the  debts  he  owes  him,  and  therefore  he  brings  his  suit, 
and  so  forth." 

In  the  ensuing  Easter  Term,  1828,  the  plaintiff  in  error  moved 
the  Court  of  Exchequer  in  arrest  of  the  judgment  on  the  fifth 
count,  but  the  motion  was  refused  by  the  Court,  and  judgment 
was  accordingly  entered  for  the  defendant  in  error  on  the  fifth 
count.  In  the  same  Term  the  plaintiff  in  error  sued  out  a  writ 
of  error  to  reverse  the  judgment,  returnable  in  the  Court  of 
Exchequer  Chamber  in  Ireland ;  and  having  assigned  errors  in 
the  judgment,  and  the  defendant  having  joined  in  error,  the 
cause  was  heard  in  the  Court  of  Exchequer  Chamber,  when  the 
Judges  of  that  Court  were  divided  in  their  opinion  on  the  case ; 
but  the  majority  of  the  Judges  were  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  should  be  affirmed,  and  accordingly 
the  judgment  was  affirmed  by  the  Court  of  Exchequer  Chamber, 
with  costs. 

Against  this  affirmance  of  the  judgment,  a  writ  of  error  was 
brought  in  Parliament. 
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The  Attamey-Oeneral  and  Mr,  Cooper,  for  the  plaintiff  in    Humphets 
error :  Pratt. 

The  fifth  connt  in  the  declaration,  on  which  the  judgment  has 
been  entered  for  the  defendant  in  error,  is  founded  on  a  false 
representation,  and  the  count  does  not  allege  any  sufficient  ground 
to  maintain  an  action  thereon  ;  for  by  law  an  action  will  lie  on  a 
false  representation  only  in  three  classes  of  cases ;  first,  where 
the  representation  is  *made  respecting  the  subject-matter  of  [  •160  ] 
a  contract  between  the  parties;  secondly,  where  it  is  made 
fraudulently,  and  with  intent  to  deceive ;  and,  thirdly,  where  it 
is  made  with  knowledge  of  its  falsehood  ;  whereas  the  said  fifth 
count  does  not  shew  any  contract  between  the  plaintiff  in  error 
and  the  defendant  in  error,  nor  does  it  allege  any  fraud  in  the 
plaintiff,  nor  assert  his  knowledge  of  the  falsehood  of  what  he 
represented. 

The  fifth  count  being  defective  in  substance,  cannot  be  made 
good  by  the  verdict  for  the  defendant ;  for  though  a  verdict  may 
cure  a  defective  statement  of  a  good  title  tt)  maintain  an  action, 
it  cannot  supply  or  create  a  title,  and  it  is  contrary  to  law  to 
presume  the  existence  of  fraud,  or  a  scienter,  where  it  is  not 
alleged ;  and  there  is  nothing  stated  in  the  fifth  count,  from 
which  fraud,  or  a  scienter,  could  or  ought  to  be  inferred  against 
the  plaintiff  in  error ;  and  there  is  the  less  reason  for  any  such 
inference  in  this  case,  because  it  appears  by  the  record,  that 
there  were  other  counts  in  the  declaration  of  the  defendant  in 
error,  which  distinctly  averred  both  fraud  and  a  scienter  in  the 
plaintiff  in  error;  and  that  on  those  counts  the  defendant  in  error 
thought  proper  to  enter  a  nolle  prosequi. 

The  representation  made  by  the  plaintiff  in  error  to  the  defen- 
dant in  error,  as  stated  in  the  fifth  count,  must  be  considered  as 
having  been  made  innocently,  and  from  a  conviction  of  its  truth,  and 
that  the  plaintiff  in  error  did  not  and  could  not  derive  any  benefit 
from  making  such  representation,  if  false ;  and  even  assuming 
that  the  plaintiff  in  error  could  derive  a  benefit  from  making 
such  representation,  yet  the  defendant  in  *error  could  not  main-  [  *161  ] 
tain  an  action  against  the  plaintiff  in  error  for  a  false  representa- 
tion, which  was  not  at  the  time  known  to  him  to  have  been  false. 
It  was  the  duty  of  the  defendant  in  error,  as  sheriff,  to  inform 
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HuxPHBTB  himself  of  the  goods  and  chattels  of  the  defendant,  in  the  writ 
P&ATT.  delivered  to  him,  as  set  forth  in  the  fifth  count;  and.a^  -such 
sheriff  he  had  by  law  ample  powers  to  enable  him  to  asceiitain 
the  truth  or  falsehood  of  the  representation  made  to  him  by  the 
plaintiff  in  error.  The  defendant  in  error,  as  such  sheriff,  was 
not  under  any  obligation  to  seize  the  goods,  merely  on  the 
representation  made  to  him  by  the  plaintiff  in  error,  and  must 
be  considered  a0  having  acted  on  his  own  responsibility,  and 
in  discharge  of  his  duty,  and  not  under  the  influence  of  such 
representation. 

The  practice  of  sheriffs,  in  requiring  an  indemnity  from 
plaintiffs  in  executions,  and  the  practice  of  the  courts  of  law, 
in  compelling  a  plaintiff  who  requires  a  sheriff  to  seize  or  sell 
goods  under  Sk  Jieri  fadcis  to  give  such  sheriff  an  indemnity  in 
certain  cases,  demonstrates  that  it  is  considered,  that  without 

■ 

such  indemnity  the  sheriff  could  not  maintain  an  action  against 
the  plaintiff  upon  such  execution.  A  representation  which  is 
merely  false,  and  is  not  accompanied  by  fraud,  or  a  acienterj 
could  not  be  sufficient  to  enable  a  sheriff  to  maintain  an  action. 

It  is  contrary  to  the  policy  of  the  law  to  hold  out  an 
inducement  to  a  sheriff  to  sell  under  a  JieH  facias,  without  a 
sufficient  inquiry,  which  will  be  the  case  if  he  is  entitled, 
upon  an  execution,  to  maintain  an  action  against  the  plaintiff, 
[  *162  ]  ^ho  innocently  *8hews  him  goods  as  belonging  to  the  defendant 
in  the  action,  which  were  really  not  so. 

It  is  a  novel  action,  going  beyond  the  principle  of  any  decided 
case,  and  is  inconsistent  with,  and  repugnant  to,  the  principles 
of  former  decisions. 

Sir  James  Scarlett  and  Spankie,  Serjt.  for  the  defendant 
in  error  : 

It  is  a  principle  of  law,  that  he  who  affirms  either  that  which 
he  does  not  know  to  be  true,  or  that  which  he  knows  to  be  false, 
to  another's  prejudice  and  his  own  gain,  is  a  wrong-doer,  and 
must  answer  in  damages  for  the  injury  occasioned  by  such 
falsehood. 

It  appears  by  the  fifth  count  that  the  plaintiff  in  error  did  not 
know  what  he  represented  to  be  true ;  for  the  representation  as 
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to  the  property  in  the  goods  is  averred  to  have  been  untrue,  and    Huxphbtb 
cona^Tiently  the  plaintiff  in  error  was  guilty  ot  falsehood,  to  the       pratt. 
daxn^e  of  the  defendant  in  error,  the  plaintiff  in  error  being  at 
the  time  interested  in  making  the  representation. 

It  fur&er  appears,  that  the  falsehood  of  the  representation 
was  prejudicial  to  the  defendant  in  error,  and  caused  the 
damage  to  him  set  Out  in  the  fifth  count. 

The  defendant  in  error  was  by  law  bound,  in  performance 

of  his  duty  as  sheriff^  to  act  upon  the  representation  as  to 

the  property  in  the  goods  so  made  by  the  plaintiff  in  error, 

at  the  peril  of  an  action  at  the  suit  of  the  plaintiff  in  error, 

if  he,  the  defendant  in  error,  had  neglected  or  refused  so  to 

act:   consequently,  a- duty  was  imposed  upon  the  plaintiff  in 

error  to  represent  the  fact,  as  to  the  property  in  the  goods, 

truly.     It  is  equally  a  breach  *of  duty,  in  a  case  of  this  nature,       [  •les  ] 

to  state  that  as  a  fact  which  the  party  representing  does  not 

know  to  be  true,  as  wilfully,  knowingly,  or  fraudulently  to 

misrepresent  the  matter.    It  is  equally  false  in  both  cases,  and 

the  relation  in  which  the  sheriff  stands  to  the  party  making  the 

representation,  and  the  necessity  which  the  sheriff  is  under  to 

act  on  the  representation  if  true,  imposes  a  duty  on  the  person 

making  such  representation  to  make  it  truly;  that  is,  not  to 

state  as  a  fact  that  which  he  does  not  know  to  be  true,  and 

which  turns  out  to  be  false. 

The  allegation  of  wrong,  and  of  consequent  damage  in  the 
fifth  count,  is  at  all  events  sufficient  after  verdict. 

If  the  party  making  the  representation  has  no  interest,  the 
action  may  not  lie,  unless  it  is  done  maliciously,  in  which  case 
third  parties  may  become  liable,  even  criminally.  This  is  a  case 
where  the  party  making  the  false  representation  had  an  interest. 

The  authorities  cited  were:  Hovenden's  Notes  to  Yes.  jun., 
vol.  2,  p.  140 ;  Haycraft  v.  Creasy,  6  R.  E.  880  (2  East,  92)  ; 
AtUin  V.  WhitCy  Holt,  N.  P.  887 ;  AdamsOn  v.  Jarvis^  29  E.  E. 
508  (4  Bing.  66) ;  Merrywether  v.  Nican,  16  E.  E.  810  (8  T.  E. 
186) ;  Com.  Dig.  Act.  on  Case  for  Deceit,  (A)  10 ;  Pasley  v. 
Freeman,  1  E.  E.  684  (8  T.  E.  51).  Opinion  of  Grose,  J.  as  to 
action  of  deceit :  Dale's  case,  Cro.  Eliz.  44 ;  Cross  v.  Gardiner, 
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Garthew,  90 ;  1  Saunders,  228,  Serjt.  Williams's  note.  See  also 
Tapp  V.  Lee,  8  Bos.  &  P.  867,  871 ;  Foster  v.  Charles,  81  R.  R, 
446  (6  Ring.  896,  7  Ring.  105)  ;  Corheit  v.  Brown,  8  Ring.  38, 
6  Moore  &  P.  85. 

At  the  conclusion  of  the  argument,  Lord  Tenterden  said  that 
the  case  required  consideration.  The  judgment  was  afterwards 
moved  unexpectedly,  and  there  is  no  record  of  the  reasons  given 
by  Lord  Tenterden  and  Lord  Wynford.  Rut  Lord  Tenterden 
afterwards  privately  informed  the  reporter,  that  he  put  the  case 
upon  the  ground  that  the  sheriff  was  a  public  officer,  and  (as  his 
Lordship  expressed  it)  was  placed  between  two  fires. 

^  Judgment  affirmed. 

England. — Court  op  Chancery. 
ROTHSCHILD  v.  RROOKMAN. 

(5  Bligh  (N.  S.)  165—202  ;  S.  C.  2  Dow  &  Clark,  188.) 

A  broker  or  agent  being  employed  by  a  customer  to  seU  foreign  stock 
on  a  day  specified  by  him  in  a  letter  of  instructions,  purchased  tlie  stock 
in  the  name  of  his  partners,  a  firm  in  Paris,  at  the  market  price  of  the 
day.  Being  also  employed  to  purchase  foreign  stock  and  bonds  for  his 
customer,  according  to  his,  the  agent's,  recommendation,  he  transmitted 
accounts  of  the  transactions  to  his  employer,  with  broker's  notes,  &c., 
as  if  he  had  purchased  the  stock  of  third  persons.  In  fact,  no  stock 
or  bonds  were  purchased ;  no  transfers  were  made ;  no  broker's  notes 
passed,  but  the  sales  were  nominal  of  stock  and  bonds  remaining  in  the 
hands  of  the  agent  and  his  partners,  and  not  set  apart  nor  appropriated 
to  the  customer.  In  order  to  effect  these  piu-chases,  loans  of  money  were 
made  by  the  agent  to  the  customer,  upon  agreement  that  the  stock  and 
bonds  should  remain  as  a  deposit  in  the  hands  of  the  agent,  to  secure  the 
repayment  of  money  advanced. 

The  stock  and  bonds  were  afterwards  sold  at  a  loss  under  the  advice 
of  the  agent. 

In  1819  an  account  of  these  transactions  was  rendered,  and  settled 
between  the  customer  and  the  agent,  and  great  loss  having  been  incurred 
upon  the  transactions,  a  large  balance  was  paid  by  the  customer  to  the 
agent. 

Upon  bill  filed  in  1824,  all  the  transactions  were  set  aside,  and  an 
account  decreed  against  the  agent.    This  decree  was  affirmed  on  appeal. 

[For  a  report  of  this  case  below,  taken  from  8  Simons,  15S, 
see  80  B.  B.  187.  At  the  end  of  that  report  will  be  found  such 
passages  from  the  judgment  on  this  appeal  as  appear  to  be  of 
general  interest,  see  80  B.  B.  pp.  147 — 166. — 0.  A.  S.] 
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England. — Court  op  Chancery.  + 
PEAESON  V.  STEPHEN. 

(5  Bligh  (N.  S.)  203—219;  S.  C.  2  Dow  &  Clark,  328.) 

A  testator  by  his  will  directed  his  trustees  to  purchase  sufficient 
stock  in  the  public  funds  to  pay  a  yearly  sum  of  1,000/.  to  his  wife 
during  her  life,  and  after  her  death  to  hold  the  stock  in  trust  for  H. ,  F. ,  E. , 
A.,  and  W.,  his  five  sons  and  their  respectire  issue  (if  any)  to  be  divided 
among  them  in  equal  shares  and  proportions,  such  issue  to  take  per 
stirpe$  and  not  per  capita  ;  he  also  gave  the  residue  of  his  personal  estate 
to  his  sons  H.,  F.,  E.,  A.,  and  W.,  "  and  their  respective  issue  (if  any), 
such  issue  to  take  per  stirpes  and  not  per  capitay  to  be  divided  among 
them  in  equal  shares  and  proportions ;  the  shares  of  such  of  them  as  shall 
haye  attained  the  age  of  twenty-one  years  to  be  paid  to  them  respectively 
forthwith  after  the  testator's  decease ;  the  shares  of  such  of  them  as 
should  be  under  that  age  to  be  paid  to  them  when  and  as  they  should 
respectively  attain  such  age." 

The  five  sons  of  the  testator  were  all  living  at  his  death  and  also  at  the 
death  of  his  widow,  who  survived  him,  and  one  of  them*  also  had  issue 
then  living: 

Held,  that  the  sons  living  at  the  death  of  the  testator  took  an  absolute 
intenest  in  the  property  bequeathed  to  them,  and  that,  if  any  of  the  sons 
had  died  in  the  lifetime  of  the  testator,  his  issue  living  at  the  death  of 
the  testator  would  have  taken,  by  substitution,  the  share  of  the  parent. 

John  Pearson,  late  of  Golden  Square,  in  the  county  of 
Middlesex,  on  the  8rd  of  May,  1822,  duly  made  and  executed 
his  last  will  and  testament  in  writing,  [whereby  he  appointed 
James  Stephen,  Zachary  Macaulay,  and  George  Hildyard  to  be 
the  trustees  of  his  will,  and  after  directing  payment  of  his  debts, 
funeral  and  testamentary  expenses,  the  testator  continued  his 
will  as  follows :]  I  direct  that  my  said  trustees  do  immediately 
after  my  decease,  out  of  my  personal  estate,  set  apart  and 
purchase  in  their  names  so  much  capital  stock  in  the  public  funds 
as  shall  be  sufficient  to  pay  out  of  the  dividends  or  annual 
produce  thereof,  a  clear  yearly  sum  of  1,000/.  unto  my  said  wife 


1831. 
July  11. 


Lord 
Bbougham, 

L.a 

[  203  ] 


[204] 


t  The  order  of  the  House  in  this 
case,  as  printed  in  5  Bligh  (N.  S.)  218, 
erroneously  stated  that  the  issue  of 
any  deceased  son  would  not  take  their 
father's  share  under  any  future  gift 
in  the  will  unless  they  survived  the 
period  of  distribution.  But  see  Iri 
re  Fhwer  (1890)  62  L.  T.  677,  where 

B.R. — VOL.   XXXV. 


Stirlino,  J.,  following  a  previous 
decision  of  Kindersley,  V.-C,  in 
Lanphier  v.  Buck  (1865)  34  L.  J.  Ch. 
650;  2  Dr.  &  Sm.  484,  declined  to 
treat  this  order  as  having  any 
authoritj',  and  it  has  therefore  heen 
omitted.  And  see  In  re  Smith's  Trusts 
(1878)  7  Ch.  D.  665.— 0.  A.  S. 
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Pbabson  and  her  assignB,  for  and  during  the  term  of  her  natural  life, 
STB^HBK.  or  BO  long  ae  she  shall  remain  my  widow,  for  her  and  their 
own  ase  and  benefit,  and  from  and  immediately  after  the  decease 
or  marriage  of  my  said  wife,  whichever  shall  first  happen,  that 
my  said  trustees  shall  stand  possessed  of  the  said  capital  stock 
so  set  apart  as  aforesaid  in  trast  for  my  five  sons,  Henry  Bobert 
Pearson,  Frederick  Burnet  Pearson,  Edwin  Pearson,  Arthur  Hugh 
Pearson,  and  William  Wilberforce  Pearson,  and  their  respective 
issue  (if  any)  to  be  divided  amongst  them  in  equal  shares  and 
proportions,  such  issue  to  take  per  stirpes  and  not  per  capita. 

[After  other  gifts  for  the  benefit  of  his  daughters,  with  gifts 
over  in  certain  events  on  their  deaths  for  his  five  sons  and  their 
respective  issue  in  the  same  terms  as  above  mentioned,  t  the 
testator  continued  his  will  as  follows :] 
[  206  ]  I  also  give  and  bequeath  unto  my  said  son,  John  Norman 

Pearson,  the  sum  of  12,000Z.  sterling,  to  and  for  his  own 
absolute  use  and  benefit;  and  I  direct  the  same  sum  to  be 
paid  to  him  by  my  executors  out  of  my  personal  estate.  And 
I  direct  that  in  case  my  personal  estate  shall  not  be  sufficient 
for  the  purpose  of  carrying  into  execution  the  trusts  hereby 
declared  thereof,  that  my  said  dear  wife,  Sarah  Pearson,  shall 
receive  her  said  yearly  sum  of  1,0002.  free  and  clear  of  any 
deductions  to  be  made  thereout,  for  or  on  account  of  any 
deficiency  which  may  happen  m  my  said  personal  estate ;  and 
that  such  deficiency  may  fall  upon  the  portions  of  my  said 
children,  Sarah  Ann  Babington,  Henry  Bobert  Pearson,  Frederick 
Burnet  •  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson,  and 
William  Wilberforce  Pearson,  in  equal  shares  and  proportions. 
I  give  and  bequeath  unto  my  dear  wife,  Sarah  Pearson,  the  sum 
of  500Z.  sterling,  which  I  desire  my  said  trustees  to  pay  to  her 
immediately  after  my  decease.  (The  testator  then,  by  his  will, 
disposed  of  his  surgical  instruments,  anatomical  preparations, 
books,  plate,  furniture,  &c.)  Also  I  give  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  monies,  securities  for  money, 
stock  in  the  public  funds,  goods,  chattels,  personal  estate  and 

t  It  was  in  respect  of  these  future  which  has  been  omitted  as  whoUy 

gifts  that  the  order  of  the  House  unauthorized    by    the    judgment. — 

contained  the  statement  referred  to  O.  A.  S. 
in  the  note  on  the   previous  page, 
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effects,  of  what  nature  or  kind  soever  not  hereinbefore  by  me     pkabson 
bequeathed  unto  my  said  trustees,  their  executors,  administrators,     Stephen. 
and  assigns,  in  trust  for  my  said  five  sons,  Henry  Bobert  Pearson, 
Frederick  Bomet  Pearson,  Edwin  Pearson,  Arthur  Hugh  Pearson, 
and  William  Wilberforce  Pearson,  and  their  respective  issue  (if 
any),  such  issue  to  take  per  stirpes  and  not  per  capita,  *ix>  be       [  *209  ] 
divided  amongst  them  in  equal  shares  and  proportions,  the 
shares  of   such  of  them  as  shall  have  attained  the  age  of 
twenty-one  years  to  be  paid  to  them  respectively  forthwith 
after  my  decease,  and  the  shares  of  such  of  them  as  shall  be 
under  the  age  of  twenty-one  years  to  be  paid  to  them,  when 
and  as  they  shall  respectively  attain  such  age  of  twenty-one 
years.     [And  the  testator  appointed  his  wife,  (during  her  widow- 
hood) and  also  the  said  James  Stephen,  and  Zachary  Macaulay, 
and  George  Hildyard,  and  the  survivors  and  survivor  of  them,  to 
be  joint  guardians  of  such  of  his  children  as  should  be  under  the 
age  of  ^enty-one  years  at  his  decease,  during  their  respective 
minorities,  and  that  his  said  trustees  should  apply  the  annual 
income  of  such  children,  or  so  much  thereof  as  they  should 
think  proper,  towards  their  respective  maintenance  and  educa- 
tion during  such  minorities,  and  accumulate  the  surplus  of  such 
annual  income  (if  any)  for  the  benefit  of  such  children  ;  and  he 
appointed   the  said  James  Stephen,   Zachary  Macaulay,  and 
George  Hildyard,  executors  of  his  will.] 
The  testator  died  in  the  month  of  May,  1826.  [  210  J 

At  the  time  of  the  date  of  the  will,  and  at  the  death  of  the 
testator,  the  appellant,  Henry  Bobert  Pearson,  was  married,  and 
at  each  of  those  times  had  living  four  children,  namely,  the 
respondents,  Henry  John  Pearson,  Frederick  Thorpe  Pearson, 
Alfred  Pearson,  and  Mary  Arabella  Pearson. 

The  appellants,  Frederick  Burnet  Pearson,  Edwin  Pearson, 
Arthur  Hugh  Pearson,  and  William  Wilberforce  Pearson,  were 
bachelors. 

The  testator  was,  at  the  time  of  his  death,  possessed  of  a 
considerable  personal  property. 

The   respondents,   James    Stephen    and   Zachary  Macaulay 
proved  the  will,  George  Hildyard  having  renounced  probate. 
In  the  month  of  July,  1826,  the  appellants  [and  others,  filed  a 

4—2 
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PEAR80K     bill  in  Chancery  against  the  respondents  for  administration  of 

Stephen,     the  trusts  of  the  testator's  will,  and  by  an  order  on  further 

consideration  made  on  the  28th  of  March,  1828,  the  Mastbr  of 

[  212  ]  THE  Bolls]  declared  that  each  of  the  appellants  was,  under  the 
will  of  the  said  testator  John  Pearson,  entitled  to  the  interest, 
dividends,  and  annual  proceeds  of  one  fifth  part  of  the  principal 
money,  the  interest  whereof  was  by  the  said  will  directed  to 
be  paid  to  the  said  Sarah  Pearsonf  during  her  life,  and  to  take 
and  receive  the  interest,  dividends,  and  annual  proceeds  of  such 
one  fifth  part  of  the  said  principal  money  for  and  during  the 

[  *213  ]  *term  of  his  life ;  and  that  upon  the  respective  deaths  of  the 
appellants,  the  one  fifth  part  or  share  of  the  said  principal  money 
to  the  dividends  whereof  such  one  so  dying  was  thereinbefore 
declared  to  be  entitled  for  his  life  would  be  divided  in  equal 
shares  and  proportions  amongst  all  and  every  the  child  or 
children  of  such  one  so  dying  as  aforesaid,  and  upon  the  death 
of  any  party  thereinbefore  declared  to  be  entitled  to  any  interest 
in  the  said  fund,  any  person  or  persons  entitled  thereto  of 
interested  therein  were  to  be  at  liberty  to  apply  to  the  said 

[  216  ]  Court  as  they  should  be  advised ;  *  *  and  that  each  of 
them  the  appellants  was  entitled  to  take  and  receive  the  interest, 
dividends,  and  annual  proceeds  of  one  fifth  part  or  share  of  the 

[  *216  ]  residue  of  *the  said  testator's  personal  estate,  for  and  during  the 
term  of  his  natural  life;  and  that  upon  the  respective  deaths 
of  the  appellants,  the  one  fifth  part  to  the  dividends  whereof 
such  one  so  dying  was  as  aforesaid  entitled  for  life,  would  be 
divided  in  equal  shares  and  proportions  amongst  all  and  every 
the  child  or  children  of  such  one  so  dying  as  aforesaid;  the 
shares  of  such  of  the  said  children  as  should  at  the  death  of 
their  said  father  have  attained  the  age  of  twenty-one  years^ 
to  be  paid  to  him,  her,  or  them  respectively,  immediately  upon 
the  decease  of  their  said  father,  and  the  shares  of  such  of  the 
said  children  as  should  not  have  attained  that  age,  to  be  paid  to 
them  respectively  when  and  as  they  should  severally  attain  that 
age  ;  and  upon  the  death  of  any  of  the  said  parties,  any  person 
or  persons  entitled  thereto  or  interested  therein,  were  to  be  at 
liberty  to  apply  to  the  said  Court  as  they  should  be  advised. 

t  Sarah  Pearson  had  died  pending  the  proceedings  in  the  suit. — O.  A.  S. 
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From  this  decree  of  the  Master  of  the  Bolls,  this  appeal      Peabbon 
was  presented.  Stephen. 

Sir  Edward  Sugden  and  Mr.  Pepys,  for  the  appellants : 

The  interests  given  by  the  will  vested  absolately  in  the 
testator's  sons  upon  attaining  the  age  of  twenty-one,  and  in 
case  any  of  them  died  before  the  testator,  the  share  of  the 
son  so  dying  woald  go  to  sach  of  his  children  as  were  Uving 
when  the  fond  came  into  possession  :  [Butter  v.  Ommaney^^  and 
Robinson  v.  TickeU,l  and  other  cases.]  The  grandchildren  could 
only  take  by  substitution,  not  *by  limitation,  Christopherson  v.  [  •217  ] 
Naylor,% 

Mr.  Jacob  and  Mr.  Parke,  for  the  respondents : 

The  appellants  are  entitled  only  to  a  life-interest,  and  the 
grandchildren  take  by  limitation:  Jackson  v.  Jackson,\\  Eccard 
V.  Brooke^T,  in  all  which  cases,  under  similar  limitation,  to  give 
an  interest  to  the  children  of  the  first  takers,  the  word  ''  or  "  was 
construed  "  and."  Butter  v.  Ommaney  was  not  decided  upon  the 
ground  of  substitution.  In  a  will  '^  issue"  is  a  word  of  limitation 
or  purchase  according  to  the  intent  of  the  testator,  to  be  collected 
from  the  whole  will :  Doe  dem.  Cooper  v.  CoMw.tf  In  Knight  v. 
£Bw,;t  the  word  "issue"  was  held  to  vest  an  interest  by 
purchase.  In  Wilson  v.  Vansittarty%%  a  bequest  to  A.  and  his  heirs 
male,  equally  to  be  divided  amongst  them  share  and  share  alike, 
was  construed  as  a  gift  to  A.  for  Ufe,  and  it  was  held  that  the 
remainder  vested  in  the  children  equally.  The  same  principle  of 
construction  was  applied  in  Hockley  v.  Mawhrey^W  \\  and  in  Jacobs 
V.  AmyattJ^.^  In  the  case  now  before  the  House,  it  is  the  obvious 
intention  of  the  testator  that  the  sons  should  take  only  an  interest 
for  life.  There  are  no  words  from  which  the  intent  of  substitu- 
tion or  a  quasi  estate  tail  can  be  implied. 

The  Lobd  Chancellob  :  [  2i8  ] 

This  will  cannot  have  a  rational  construction,  unless  it  creates 

t  28  B.  B.  6  (4  Buss.  70).  tt  2  B.  B.  388  (4  T.  B.  294). 

I  7  B.  B.  o  (8  Ves.  142).  H  2  Br.  C.  C.  669. 
i  Id  B.  B.  120  (1  Mer.  320).  §§  Amb.  562. 

II  1  Ves.  Sen.  217.  ||  ||  1  B.  B.  93  (1  Vee.  J.  143). 
1  2  B.  B.  31  (2  CJox,  213).  %%  4  Br.  C.  0.  542. 
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Pbabbon 

8TEPHBK. 


an  abBoliite  gift  to  the  testator's  five  sons.  If  any  one  of  them 
should  not  be  living  at  the  time  of  the  death  of  the  testator,  the 
issue  of  that  deceased  son  might  take  by  substitution.  That 
construction  would  fulfil  the  intent  of  the  testator,  and  satisfy 
the  words  of  the  will.  If  this  decision  stands,  Butter  v.  Ommaney 
must  be  overruled.  The  gift  is  absolute.  The  fund  is  to  be  paid 
to  the  parties  interested  at  the  age  of  twenty-one,  if  living  at  the 
death  of  the  testator,  or  upon  attaining  that  age  afterwards. 
This  is  the  only  construction  consistent  with  the  apparent  intent 
of  the  will. 


1830. 
ApHl2. 


Ireland. — Court  of  Chancery. 

GEOEGE  THOMAS  JOHN,  Marquess  of  Westmeath, 
V.  JAMES  WILLIAM  BEOWNLOW  CECIL,  f 
Marqtjess  of  Salisbury,  and  Others. 


Lord  Eldon. 

Lord 
Lyndhurst,    (6  Bligh  (N.  S.)  339—418 ;  S.  0.  nom.  Westmeath  v.  WeBtmeath,  1  Dow  & 

^•^-  Clark,  519.) 

[3S9] 

A  prospectiye  separation  deed  to  take  effect  in  the  event  of  a  futiire 

separation  of  husband  and  wife  is  yoid. 

The  trusts  of  a  separation  deed  are  determined  by  the  subsequent 

reconciliation  of  the  husband  and  wife. 

[The  law  upon  the  points  raised  in  this  case  is  now  so  well 
settled  that  it  seems  sufficient  to  give  a  concise  statement  of  the 
facts  with  extracts  from  the  judgments  delivered. — 0.  A.  S.] 

[By  a  deed  made  in  1817,  after  reciting  that  disputes  had 
existed  between  the  Marquess  of  Westmeath  and  Emily, 
Marchioness  of  Westmeath,  his  wife,  and  that  they  had  been  on 
the  point  of  separation,  it  was  witnessed,  that  in  consideration 
that  the  wife  had  consented  to  cohabit  with  the  husband,  he  had 
covenanted  with  William  Sheldon  (a  trustee)  to  convey  estates  to 
his  use,  &c.  for  ninety-nine  years,  &c.  The  trusts  of  this  term 
were,  that  in  case  the  wife  should  find  herself  compelled  by  a 
renewal  of  the  disputes,  to  cease  to  cohabit  with  her  husband,  or 
live  apart  from  him,  that  a  sufficient  annuity  for  her  separate 
maintenance  should  be  raised  out  of  the  rents,  or  by  sale  or 
mortgage  of  the  term  ;  and  in  that  event  the  husband  agreed  to 

t  Ruffles  V.  Alston  (1875)  L.  R.  19  Eq.  539,  44  L.  J.  Ch.  308,  32  L.  T.  236. 
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execute  articles  of  separation.     The  deed  contained  no  covenant    Wkstmbath 
by  the  trastee,  indemnifying  the  husband  against  the  debts  of    salisbubt. 
the  wife.     After  the  execution  of  this  deed,  the  husband  and  wife 
Gontinned  to  live  together. 

By  an  indenture  made  in  1818,  between  the  husband  and  wife  [  340  ] 
and  trustees,  after  reciting  that  the  husband,  at  the  desire  of  the 
wife,  had  agreed  to  live  separate  and  apart  from  her,  and  to 
allow  her  a  separate  maintenance,  the  husband  demised  the 
estate  to  trustees  for  a  term,  to  raise  provisions  for  the  wife  and 
an  infant  daughter ;  and  the  husband  covenanted  that  the  wife 
might  live  separate  and  apart  from  him,  and  free  from  his 
authority  and  control,  &c. 

This  deed  contained  no  indemnity  against  debts. 

The  parties  continued  to  live  in  the  same  house,  although  they 
slept  in  separate  rooms,  and  met  at  board,  and  appeared  in  the 
world  as  man  and  wife  until  June,  1819,  when  they  finally 
separated. 

In  1822,  the  trustees  in  the  deed  of  1818,  distrained  upon  the 
tenants  of  the  land  charged  with  the  annuity  to  the  wife.  Upon 
a  bill  filed  in  equity  and  appeal,  it  was  held,  that  the  deeds  were 
void ;  the  first,  as  providing  for  a  prospective  separation ;  and 
the  second,  because  there  was  a  reconciliation. 

Upon  this  appeal  to  the  House  of  Lords,  Lord  Eldon,  after        isso. 
stating  that  the  deed  of  1817  was   clearly  void,  proceeded  to      AprU2. 
deal  with  the  effect  of  the  deed  of  1818  :  ]  [  392  ] 

The  very  question  that  is  now  raised  with  respect  to  this  deed  [  395  ] 
of  May,  1818,  was  raised  between  a  person  of  the  name  of 
Hindley  and  Lord  Westmeath,  in  a  case  that  was  decided  in  the 
Court  of  King's  Bench  upon  this  very  deed  a  few  years  ago.  Mr. 
Hindley  brought  an  action  against  Lord  Westmeath ;  and  the 
question  was,  with  respect  to  the  effect  and  operation  of  this 
deed,  whether  it  relieved  Lord  Westmeath  from  his  liability  for 
the  debts  that  had  been  incurred  by  Lady  Westmeath.  The 
case  came  on  in  the  Court  of  King's  Bench,  and  was  referred  to 
arbitration.  It  was  referred  to  the  decision  of  Mr.  Alderson. 
Mr.  Alderson  looked  through  all  the  facts  of  the  case,  as  they 
vere  established  in  evidence  before  him  ;  and  the  conclusion  to 
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WE8TMBATH  whlch  he  came  from  that  evidence  was  this  ;  that  the  parties  had 
Salisbubt.  agreed,  at  the  time  when  they  executed  that  deed  of  separation, 
that  they  should  still  continue  to  live  together,  and  that  they  did 
[  *396  ]  afterwards,  in  pursuance  of  that  agreement,  *live  together  in  the 
manner  I  have  described.  The  evidence  from  which  that  con- 
clusion was  drawn  was,  I  think,  in  substance,  though  perhaps 
not  precisely  in  terms,  the  same  evidence  as  that  now  before  your 
Lordships ;  and  I  draw  the  same  conclusion  from  the  evidence 
now  before  your  Lordships,  that  at  the  time  when  that  deed  was 
executed  these  parties  agreed,  in  the  manner  I  have  stated,  that 
they  would  still  continue  to  live  together. 

The  validity  of  that  award  became  a  subject  of  discussion  in 
the  Court  of  King's  Bench.  The  Court  of  King's  Bench  con- 
sidered the  case  of  so  much  importance,  that  they  would  not 
decide  it  upon  motion ;  they  desired,  therefore,  that  the  facts 
should  be  turned  into  a  special  case,  and  the  facts  were  accord- 
ingly turned  into  a  special  case,  which  gave  time  for  more 
deliberation  upon  the  subject.  It  was  argued,  and  all  the 
authorities  were  considered  ;  and  the  Court  were  unanimously  of 
opinion,  that  that  reservation  at  the  time  of  the  execution  of  the 
deed,  and  that  agreement,  that  the  parties  should  continue  to  live 
together,  although,  in  point  of  fact,  they  did  not  occupy  the  same 
apartment,  and  cohabit  as  man  and  wife,  was  sufficient  to  impugn 
and  to  set  aside  the  validity  of  that  deed.  I  entirely  agree  in  the 
opinion  so  pronounced  by  the  judgment  of  the  Court  of  King's 
Bench  ;  and  I  believe  that  judgment  met  with  the  entire 
concurrence  of  the  profession.  I  think,  therefore,  as  far  as  my 
individual  opinion  is  concerned,  that  that  deed  of  May,  1818, 
cannot  be  sustained.     *     *     ♦ 

[Lord  Eldon  then  expressed  some  doubt  whether  it  would  be 
right  to  pronounce  a  final  opinion  upon  the  deed  of  May,  1818, 
since  certain  proceedings  were  pending  between  the  same  parties 
in  the  Ecclesiastical  Court  which  depended  upon  the  possible 
operation  of  that  deed  as  a  condonation  of  alleged  acts  of  adultery 
and  cruelty.] 

[  414  ]       Lord  Lyndhurst  : 

I  apprehend  that  no  question  at  all  can  be  made  respecting  the 
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deed  of  December,  1817,  that  it  is  utterly  void.    With  respect  to    westmbatr 

the  deed  of  May,  1818,  when  this  case  came  on  for  judgment    salisbuby. 

on  the  former  occasion,  I  am  afraid  I  did  go  further  than  my 

noble  and  learned  friend  is  disposed  now  to  do.     I  stated  in 

distinct  terms  my  opinion  with  respect  to  that  deed,  an  opinion 

from  which  I  &m  not  at  all  disposed  to  recede;  namely,  that 

that  deed  also  is  invalid.    I  referred  to  the  decision  of  the  Court 

of  King's  Bench  on  that  very  deed  in  the  case  of  Hindley  v. 

Westmeaihy  referred  to  in  the  printed  paper  to  which  my  noble 

and  learned  friend  alludes.    I  find  it  is  stated  that  the  decision 

of  the  Court  of  King's  Bench  in  that  case  ought  not  to  be  made 

use  of  against  Lady  Westmeath,  inasmuch  as  she  was  not  a  party 

to  that  case ;  bat  I  did  not  cite  the  case  of  Hindley  v.  Westmeath 

on  the  ground  that  Lady  Westmeath  had  any  privity  in  respect 

of  the  decision  of  that  case,  but  I  *cited  it  as  a  precedent      [  *-^i6  ] 

applying  to  the  present  case,  that  decision  being  pronounced 

upon  this  very  deed,  and  in  my  judgment  in  this  case  referred  to 

in  the  paper  on  your  Lordships'  table,  my  conclusion  corresponds 

with  the  conclusion  of  the  Court  from  the  evidence  in  the  case 

of  Hindley  v.  Westmeath.    I  am  of  opinion  that  the  result  of  the 

evidence  is  the  same  in  the  present  case  as  it  was  in  Hindley  v. 

Westmeaihy  and  that  that  case  is  an  authority  precisely  in  point. 

I  did  not  rely  solely  upon  the  decision  of  the  Court  of  King's 

Bench  in  that  case,  although  that  was  a  decision  pronounced  on 

great  consideration.    It  originated  in  an  award  made  by  Mr. 

Alderson,  now  a  learned  Judge,  who  stated  upon  the  face  of  the 

award  the  grounds  of  his  opinion.     The  Court  of  King's  Bench 

considered  the  question  of  so  much  importance,  that  upon  the 

motion  made  upon  that  occasion  they  refused  to  pronounce  any 

judgment,  but  they  directed  the  facts  to  be  turned  into  what  is 

called  a  special  case,  in  order  that  it  might  be  more  deliberately 

and  more  solemnly  argued  ;  and  upon  the  result  of  that  argument 

the  Court  had  no  doubt  whatever  with  respect  to  the  judgment 

which  they  ought  to  pronounce :  it  was  against  the  validity  of 

the  deed.     I  rely,  however,  not  on  the  decision  alone,  but  on  the 

grounds  assigned  by  the  learned  Judges  for  that  decision,  referring 

as  they  did  to  former  decisions. 

My  noble  and  leariied  friend  has  pursued  perhaps  a  more 
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Webtmeath  prudent  course  than  I  am  pursuing,  in  stating  that  he  would  not 
Sausbury.  sit  present  give  any  opinion  respecting  the  validity  or  invalidity  of 
the  deed,  unless  the  parties  at  the  Bar  would  agree  to  take  the 
judgment  of  the  House  in  the  present  stage  of  the  proceedings. 
[  *416  ]  I  have  on  a  former  occasion  ^expressed  the  opinion  I  entertained 
of  that  deed ;  I  think  I  am  bound  to  state  that  I  see  no  reason  to 
depart  from  that  opinion.  I  have  within  the  last  four-and-twenty 
hours  read  over  the  evidence  again,  and  have  re-considered  the 
subject,  and  that  further  consideration  has  confirmed  me  in  the 
opinion  I  had  formed  upon  it.  I  feel  desirous,  however,  that  the 
parties  should  come  to  a  termination  of  these  proceedings.  I 
think  that  the  judgment  of  this  House  ought  to  put  an  end  to 
this  unfortunate  suit,  which  has  caused  so  much  expense,  and 
has  been  protracted  so  many  years,  and  of  that  termination  I 
see  no  probability,  unless  the  parties  agree  to  the  proposition  of 
my  noble  and  learned  friend. 

The  Eabl  of  Eldon  : 
Are  the  agents  here  ? 

Mr.  Leake  B,nd  Mr.  MundeU  appeared  at  the  Bar. 

The  Eabl  of  Eldon  : 

What  we  are  now  doing  is  rather  for  the  purpose  of  considering 
whether  that  part  of  the  judgment  of  the  Lobd  Chancellob  of 
Ireland  which  proposes  to  give  in  some  shape  a  proceeding  at 
law  upon  the  question  of  the  validity  of  that  deed  should  stand, 
which  proceeding  would  be  attended  with  a  great  expense ;  or 
whether  we  should  say  at  once,  that  whatever  may  be  the  decision 
of  the  court  of  law  upon  that  point,  the  deed  is  either  valid  or 
invalid.  This  House  is  clearly  at  liberty  to  do  so,  whether  the 
parties  give  one  answer  or  the  other  answer.  Do  the  parties 
object  to  the  House  giving  its  opinion  now  upon  the  validity  of 
the  deed  ? 

Mr.  MundeU  : 
On  the  part  of  my  Lord  Westmeath,  my  Lords,  I  do  not. 
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Mr.  Leake :  Wbstmbath 

V, 

On   the  part  of  Lady  Westmeath,  my    Lords,  I  have   no    Salisbuby. 
authority  to  consent  to  any  thing. 

LoBD  Lyndhurst  :  [  417  ] 

I  feel  so  strongly  npon  this  question,  that  I  would  propose  to 
your  Lordships  to  pronounce  the  deed  of  1818  invalid  on  the 
arguments  which  we  have  already  heard.  That  seems  to  be  the 
main  point  which  now  remains  for  consideration,  the  deed  of 
1817  having  been  pronounced  invalid  by  the  Court  below ;  if  we 
pronounce  the  deed  of  1818  invalid,  we  can  then  draw  up  the 
minutes  for  the  purpose  of  setting  the  question  at  rest. 

The  Eabij  of  Eldon  : 

After  what  has  fallen  from  the  agents,  I  state,  without  the 
least  hesitation,  that  I  have  no  doubt  whatever  that  the  deed 
of  1818  is  invalid,  as  between  Lord  and  Lady  Westmeath.  I  am 
extremely  sorry  to  be  obliged  to  state  that  opinion,  but  it  is  an 
opinion  which  I  have  often  and  often  reconsidered,  and  I  cannot 
alter  it.  The  consequence  is,  that  the  judgment  of  the  House 
will  be,  that  this  deed  is  invalid  in  respect  of  the  rights  of  Lord 
and  Lady  Westmeath,  but  not  as  to  ^hose  which  any  other  person 
may  have  under  that  deed.  That  reservation  was  made  by  the 
Court  of  Chancery  in  Ireland  with  respect  to  the  former  deed. 
As  to  the  form  of  the  finding,  I  will  draw  it  up,  and  will  shew  it 
to  my  noble  and  learned  friend. 

"  August  81,  1881.  [  418  ] 

''  It  is  declared  that  the  deed  of  the  80th  of  May,  1818,  in,  &c. 
80  far  as  the  respondent  the  Marchioness  of  Westmeath,  or  her 
trostees  the  Marquess  of  Salisbury  and  H.  W.  Wood,  further 
seek  or  can  seek  any  benefit  under  it,  is  null  and  void  in  law ; 
and  with  this  declaration  it  is  ordered,  that  the  cause  be  remitted 
to  the  Court  of  Chancery  in  Ireland,  to  do  therein  as  shall  be 
just  and  consistent  with  this  declaration.'* 
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1831. 
Oct,  31. 


Further 
Appeals. 

1832. 

July  23. 

1833. 

June  17,  18. 

Aug,  27. 


Lord 

Bbouqham, 

L.C. 

Lord 
Lyndhurst. 

[505  ] 
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England. — Court  of  Chancery. 
NICOL  V.  VAUGHAN  and  Others. 

(5  Bligh  (N.  S.)  505—546 ;  8.  C.  2  Dow  &  Clark,  420.    Further  Appeals, 
1  CI.  &  Fin.  49—59,  495—526.) ;  8.  C.  6  BUgh  (N.  8.),  104. 

Under  a  decree  for  the  administration  of  assets,  N.,  a  creditor,  brought 
in  before  the  Master  a  claim  upon  a  bond  of  E.  K.  the  testatrix,  and 
M.  £.  her  sister,  for  12,000/.,  whereupon,  at  the  instance  of  the  parties 
in  the  suit,  it  was  directed  that  N.  should  be  examined  upon  interro- 
gatories, &c.  Upon  his  examination  he  deposed,  that  the  bond  was 
given  partly  for  money  lent  and  partly  for  services,  but  was  unable  to 
state  the  proportions.  It  appeared  also  that  he  had  received  monies  on 
account  of  £.  K.  and  M.  K.,  and  that  he  had  taken  memorandums  for 
some  of  his  payments,  but  had  no  vouchers  for  the  payments,  that  no 
accoimts  were  kept,  and  no  settlement  took  place  before  the  execution 
of  the  bond,  at  which  time  the  vouchers  were  destroyed.  The  Master, 
by  his  report,  certified  that  N.  was  the  confidential  friend  and  adviser  of 
Lady  £.  K.  for  many  years  before  her  death,  and  was  in  the  habit  of 
.  raising  money  for  her  use  by  procuring  loans  from  C.  &  Co.,  who  were 
her  bankers,  and  joining  with  E.  K.,  and  her  sister  M.  K.,  in  securities 
to  C.  &  Co. :  that  in  1813  2,000?.  was  borrowed  of  C.  &  Co.  by  E.  K., 
and  that  N.  joined  in  a  bond  to  secure  the  repayment :  that,  on  the  15th 
day  of  July,  1815,  E.  K.  and  M.  K.,  by  the  agency  of  N.,  borrowed 
10,000/.  of  C.  &  Co.,  the  repayment  of  which  was  secured  by  the  joint 
bond  of  N.,  as  surety,  with  E.  K.  and  M.  K.  :  that  the  bond  for  12,000/. 
was  executed  on  the  same  day :  that  the  solicitors  of  E.  K.  and  M.  K. 
were  not  consulted,  nor  any  professional  person  present,  when  the  bond 
was  executed :  and  that  it  had  been  submitted  to  him,  under  these 
circumstances,  and  from  the  evidence  of  letters  produced,  that  the  bond 
for  12,000/.  was  an  indemnity  or  counter-security. 

(Li  one  of  these  letters  from  N.  to  E.  K.,  dated  the  28th  of  January, 
1815,  he  says,  "  I  have  not  seen  Mr.  Coutts  for  several  months,  having 
studiously  avoided  him,  because  I  had  not  followed  his  advice  in  taking 
a  counter-security,"  &c.) 

The  Master  also  foimd  and  certified,  that  E.  K.,  by  her  will,  bequeathed 
to  N.  a  sum  of  2,000/.  for  his  services,  and  upon  consideration  of  the 
examination,  the  letters,  &c.,  ho  certified  his  opinion  that  the  bond  was 
not  a  bond  of  indemnity,  but  a  volimtary  bond  given  to  N.  as  a  bounty 
by  E.  K.  and  M.  K.,  without  any  consideration  having  been  paid  or  given 
for  the  same.  The  plaintiffs  in  the  cause  excepted  to  this  report,  on  the 
ground  that  it  ought  to  have  certified  that  the  bond  was  given  as  an 
indemnity.  N.  also  excepted  to  it,  upon  the  ground  that  it  ought  to 
have  certified  that  the  bond  was  given,  partly  for  services,  and  partly 
for  money  lent. 

N.  died  in  1828,  leaying  the  appellant  his  pei-sonal  representative. 

The  cause  was  heard  in  1829,  before  the  Master  of  the  Bolls  upon  the 
exceptions,  &c.,  when  issues  were  directed,  1.  Whether  the  bond,  or  as 
to  any  and  what  part  thereof,  was  for  services  performed  by  N.,  &c.,  or 
as  to  any  and  what  part  for  money  lent,  &c.  2.  Whether  it  was  executed 
as  a  bond  of  indemnity  to  N. ,  in  respect  of  the  bond  of  10,000/.  to  C.  &  Co., 
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in  ^liich.  N.  was  a  co-obligor,  or  in  respect  of  any  other  engagement  into        Niool 
^bich  N.  had  entered  as  a  security  for  E.  K.  and  M.  K.    3.  Whether  it  r, 

was  intended  as  a  gift,  &c.  .Vauohait, 

Upon  appeal  against  the  order  directing  these  issues :  Held  (reversing 

the  order),  tiiat  issues  ought  not  to  have  been  directed,  but  that  the 

Court  below  ought  to  have  decided  upon  the  evidence  in  the  cause, 

whether  it  was  a  bond  of  indemnity,  or  for  consideration,  or  gratuitous, 

or  otherwise. 

The  Master  of  the  Bolls  having  afterwards  held  that  the  bond  was 
partly  for  indemnity  and  partly  voluntary,  upon  appeal  it  was  held 
that  the  burthen  of  proving  the  bond  to  be  partly  for  indemnity  lay  on 
the  party  impeaching  the  bond,  and  that  the  circumstances  attending 
the  transaction  did  not  shift  the  burthen  of  proof. 

[The  facts  of  this  case  sufficiently  appear  from  the  head-note 
and  the  following  judgments :] 

Mr.  Tinney  and  Mr.  Wigram,  for  the  appellant,  William        [538] 
!Nicol,  administrator  of  George  Nicol. 

Mr.  Peniberton  and  Mr.  Hope,  for  the  respondent   [who 
impeached  the  bond]. 

The  Lobd  Chancellor  : 

In  this  case  the  main  question,  and  indeed  the  only  question, 
is  with  respect  to  the  origin  and  constitution  of  this  bond  for  the 
security  of  12,000Z.  executed  by  Ladies  Essex  and  Mary  Ker,  in 
favour  of  Mr.  George  Nicol,  a  friend  of  themselves  and  their 
family,  and  to  whom  it  appears  they  were  in  various  respects 
under  obligations  for  acts  of  kindness,  and  among  others,  the 
obtaining  loans  of  money  for  them,  and  interposing  his  security, 
as  he  considered  at  the  time,  at  his  imminent  risk,  besides  other 
kind  offices  of  a  less  important  nature,  having  been  a  friend  of 
their  brother  and  themselves  for  many  years.  These  ladies 
having  executed  this  bond  in  his  favour  to  the  amount  of  12,0002., 
a  question  has  arisen  in  a  suit  in  the  Court  of  Chancery,  before 
the  Master  of  the  Bolls,  which  led  to  a  reference  to  the  Master 
among  other  things  to  enquire  into  the  consideration  and  all  the 
circumstances  under  which  this  bond  was  executed ;  and  the 
Master  having  taken  the  examination  of  Mr.  Nicol  on  interro- 
gatories under  this  order,  and  having  had  the  benefit  of  investi- 
gating all  the  facts  brought  before  him  by  the  parties  on  both 
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NiooL  sides  to  explain  *the  transaction,  on  the  21st  of  November,  1828, 
.VAUQHAN.  made  his  report,  finding,  that  **  Lady  Essex  Ker,  by  her  will, 
[  *6S9  ]  bearing  date  the  7th  of  September,  1819,  gave  and  bequeathed 
to  the  said  George  Nicol  the  sum  of  2,000Z.  in  the  following  words 
(that  is  to  say),  *  To  my  friend,  George  Nicol,  for  his  services, 
I  leave  2,0002. ; '  and  upon  consideration  of  the  said  examination, 
the  said  letters,  and  the  several  circumstances  in  the  said  report 
stated,  the  Master  certified  that  he  was  of  opinion  that  the  said 
bond,  dated  the  15th  day  of  July,  1815,  for  securing  the  said 
sum  of  12,0002.  and  interest,  under  the  hands  and  seals  of  the 
said  Lady  Essex  Ker  and  Lady  Mary  Ker,  was  not  a  bond  of 
indemnity,  but  was  a  voluntary  bond,  given  to  the  said  George 
Nicol  as  a  bounty  by  the  said  Lady  Essex  Ker  and  Lady  Mary 
Ker,  without  any  consideration  having  been  paid  or  given  by  the 
said  George  Nicol  for  the  same." 

The  Master  disposes  of  two  questions  :  he  first  enquires  whether 
the  bond  was  gratuitous  or  voluntary,  and  he  finds  it  was 
voluntary ;  secondly,  whether  the  bond  was  an  indemnity  against 
another  bond  bearing  the  same  date,  and  for  a  sum  of  10,0002. 
given  by  Lady  Essex  and  Lady  Mary  Ker  to  the  late  Mr.  Coutts, 
for  money  advanced ;  whether  it  was  a  bond  of  indemnity  or  a 
bond  for  so  much  money — and  the  Master  found  that  it  was  a 
voluntary  bond,  a  bond  without  consideration.  An  exception 
was  taken  by  the  one  party  to  the  first  of  these  findings,  viz.  that 
which  found  it  was  altogether  a  voluntary  bond :  that  exception 
was  taken  by  the  present  appellant,  representing  the  late  Mr. 
[  •540  ]  Nicol,  who  contended  that  it  was  *partly  voluntary  and  partly 
for  consideration.  An  objection  was  also  taken  by  the  other 
party,  the  respondents,  to  the  other  finding,  that  it  was  not  a 
bond  of  indemnity,  for  reasons  on  which  I  shall  say  a  single 
word. 

The  Master  of  the  Bolls,  before  whom  these  exceptions 
came  to  be  argued,  without  entering  into  the  enquiry,  directed 
three  issues  to  be  tried  by  a  jury.  First,  whether  it  was  for 
services  and  loans?  Secondly,  whether  it  was  a  bond  of  in- 
demnity? And  thirdly,  whether  it  was  in  the  whole  gratuitous, 
or  to  what  extent  it  was  gratuitous  ?  Now,  if  it  was  not  a  bond 
of  indemnity,  whether  it  was  gratuitous  or  voluntary,  really  is 
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perfectly  immaterial  when  there  is  no  deficiency  of  assets ;  but  Niool 
even  if  there  were  any  deficiency  of  assets  it  would  be  equally  vaughan. 
immaterial,  except  in  this  respect,  that  the  gratuitous  part  might 
not  be  taken  in  preference  to  the  claims  of  creditors  for  a  valuable 
consideration  :  but  as  there  is  no  question  upon  that  point,  and 
the  parties  are  perfectly  satisfied  of  the  sufficiency  of  assets,  they 
have  waived  that  exception  altogether,  or  state  that  they  are 
willing  to  waive  it,  and  therefore  the  only  question  is  upon  the 
general  finding  of  the  Master,  (which  has  been,  I  will  not  say 
over-ruled  by  his  Honour,  but  not  confirmed  by  his  Honour,)  that 
it  was  not  a  bond  of  indemnity ;  his  Honour  having  ordered  that 
question  to  be  tried  by  a  jury. 

On  the  close  of  Mr.  Tinney'a  very  able  argument,  I  had  a  very 
strong  opinion  upon  this  subject,  in  which  my  noble  and  learned 
friend,  t   the   favour  of  whose  assistance  we  have,  concurred, 
*which  was  so  strong  that  we  felt  it  was  not  necessary  to  call      [  *54i  ] 
upon  Mr.  Wigram  to  support  his  learned  leader,  and  that  opiaion 
is  not  at  all  shaken  by  our  having  heard  all  which  has  been 
urged  by  the  learned  and  eloquent  counsel  for  the  respondents  ; 
and  that  opinion  is,  that  a  Court  is  not,  upon  a  mere  suggestion, 
— upon   somebody  getting  up  in   Court  and  saying,   "Oh,   I 
conceive  this  is  a  bond  of  indemnity," — therefore  to  presume  it 
to  be  so ;  that  a  Court  ought  not,  because  a  suspicion  attaches 
to  the  bond  of  its  being  not  what  it  purports  to  be, — because  it 
was  executed  on  the  same  day  with  another  bond  to  Messrs. 
Coutts, — therefore,  on  those  suggestions,  surmises,  and  suspicions, 
to  send  an  issue  to  be  tried  which  assumes  that  the  whole  ques- 
tion is  to  be  gone  into'  respecting  an  instrument  bearing  upon 
its  otm  face,  and  being,  for  any  thing  which  appears,  not  in  the 
smallest  degree  a  bond  of  indemnity,  but  a  bond  for  another 
consideration,  viz.  love  or  affection,  or  services  performed  on 
behalf  of  this  lady,  or  in  part  borrowed  money,  as  the  case  may 
be :  precisely  the  same  suspicion  would  remain,  the  same  surmise 
might  be  entertained,  and  the  same  suggestions  might  be  made 
if  the  half  of  it  were  for  borrowed  money,  and  the  other  half 
gratuitous,  as  are  now  entertained  on  the  ground  of  the  admission 
imported  into  the  cause  of  its  being  altogether  voluntary,  according 

t  Lord  Lyndhurst. 


64  1831.    H.  L.    5  BLIGH  (N.  S.)  541—543.  [b.e. 


NiooL       to  the  Master's  finding.    I  feel  the  more  strongly,  in  the  present 

mm 

Vauouan.  case,  that  this  ought  not  to  be  sent  to  be  tried  by  a  jury, 
more  especially  because  there  is  no  reason  to  believe  that  there 
can  be  any  examination  or  cross-examination,  inasmuch  as  there 
is  not  any  parol  evidence  forthcoming,  none  of  the  witnesses  to 
[  •542  ]  the  transaction  *being  living.  But,  it  is  also  to  be  noted,  that 
the  proof  lies  upon  the  respondents,  upon  the  party  impeaching 
the  instrument,  which  appears  to  have  nothing  upon  the  face  of 
it  sufficient  to  call  upon  any  Court  to  doubt  its  nature  to  bind 
the  parties.  It  appears,  upon  the  face  of  it,  to  be  what  it 
purports,  namely,  a  money  bond,  whatever  the  consideration; 
but  the  seal  takes  away  all  necessity,  in  the  present  state  of  the 
cause,  for  enquiries  whether  there  was  a  consideration  or  not ; 
you  are  not,  merely  on  a  suggestion  of  its  supposed  connection 
with  another  transaction,  to  consider  it  part  of  that  other  trans- 
action, in  order  to  invalidate  that  instrument  at  law.  If  that 
could  be  done  in  the  present  instance,  one  hardly  knows  where 
it  might  stop  ;  there  is  hardly  a  bond  which  has  been  executed 
which  might  not,  on  some  such  suggestion  as  this,  be  made  the 
subject  of  the  trial  of  an  issue. 

No  doubt,  it  was  executed  on  the  same  day  with  another  bond : 
but  then  it  is  for  a  different  sum ;  and  I  cannot  quite  agree  in 
the  argument,  that  there  is  a  double  coincidence,  that  you  are 
to  divide  this  into  two  parts,  10,000Z.  and  2,000Z. ;  to  refer  the 
10,000Z.  to  the  consideration  of  indemnity, — that  happening  to 
be  the  amount  of  the  money  bond  to  Messrs.  Goutts, — and  to 
consider  the  2,000Z.  as  a  consideration  for  services  rendered, 
or  for  the  offices  of  friendship,  because  the  will  happens  to 
mention  2,000Z.  I  should  think  just  the  other  conclusion  might 
be  drawn,  if  the  lady  gives  a  bond  for  2,000Z.,  and  afterwards, 
without  any  reference  to  that,  makes  a  bequest  in  her  will  to  the 
amount  of  2,000Z.  I  should  assume,  priind  facie,  that,  saying 
[  *543  ]  nothing  ^about  the  bond  in  the  will,  and  making  no  reference  to 
the  existence  or  object  of  the  will  in  the  bond,  she  meant  to  let 
them  both  stand  together,  and  indicated  an  intention  of  giving 
the  2,000Z.  in  the  will  ultra  the  2,000Z.  which  had  been  already 
secured  in  the  bond;  otherwise  where  would  this  end?  It 
cannot  be  said,  as  to  every  person  who  gives  a  bond  for  2,000i., 
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and  immediately  goes  away  and  makes  a  beqaest  of  2,0002.,  that       Nicoi. 

the  one  is  to  be  taken  for  the  other.    It  cannot  be  supposed,     vauqeak. 

when  there  is  a  bond  for  a  certain  sum,  and  a  bequest  of  the 

same  sum  by  the  same  testator  to  the  same  legatee,  that  therefore 

the  two  are  the  same  thing,  and  that,  without  any  reference  of 

the  one  to  the  other,  by  which  it  can  be  shewn  that  the  one  was 

intended  as  a  substitution  for  the  other.   •  It  appears  to  me,  that 

the  opposite  ^conclusion  is  to  be  drawn  from  that:   all  which 

remains  is  the  identity  of  the  date ;  and  surely  that  is  too  slender 

and  too  feeble  a  circumstance  on  which  to  proceed  in  ripping  up 

the  whole  of  this  instrument. 

Upon  the  whole,  I  have  no  hesitation  whatever  in  recommending 
to  your  Lordships  that  this  decree  should  be  reversed,  so  far  as  I 
have  stated.  We  have  some  little  doubts,  both  my  noble  and 
learned  friend  and  myself,  whether  we  ought  to  enter  here  into 
the  matters  for  consideration  which  are  presented  by  this  case ; 
perhaps  it  may  be  as  well  to  send  it  back  to  his  Honour,  to  enter 
into  the  considerations  arising  from  these  letters  ;  and  a  number 
of  very  important  considerations  do  arise  upon  the  letters,  if 
parties  see  fit  to  go  into  them. 

3/r.  Tinney: 

The  decree  on  further  directions  contains  no  directions  for 
payment ;  the  whole  matter,  *therefore,  will  be  presented  to  the       [  *h\A^  ] 
Court  below,   if  your  Lordships   should  simply  permit  us  to 
withdraw    our    exceptions,    and    should    overrule    the    other 
exceptions,  t 

The  Lord  Chancellor  : 

My  opinion  is,  that  the  question  was  open  for  the  consideration 
of  the  Court  below ;  and  I  wish  to  leave  it  open  for  the  con-^ 
sideration  of  the  Court  below^  which  I  think  it  would  not  be  if 
we  overruled  the  exception.  That  would  be  in  effect  confirming 
the  Master's  report. 

Lord  Lyndhurst  : 
That  would  lead  to  consequences   to  which  I  am  not    at 

t  The  Qzceptions  are  stated  in  the  head-note. 
B.R. — VOL.  XXXV.  5 


66  1831.     H.  L.     5  BLIGH  (N.  S.)  644—545.         [b.r. 

NicoL       present,  at  least,  prepared  to  accede.    The  case  is  not  ripe  for 
Vauqhax.     t^fi^t  result. 

The  Lord  Chancellor  : 

We  wish  to  keep  open  the  question  of  indemnity  or  no  indemnity 
for  the  Court  below.  We  cannot  do  otherwise,  for  that  question 
has  never  been  decided.  If  we  overrule  the  exception,  we  confirm 
the  Master's  report  and  conclude  the  question ;  whereas  we 
mean  to  keep  open  the  question  of  the  circumstances  under 
which  this  bond  was  obtained,  or  the  question  whether  he  acted 
as  the  agent,  though  I  do  not  see  much  in  that,  but  to  keep  open 
the  real  question,  and  let  the  Master  of  the  Bolls  deal  with 
that  himself,  instead  of  sending  it  to  an  issue.  You  cannot  call 
upon  us  to  do  more  than  your  petition  of  appeal  prays  for, 
namely,  to  reverse  the  judgment ;  we  could  not  go  further  than 
that  without  consent.  The  Court  below  have  not  decided  that 
question,  which  they  must  do,  in  the  first  instance. 

Lord  Ltndhurst  : 

It  will,  I  think,  be  better,  upon  the  whole,  that  the  case  should 
[  ^545  ]  go  back.  I  agree  ^entirely  with  my  noble  and  learned  friend  in 
the  view  which  he  has  presented  of  this  case.  It  appears  to  me 
that  the  Master  of  the  Bolls  ought  not  to  have  directed  issues 
in  this  case.  The  whole  question,  in  point  of  evidence,  was 
before  him,  and  he  was  fully  in  as  good  a  situation  to  draw  a 
conclusion  as  a  jury  could  be  ;  and  I  thiak,  therefore,  upon  that 
ground,  the  issues  ought  not  to  have  been  directed.  With  respect 
to  the  other  point,  namely,  as  to  whether  or  not  we  are  to  consider 
this  as  a  bond  of  indemnity,  as  that  is  to  go  back  for  the 
consideration  of  the  Court  below,  it  may  be  as  well  not  to  enter 
very  fully  into  it.  The  bond,  on  the  face  of  it,  is  a  simple  and 
ordinary  bond ;  there  is  nothiag  on  the  face  of  it  importing  that 
it  is  a  bond  of  indemnity.  It  appears  to  me  that  the  whole 
argument  of  the  case  is  on  the  other  side,  the  onus  bearing  upon 
them  to  shew  that  it  was  a  bond  of  indemnity  consists  of  suspicion 
and  conjecture,  and  there  does  not  appear  to  me  sufficient,  in 
point  of  evidence,  to  warrant  our  coming  to  the  conclusion  that 
this  instrument,  on  the  face  of  it,  was  intended  as  a  bond  of 
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indemniiy ;  that  question,  however,  according  to  what  my  noble        Niool 

and  learned  friend  has  stated,  will  go  back  for  the  consideration     vauohan. 

of  the  Masteb  of  the  Bolls.    If  the  Master  of  the  Bolls 

should  entertain  an  opinion  di£ferent  from  that  which  we  have 

intimated^  of  course  he  will  act  upon  his  own  opiQion,  and  we 

shall  have  an  opportunity,  if  the  case  is  again  brought  here,  of 

revising  it.     At  present  all  we  propose  doing  is,  to  overrule  the 

order  directing  those   issues,  the  opinion  of  your  Lordships' 

House  being,  that  the  Masteb  of  the  Bolls  ought  not  to  have 

directed  *the  issues,  but  that  he  ought  himself  to  have  decided       [  *^^^  ] 

the  question. 


1831. 


Ordered  and  adjudged,  that  so  much  of  the  order  complained 
of  as  directs  the  trial  of  certain  issues  be  reversed,  and  that  the  Oct.  u. 
appellant  be  allowed  to  withdraw  his  exceptions  to  the  Master's 
report,  on  payment  of  costs  ;  and  it  is  further  ordered,  that  the 
cause  be  remitted  to  the  Court  of  Chancery,  to  do  therein  as 
shall  be  consistent  with  this. 

[The  Mastkb  of  the  Bolls,  upon  consideration  of  the  ques- 
tions raised  by  the  issues,  and  of  the  evidence  in  the  cause, 
came  to  the  conclusion  that  the  bond  in  question  was  a  bond 
of  indemnity  to  the  extent  of  10,0002.,  and  that  to  the  extent  of 
2,00OZ.  it  was  a  voluntary  bond,  and  judgment  was  delivered 
accordingly. 

Against  this  decree  William  Nicol,  as  administrator  of  George 
Nicol,  appealed.  The  j  udgment  delivered  by  the  Lord  Chancellor 
upon  that  appeal  is  reported  in  1  Clark  &  Finnelly,  pp.  49  and  59, 
as  follows :] 

The  Lord  Chancellor  :  1832. 

My  Lords,  this  case  is  an  appeal  from  the  judgment  of  the        ' 

Master  op  the  Bolls,  arising  out  of  a  former  appeal,  in  which  '■  ^  ^jn^  ^^^' 
your  Lordships  were  pleased  to  reverse  the  order  of  his  Honour, 
directing  certain  issues  to  be  tried,  and  to  remit  the  case  back  to 
hifi  Honour,  to  consider  the  question  upon  the  evidence  as  it 
then  stood  before  him.  The  matter  for  the  decision  of  your 
Lordships  now  is  that  which  was  not  then  disposed  of,  but  sent 
back  to  his  Honour  for  his  consideration,  namely,  whether  or  not, 

5—2 
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KicoL       upon  the  evidence  before  him,  this  bond  given  by  the  Ladies  Ker 
•vaughan.    to  the  late  Mr.  Nicol,  was  to  be  considered  as  *a  bond  of  indemnity 

[  •BO  ]  to  the  extent  of  10,000i.,  and  as  a  voluntary  bond,  either  voluntary 
or  for  services  performed,  to  the  extent  of  the  remaining  2,000i, 
or  whether  it  was  not  a  simple  bond  to  the  extent  oi  12,0002, 
given  by  those  ladies,  as  the  obligors  of  the  bond,  to  Mr.  George 
Nicol,  as  the  obligee.  His  Honour,  upon  the  question  and  upon 
consideration  of  the  evidence  then  in  the  cause,  has  come  to  the 
conclusion,  that  it^was  a  bond  of  indemnity  to  the  extent  of  10,000Z., 
and  to  the  extent  of  2,000{.  it  was  a  voluntary  bond,  given  to 
Mr.  Nicol  by  these  ladies:  and  the  opinion  which  I  certainly 
have  formed,  and  which  my  noble  and  learned  friend,  t  whose 
assistance  we  had  on  the  former  occasion  when  this  was  argued, 
also  formed,  is,  that  this  bond  is  not  to  be  considered  as  a  bond 
of  indemnity  for  any  part  of  the  amount  at  all.  That  opinion 
has  not  been  shaken  by  the  further  consideration  of  the  question, 
or  by  the  learned  and  able  arguments  which  were  adduced  at  the 
Bar  on  the  part  of  the  respondents. 

My  Lords,  this  bond,  upon  the  face  of  it,  is  a  money  bond  for 
12,000Z.  and  interest;  on  the  face  of  it,  it  is  clear  and  plain, 
and  therefore  the  proof  lies  on  the  respondents  in  this  case,  and 
it  is  for  them  to  satisfy  your  Lordships  that  it  was  not  what  it 
purports  to  be.  There  being  no  one  word  of  indemnity,  nothing 
pointing  towards  indemnity,  nothing  connected  with  indemnity, 
appearing  on  the  face  of  the  instrument,  it  was  for  them  to 
shew,  by  suflBcient  evidence  travelling  out  of  the  instrument, 
that  the  purpose  for  which  it  appears  to  have  been  granl^ed  was 
not  the  real  purpose,  and  that  it  was  intended  only  to  the  extent, 
at  least,  of  10,000Z.  of  the  12,0002.  to  cover  Mr.  Nicol's  liability, 

[  'SI  ]  which  he  had  incurred  in  the  transaction  with  Messrs.  *Coutts, 
and  to  which  iiiose  ladies,  the  obligors  in  the  bond,  were  parties. 
Now  the  evidence  which  was  adduced  before  his  Honour,  and  the 
only  evidence  before  your  Lordships  when  we  came  to  consider 
it,  altogether  exclusive  of  Mr.  Nicol's  own  examination,  is,  in 
fact,  the  date  of  the  bond  being  identical  with  the  date  of 
another  bond  executed  by  those  ladies,  to  Mr,  Coutts,  and  in 
which  Mr.  Nicol  joined  them,  and  became  also  their  surety  to 

t  Lord  Lyndhurst. 
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Mr.  Coatts,  and  which  was  for  10,000Z.,  executed  on  the  same        Nicol 
day  with   the   bond  in  question.      This  of    itself,   this  mere     vauohas. 
coincidence  of  date,  is  clearly  insufficient;  and  as  to  the  sum 
being  the  same,  I  still  hesitate,  and  more  hesitate  now  than  I 
did  before,  in  saying  that  the  two  instruments  were  fOr  the  same 
gam.     The  one  is  for  12,000Z.  and  the  other  for  10,0002. ;  and 
you  only  can  make  it  out  that  they  are  for  the  same  sum  by 
deducting  the  2,000/.,  and  saying  that  lO.OOOZ.  of  the  12,000Z. 
is  to  be  taken  as  the  same  sum  as  that  in  the  bond  which 
Mr.  Nicol  joined  in  with  the  ladies  to  Mr.  Coutts,  and  to  that 
extent,  therefore,  the  sums  are  identical,  and  the  one  is  intended 
as  an  indemnity  against  the  liability  incurred  by  Mr.  Nicol  to 
Mr.  Coutts  by  the  other.     But  it  is  to  be  considered  that  the 
giving  of  a  bond  for  10,000i.  is  not  an  indemnity  to  a  party  who 
joins  with  you  in  a  bond  for  that  amount  to  another,  because 
there  are  costs,  (there  is  nothing  for  that  in  this  bond),  there  are 
the  costs  which  you  may  incur  in  consequence  of  that  transaction, 
and  against  that  the  10,000Z.  bond  does  riot  give  security.    Why, 
then,  the  argument  in  answer  to  that,  the  pressure  of  that  being 
felt  on  the  part  of  the  respondents,  is  this,  *'  true  the  10,0002., 
for  that  reason,  is  not  sufficient  for  the  costs,  which  are  to  be 
taken  into  the  account,  but  then  the  2,000L  over  the  10,0002. 
was  added  for  the  express  *purpose  of  covering  the  costs."     Not       [  •52  ] 
to  say  that  this  is  most  gratuitous,  that  it  is  an  assumption 
made  to  suit  the  purpose  of  the  argument,  it  is  negatived  both 
by  the  finding  of  the  learned  Judge  in  the  Court  below,  in  the 
decree  appealed  from,  and  by  the  argument  of    the  parties 
themselves  (the  respondents).     It  is  negatived  by  the  finding  in 
the  decree ;  for  that  says  that  the  bond  was  intended,  to  the 
extent  of  10,0002.,  as  a  counter-security  for  the  engagement  into 
which  he  had  entered  as  surety  for  Lady  Essex  and  Lady  Mary 
Ear  in   the   bond  for   10,0002.,   executed   by  those   ladies   to 
Mr.  Coutts,  bearing  date  the  15th  day  of  July,  1815  ;  and  as  to 
the  2,0002.,  that  was  intended  as  a  voluntary  gift,  as  a  remunera- 
tion for  his  services.     Now  there  is  not  in  that  decree  a  word 
about  the  2,0002.  being  to  cover  costs,  but  it  expressly  declares 
that  the  10,0002.  was  indemnity,  and  the  2,0002.  was  a  voluntary 
gift  for  services  by  him  performed.     It  is  equally  negatived  by 
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KicoL  the  argument  of  the  respondents  themselves,  who,  so  far  from 
Vaughan.  taking  that  view  which  I  am  now  referring  to,  of  the  2,0002. 
being  added  to  cover  costs,  contended,  in  their  original  case,  that 
Lady  Essex  Eer,  in  August,  1819,  made  and  published  her  will, 
and  intending  to  confirm  the  gift  of  2,000{.  secured  by  the  bond 
for  12,000L,  she  gave  a  legacy  of  2,000Z.  to  Mr.  Nicol.  So  far 
from  then  saying,  as  they  now  contend,  that  the  2,000L  was 
added  to  the  10,000Z.  to  cover  the  costs  and  to  make  the  whole 
an  indemnity,  they  there,  in  precise  accordance  with  the  declara- 
tion in  the  decree  appealed  from,  contend  that  the  10,000Z.  was 
indemnity,  and  the  2,000Z.  was  gift.  Now,  my  Lords,  when  this 
question  arose,  it  being  quite  clear  that  the  proof  was  upon  the 
respondents,  an   application  was  made  for  leave  to  examine 

■ 

[  'fiS  ]  Mr.  George  Nicol  himself,  and  he  was  examined,  *upon  inter- 
rogatories presented  by  the  respondents.  It  was  also  stated  in 
the  order,  that  it  was  by  consent  of  parties  that  Mr.  Nicol  was 
to  be  entitled  to  frame  interrogatories  for  his  own  examination ; 
he  was  however  examined  on  this  subject  on  the  part  of  the 
respondents,  and  they  appear  to  have  moved  in  that  examina- 
tion ;  but  whether  they  did  or  not  is  immaterial  for  my  purpose ; 
they  certainly  professed,  and  professed  in  the  course  of  the 
argument  here,  that  they  were  desirous  of  examining  him  them- 
selves, in  order  to  sift  the  matter  to  the  bottom.  Well,  then, 
can  they,  after  having  elected  to  examine  him  themselves — can 
they,  when  his  examination  is  taken,  turn  round  and  call  upon 
your  Lordships,  as  they  appear  to  have  called  upon  the  learned 
Judge  in  the  Court  below,  to  throw  that  examination  of  Mr.  Nicol 
entirely  out  of  the  cause,  and  to  decide  as  if  he  never  had  been 
examined,  and  therefore  in  their  favour ;  though  if  he  never  had 
been  examined  the  matter  would  have  stood  as  it  did,  for  the 
correspondence  proves  nothing  one  way  or  the  other.  If  the 
examination  had  not  been  taken,  the  cause  must  have  been 
decided  against  the  respondents,  that  the  bond  was  in  no  degree 
an  indemnity.  Can  they  now  call  upon  your  Lordships  to 
dismiss  Mr.  Nicol's  examination  altogether,  and  to  decide,  either 
as  if  it  were  not  in  the  cause,  and  therefore  to  decide  for  them ; 
or  to  decide  as  if,  being  in  the  cause,  the  result  of  the  examina- 
tion had  proved  favourable  to  them.     He  completely  negatives 


VOL.  XXXV.]      1882.    H.  L.     1  CL.  &  FIN.  58—55.  71 


indemnity  from  the  beginning  to  the  end  of  his  long  examina-        Niool 

tion;   he  denies  that  there  was  any  such  view  taken  of  the     vauohak. 

matter ;  he  states  that  the  ladies  knew  perfectly  well  the  whole 

transaction  in  which  they  were  engaged ;  he  states  that  the  bond 

was  given,  not  as  a  counter-security,  in  no  respect  as  a  counter- 

secarity,  but  was  given  partly  from  kindness  *and  partly  from        [  •s*  ] 

gratitude  towards  him,  and  in  part,  though  apparently  in  a  small 

part,  in  respect  of  an  account  of  monies  advanced  by  him  to 

them,  and  which  they  owed  him  at  the  time  they  executed  that 

bond  to  him  for  the  sum  of  12,0002.     I  take  it  therefore  in  this 

ease,  which  really  admits  of  no  doubt,  that  we  must  consider 

this  bond  as  a  simple  money  bond,  the  proof  being  thrown  upon 

those  who  impeach  it,  and  who  are  to  prove  it  indemnity,  that  we 

must  take  it  that  they  have  failed  in  that  proof,  and  that  the  case 

remains  as  it  did  before  this  gentleman,  Mr.  Nicol,  was  examined. 

There  is  nothing  whatever  that  differs  this  from  the  ordinary  case 

of  a  12,0002.  bond.   It  is  not  contended,  as  I  apprehend,  that  there 

was  any  fraud  on  the  part  of  Mr.  Nicol.   In  truth  it  is  impossible 

to  ascribe  fraud  to  that  gentleman  in  this  transaction.   There  was 

no  concealment.   It  is  true  that  he  made  no  use  of  the  bond  during 

the  lifetime  of  those  ladies ;  and  from  obvious  motives  of  delicacy, 

and  from  an  understanding  between  them,  it  is  quite  clear  that  he 

was  not  likely  to  have  done  so.    After  the  death  of  the  survivor. 

Lady  Essex  Ker,  however,  he  very  soon  after  uses  the  bond,  by 

depositing  it  with  Mr.  Goutts ;  that  gentleman  being  the  person 

who,  if  there  had  been  any  fraud  in  the  transaction,  was  most 

likely  to  be  cognizant  of   that  fraud.     He  did  not  wait  till 

Mr.  Coutts,  who  was  a  very  old  man,   died,  but   during  the 

lifetime  of  Mr.  Coutts  he  used  the  bond,  by  depositing  it  with 

him ;  and  what  I  am  about  to  observe  also  is  most  material ;  he 

obtained,  upon  the  deposit  of  that  bond,  from  Mr.  Coutts,  who 

most  have  known  all  the  transaction,  he  obtained,  not  2,0002., 

but  he  obtained  an  advance  of  8,000Z.    With  respect  to  fraud, 

the  observation  stares  one  in  the  face,  and  indeed  the  only 

suspicious  part  of  the  transaction,  except  one  that  I  am  *about       [  *55  ] 

presently  to  allude  to ;  the  only  circumstance  that  can  raise  any 

suspicion  of  its  being  indemnity  is  the  identity  of  the  dates  of 

the  two  bonds ;  and  the  easiest  thing  in  the  world,  on  Mr.  Nicol's 
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XicoL  part,  voald  havis  been  to  have,  avoided  the  possibility  of  any 
Vaughan.  inference  being  drawn  from  that  fact  by  avoiding  the  fact  itself, 
and  having  the  one  bond  executed  upon  a  day  somewhat  di8tant[ 
from  the  other.  Instead  of  that  he  has  them  both  executed  on 
the  same  day,  and  for  a  reason  which  he  explains  in  his  examina- 
tion, that  the  ladies  with  great  difficulty  could  be  got  to  attend 
to  business,  and  particularly  business  of  that  description,  law 
business ;  and  therefore  it  was  more  convenient  that  both  trans- 
actions should  take  place  at  one  and  the  same  time.  A  legacy 
was  left  by  Lady  Essex  Ker  to  the  amount  of  2,000Z.,  she  having 
survived  her  sister,  I  think,  a  year  and  a  half ;  and  it  was  left 
him  for  his  services :  in  so  many  words,  for  the  services  rendered 
by  him  to  her,  stating  it  generally,  for  his  services,  without 
stating  what  they  were.  Now  she  survived  her  sister  somewhere 
about  a  year  and  a  half,  and  no  reference  is  made  there  to  the 
2,000Z.  before,  and  which  there  would  have  been  on  the  supposi: 
tion  that  the  2,0002.  was  gift,  and  the  10,000Z.  was  indemnity. 
I  cannot  help  thinking  too,  that  her  leaving  10,000i.  without 
any  reference  to  what  had  passed  before,  it  not  being  pretended 
that  she  was  not  in  perfect  possession  of  her  faculties  at  the  time 
she  made  her  will,  it  not  being  pretended  that  she  did  not  know 
the  whole  earlier  transaction,  and  understood  it  at  the  time  she 
entered  into  it,  I  think  that  that  2,000Z.  being  left  for  his  services, 
without  any  reference  to  it,  can  be  accounted  for  in  no  other  way 
than  an  the  supposition  of  her  thinking  that  by  that  12,0002.  he 
I  *56  ]  had  been  too  little  paid,  and  that  he,  having  continued  *the  same 
friendly  assistance  to  her  after  the  death  of  her  sister.  Lady  Mary, 
had  entitled  himself  to  a  further  testimony  of  her  gratitude  at 
her  hands.  My  Lords,  there  was  some  reference  made  in  the 
course  of  the  argument  to  the  case  of  Huguenin  v.  Baseley,  14th 
Vesey  ;+  and  Loi'd  Selsey  v.  RhoadeSy  2nd  Simons  &  Stuart.  J  The 
latter  of  those  cases.  Lord  Selsey  v.  Rhoades,  was  before  the 
same  learned  Judge  who  decided  this  case  in  the  Court  below ; 
and  the  former  case,  it  is  well  known,  was  decided  many  years, 
ago  by  Lord  Eldon.  I  really  can  find  no  bearing  of  those  cases 
upon  the  present.  That  of  Huguenin  v.  Baseley  was  clearly  put 
upon  fraud  and  misrepresentation ;   and  Lord  Eldon,  iii  his 

t  «  B.  IL  276.  t  25  E.  B.  160. 
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judgment,  admits,  that  if  the  deeds  had  been  pure,  voluntary,  Nicol 
and  -well-anderstood  acts  of  the  mind  of  the  party,  the  Court  vauohan. 
ivonld  not  set  them  aside.  If,  however,  they  are  not  the  pure 
and  well-understood  acts  of  the  mind  of  the  party,  then,  said 
liifi  Lordship,  the  Court  will  set  them  aside ;  and  he  put  it  on  the 
ground  that  Mrs.  Huguenin  did  not  understand  the  instruments 
she  was  executing,  and  that  the  defendant  did  not  give  her  the 
information  he  was  bound  to  give  her  before  he  suffered  her  to 
execute  those  deeds.  In  Lord  Selsey  v.  RhoadeSy  his  Honour 
there  lays  it  down,  and  most  correctly,  that  there  is  no  rule  of 
law  to  prevent  a  steward  (it  was  the  case  of  a  steward  having 
obtained  a  beneficial  lease  from  his  employer),  he  says,  there  is 
no  rule  of  law  to  prevent  a  steward  receiving  a  beneficial  lease 
from  his  employer,  but  he  must  shew  that  he  gave  the  full  con- 
sideration which  it  would  have  been  his  duty  to  take  from  a 
stranger ;  and  if  as  a  testimony  of  bounty  of  his  employer,  he 
is  bound  to  make  out  that  his  employer  had  all  the  knowledge 
from  him  which  he,  the  steward,  had  as  to  the  value  of  ^the  [  *57  ] 
lease,  and  the  other  circumstances  necessary  for  him  to  know, 
such  as  the  extent  of  the  term,  and  the  extent  of  the  bounty 
which  he  was  bestowing  upon  him  by  granting  him  that  lease. 
Xow  upon  those  propositions  there  can  be  no  pretence  whatever 
to  entertain  the  slightest  doubt ;  no  one  can  entertain  any  doubt 
whatever  upon  them ;  but  they  do  not  appear  to  me  to  bear  upon 
the  present  case.  One  or  both  of  those  cases  are  meant  to  be 
cited  for  the  purpose  of  shewing  that  the  proof  is  not  on  the 
party  seeking  to  set  aside  the  bond,  but  that  the  proof  of  its  not 
being  an  indemnity  is  upon  the  party  setting  up  the  bond :  upon 
that  I  am  clearly  of  opinion,  that  there  is  nothing  to  be  found 
within  the  four  corners  of  either  of  those  cases  which  at  all  goes  to 
establish  so  extravagant  a  proposition.  Where  the  bond  on  the 
face  of  it  is  clear  and  plain,  and  purports  to  be  for  12,000Z.  in 
money,  it  is  for  those  who  seek  to  set  aside  that  bond,  it  is  for 
those  who  seek  to  construe  it  in  a  different  way,  and  to  read  it  as 
if  it  were  not  what  it  purports  to  be,  but  something  else,  it  is  for 
them  to  shew  your  Lordships,  by  suflBcient  evidence,  and  not  by 
surmise  or  conjecture,  or  merely  endeavouring  to  raise  a  sus- 
picion, that  it  is  in  reahty  a  transaction  different  from  what  on 
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KicoL  its  face  it  appears  to  be.  My  Lords,  I  stated  that  there  was  one 
vauohan.  circumstance  in  this  case,  but  for  which,  I  conceive,  there  never 
could  have  existed  a  moment's  doubt  respecting  this  transaction, 
and  that  is,  that  it  was  unfortunately  not  prepared  by  the  man 
of  business  usually  employed  by  Ladies  Essex  and  Mary  Eer. 
They  do  not  appear  at  that  time  to  have  had  a  professional  man 
regularly  in  their  employ.  A  respectable  gentleman  of  the  name 
of  Moore  appears  to  have  been  engaged  by  them  in  some  law 
concerns  formerly,  but  he  does  not  seem  to  have  been  by  them 

[  *68  ]  regularly  employed  *as  their  professional  agent.  It  is  unfor- 
tunate that  there  was  not  a  professional  man  employed  by  ihem 
regularly,  and  who,  if  there  had  been  such  a  one,  ought 
undoubtedly  to  have  been  the  person  employed  in  preference 
to  Mr.  Nicol's  solicitors.  Mr.  Nicol  employed  them  to  prepare 
it;  and  but  for  that  circumstance  I  really  think  there  never 
could  have  been,  from  beginning  to  end,  the  least  doubt  or 
suspicion  entertained  of  this  transaction.  But  I  am  very  far 
from  saying  that  is  a  circumstance  that  ought  to  weigh  in  your 
Lordships'  minds  m  the  opinion  which  you  are  to  form  upon  it. 
The  peculiarities  in  the  habits  of  the  parties,  the  very  close 
intimacy  that  prevailed  between  them  and  Mr.  Nicol,  and  the 
fact  of  their  not  having  regularly  employed  a  professional  man 
at  that  time,  will,  in  all  probability,  be  sufficient  to  account  for 
that  difficulty,  the  only  one  which  I  can  perceive  in  this  trans- 
action. My  Lords,  upon  the  whole,  therefore,  I  was  of  opinion, 
that  it  was  impossible  formerly  to  call  upon  your  Lordships  to 
sanction  the  inference  raised  from  this  coincidence  of  date ;  but 
we  then  had  before  us  only  the  question  of,  whether  or  not  those 
issues  should  be  tried  ?  we  had  not  the  question,  what  conclusion 
ought  to  be  drawn  by  his  Honour,  he  having  at  that  time  drawn 
no  conclusion,  but  sent  it  to  be  tried  by  a  jury.  I  am  of  the 
same  opinion  now,  on  further  consideration  and  fuller  argument, 
that  I  entertained  at  that  time,  namely,  that  this  bond  is  to  be 
taken  as  the  Master  took  it,  and  that  the  exception  taken  by  the 
respondents  to  the  Master's  report  ought  to  have  been  overruled 
by  his  Honour,  and  that  accordingly  this  House  should  reverse 
so  much  of  the  decree  appealed  from  as  declares  the  bond  for 
12,000Z.,  executed  by  the  Ladies  Essex  and  Mary  Ker,  bearing 
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date  the  15th  day  of  July,  1815,  was  intended,  to  the  extent  of        Kiool 
10,0001.,  as  *a  counter-security  for  the  engagement  into  which  he    .vaughan. 
had  entered  for  the  Ladies  Essex  and  Mary  Ker  in  the  bond  for       [  *59  j 
10,0002.  executed  by  the  same  ladies  on  the  same  day. 

[The  LoBD  Chancellor  also  stated  that  Lord  Ltndhurst,  who 
had  been  present  on  the  previous  appeal,  was  clearly  of  opinion 
that  the  judgment  of  the  Court  below  ought  to  be  reversed  to  the 
extent  above  stated. 

Upon  the  petition  of  the  respondent,  the  Master  of  the 
Bolls  subsequently  directed  that  the  respondent  should  be  at 
liberty  to  institute  a  suit  in  the  Court  of  Chancery  for  the 
purpose  of  questioning  the  validity  of  the  bond,  taking  it  to  be 
a  bond  intended  as  a  bounty  or  gift  to  Mr.  G.  Nicol.  Against 
this  order  William  Nicol,  as  administrator  of  George  Nicol, 
appealed. 

This  third  appeal  is  reported  in  1  Clark  &  Finnelly,  pp.  495  to 
526,  and  the  order  of  the  Master  of  the  Bolls  f  was  reversed. 
The  Lord  Chancellor,  in  the  course  of  his  judgment,  after 
recapitulating  the  proceedings  already  reported,  said :] 

The  case  set  up  against  the  bond,  and  set  up  for  the  first  time,  18S3. 
is  that  from  the  relation  subsisting  between  the  parties,  a  court  ["520 1 
of  equity  would  not  suffer  the  obligee  to  take  advantage  of  the 
obligors'  bounty.  Now  this  case  might  have  been  made  in  all 
the  former  stages  of  the  long  litigation,  to  the  end  of  which  it 
*may  be  hoped  we  are  now  approaching.  The  objection  now  [  *52i  ] 
first  relied  on  was  one  which  was  open  to  the  respondents  from 
the  beginning;  at  all  events,  from  the  Master's  report,  and  it 
would  have  decided  the  cause  in  their  favour,  whether  the  rest 
of  the  case  had  been  with  them  or  against  them.  They  then, 
and  long  afterwards,  relied  upon  the  wholly  different  ground,  of 
which  the  decision  of  this  House  has  deprived  them,  namely, 
that  the  bond  was  a  counter-security.  But  if  the  bond  was  good 
for  nothing  as  a  gift,  they  ought  to  have  urged  that  alternative, 
and  ntddy  **  whether  it  be  indemnity  or  bounty  makes  no  difference ; 
for  if  indemnity,  cculet  questioy  andif  bounty,  it  cannot  be  supported 
in  a  court  of  equity,  regard  being  had  to  the  circumstances,  and  the 
relation  in  which  the  parties  stood."    But,  my  Lords,  a  party 

t  1  Myl.  &  K.  253,  2  L.  J.  (N.  S.)  Ch.  115,  nom.  Winchilsea  v.  Garetty. 


76  1888-     H.  L.     1  CL.  &  FIN-  521—522.  [b.e. 


Nicot  cannot  be  allowed  to  bring  forward  his  case  piecemeal,  and  after 
Vauohak.  exhausting  his  adversaries  with  litigation  on  one  ground,  to  drag 
them  through  a  second  course  of  proceeding  upon  another  ground, 
of  which  he  might  at  first  have  availed  himself.  Then,  was  there 
anything  in  the  proceeding,  whether  in  the  conduct  of  the  appel- 
lant or  in  the  orders  of  the  Court,  which  misled  the  respondents, 
and  prevented  them  from  taking  earlier  the  objection  on  which 
they  now  rest  their  case  ?  I  am  very  clearly  of  opinion  that  the 
more  the  whole  proceedings  are  attended  to,  the  more  plainly 
will  it  appear  that  the  respondents  have  no  such  matter  to  urge. 
If  the  contention  had  always  been,  on  the  one  side,  that  the  bond 
was  indemnity,  and  on  the  other,  that  it  was  for  a  valuable  con- 
sideration, and  if  nothing  had  been  done,  either  by  the  parties  or 
the  Court,  to  direct  one  another's  attention  to  the  bond  considered 
as  voluntary  and  bounty,  there  might  be  some  ground  for  the 

[  '522  ]  application  of  the  respondents  to  be  now  let  in  with  *a  new  case, 
referable  to  the  bond  as  voluntary  and  bounty.  But  that  is  not 
the  fact ;  it  is  the  reverse  of  the  fact.  First,  the  Master's  report 
in  1828,  while  it  negatives  the  bond  being  indemnity,  distinctly 
finds  that  it  was  voluntary  and  given  as  a  bounty.  Secondly, 
the  respondents  excepted  to  that  finding  of  the  Master,  upon  the 
ground  that  the  bond  was  not  voluntary,  but  indemnity  ;  and  the 
exception  of  course  proceeded  upon  the  assumption  that  it  was 
not  only  not  voluntary,  but  also  not  given  for  value.  Thirdly, 
the  appellant  took  an  exception  to  the  finding  of  voluntary,  main- 
taining, it  is  true,  that  it  was  for  value,  but  he  desired  leave  to 
withdraw  that  exception ;  and  though  this  was  refused  by  the 
Master  of  the  Eolls,  declaring  that  the  appellant  was  bound  by 
the  terms  of  his  exception  to  support  the  bond  as  partly  for 
services  and  partly  for  money  lent,  he  thereby  gave  sufficient 
intimation  to  his  adversaries  that  he  was  satisfied  to  rely  upon 
the  bond  as  a  gift,  provided  it  were  found  not  to  be  a  counter- 
security.  Fourthly,  the  frame  of  the  issues  then  directed,  that 
is,  on  the  29th  June,  1829,  most  distinctly  calls  the  attention  of 
the  respondents  to  the  materiality  of  their  present  objection  ;  for 
one  was  to  try  the  question,  given  for  value  or  not,  another  to  try 
the  question,  indemnity  or  not,  and  the  third  to  try  the  question, 
bounty  or  not.t     It  cannot  surely  be  contended  that  they  ought 

t  See  anfey  p.  62. 
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not  to  have  been  prepared  for  the  event,  had  the  issues  been  Nicol 
tried — ^the  event,  I  mean,  of  the  first  being  found  against  the  vauohan. 
appellant,  and  the  second  and  third  in  his  favour,  that  is,  the 
effect  of  the  whole  matter  being  found  by  the  jury,  as  it  is  now 
placed  by  the  decision  of  this  House,  confirming  the  Master's 
report,  aiid  establishing  the  *bond  as  voluntary  and  a  gift.  And  [  *523  ] 
fifthly,  though  this  House  in  1831  reversed  the  order  directing 
the  issues,  it  also  gave  the  appellant  the  leave,  which  had  been 
refused  below,  of  withdrawing  his  exception  to  the  report.  This 
is,  in  my  view  of  the  case,  very  material ;  for  this  leave  given, 
and  of  course  taken,  to  withdraw  the  exception,  placed  the  case 
in  October,  1831,  exactly  as  it  would  have  been  if  no  exception 
had  been  taken  by  the  appellant  upon  the  ground  of  the  bond 
being  for  value,  and  left  the  parties  contending  thus :  the  one 
that  it  was  indemnity,  the  other  that  it  was  bounty  ;  and  there- 
fore, it  is  manifest  that  there  was  no  third  or  middle  term, 
nothing  to  be  considered  but  those  two  alternatives,  that  the  only 
question  now  was  between  indemnity  and  bounty,  and  that  if  it 
should  be  found  not  to  be  indemnity,  bounty  it  must  be.  Then 
surely  was  the  time,  when,  if  at  all,  the  respondents  should  have 
gone  back  to  the  Court  below,  after  the  decision  of  your  Lordships 
in  October,  1831,  prepared  to  meet  the  second  alternative,  namely, 
in  case  his  Honour  should  be  of  opinion  with  the  Master,  that 
there  was  no  evidence  to  shew  indemnity,  for  in  that  case  it  must 
be  bounty,  and  then  their  present  contention  became  material, 
nay,  decisive;  in  a  word,  they  had  a  plain  course  to  take  when 
they  went  back  :  they  were  to  maintain,  first,  that  the  bond  was  a 
counter-security  and  not  a  gift ;  but  next,  if  they  should  fail  in 
shewing  that,  they  had  to  state  that  it  was  impeachable  in  equity 
on  account  of  the  circumstances  now  urged.  That  would  have 
rendered  it  immaterial  how  the  first  question  was  decided,  for 
either  way  they  must  prevail.  The  reference  made  to  the  Master, 
in  April,  1827,  it  must  be  further  observed,  was  by  consent  of  all 
parties,  nor,  indeed,  without  such  consent  could  the  examination, 
which  formed  part  of  the  order,  have  been  directed.  *Their  [  '524  ] 
object  apparently  was,  the  object  of  all  the  parties  apparently 
was,  to  avoid  a  tedious  litigation,  and  the  bringing  on  at  once  the 
investigation  of  all  the  circumstances ;  and  the  reference  expressly 
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NicoL  gives  the  Master  aathority  to  inquire  into  the  consideration  and 
vauohan.  &U  the  circamstances  relative  to  the  bond.  Under  that  order, 
there  was  not  a  flingle  one  of  the  matters  now  alleged,  into  which 
the  Master  might  not  have  inquired,  and  the  respondents  could 
have  raised  the  whole  of  their  present  objection.  They  might 
afterwards,  when  they  found  the  Master  had  reported  the  bond 
not  to  be  a  counter-security,  but  a  gift,  have  petitioned  the  Court 
and  raised  their  objection,  praying  to  have  the  circumstances  in 
which  the  bond  was  granted  further  inquired  into ;  if  the  Court 
should  confirm  the  Master's  report  finding  it  was  gift  and  not 
indemnity  ;  and  contending,  that  though  a  gift,  it  was  impeach- 
able. The  only  objection  that  could  have  been  made  then  to 
such  further  inquiry,  is  this,  that  the  respondents  might  have 
taken  the  same  ground  earlier — ^I  will  not  say  that  that  objection 
might  not  have  been  then  successful,  but  that  objection  applies 
with  ten- fold  force  now.  It  is  suggested  that  the  appellant  may, 
by  a  bill  being  filed  against  him,  be  compelled  to  disclose  some- 
thing within  his  knowledge  relative  to  the  bond,  something  which 
he  may  have  heard  from  his  father  ;  this  is  not  very  likely,  con- 
sidering that  the  father  has  himself  been  examined  very  fully ; 
biit  supposing  the  appellant  to  know  something  material  against 
his  own  claim,  he  might  have  been  examined  upon  interro- 
gatories, had  the  respondents  chosen  to  take  their  present  objec- 
tion at  the  right  time.  Upon  the  whole,  I  can  see  no  reason  for 
a  new  suit  to  be  now  commenced,  m  order  to  give  them  the 
opportunity  of  doing  what  they  had  abundant  opportunity  of 
[  •526  ]  *doing  before,  bringing  forward  an  objection,  of  the  materiaUty 
of  which  they  could  not  at  any  period  of  the  cause  have  been 
ignorant,  and  to  which  their  attention  must  needs  have  been 
repeatedly  called. 

Upon  the  merits  of  the  case,  my  Lords,  supposing  that  we 
were  now  to  dispose  of  the  case  on  the  evidence  as  it  stands ; 
and  when  we  consider  that  the  examination  of  Mr.  Nicol  is  at 
present  in  the  cause,  there  can  be  no  doubt  that  we  possess 
better  materials  for  coming  to  a  decision  than  we  could  have  in 
a  new  suit.  It  does  not  appear  that  any  injustice  can  be  done 
to  the  respondents,  or  any  favour. shewn  to  the  transaction  in 
question,  in  onsistent  with  principles  of  the  court  of  equity,  if 
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this  long  litigation  is  here  terminated  by  sustaining  the  appel*        Nicol 
lant's  claim  under  the  bond.    It  is  impossible  to  compare  this     vaughan. 
with  the  cases   to  which  it  has  been  hkened,  of  Huguenin  v. 
BQMdey,\  and  Ltord  SeUey  v.  Rhoades,l  before  the  Vice-Chancellor, 
the  present  Master  of  the  Bolls.    If  any  credit  be  given  to  Mr. 
NicoVs   examination,  no  one  can  suppose  that  there  was  any 
ignorance  on  the  part  of  the  obligors  touching  the  nature  of  the 
transaction ;    that  they  intended  a  bounty,  though  a  bounty 
certainly  dictated  by  gratitude  for  services  performed.     There 
was  nothing  of  complexity  in  the  affair  ;  they  are  proved  to  have 
been  fully  aware  of  the  sum,  and  to  have  altered  it  from  10,0002. 
to  12y000L  upon  some  discussion;  that  they  became  liable  on 
their  seal,  and  from  the  moment  they  executed  the  instrument, 
they  must  have  known  of  course ;  but  Mr.  Nicol  assured  them, 
during  their  Uves,  he  should  keep  it  inactive,  and  he  did  so.   The 
case  of  Harris  v.  Tremenheere^  was  in  *every  way  a  stronger  case       L  '526  ] 
of  suspicion  than  this,  and  there  the  transaction  as  far  as  it 
resembles  this  case  was  supported.     I  have,  in  the  former  stages 
of  the  case,  stated,  that  the  only  circumstance  to  which  any 
importance  can  have  been  attached  as  against  the  elder   Mr. 
Niccl's  conduct,  is  his  having  employed  his  own  solicitor  to  pre- 
pare the  instrument;  but  as  it  was  a  mere  common  money  bond  to 
be  filled  up,  very  little  turns  upon  this,  and  the  matter  is  more 
in  appearance  than  in  reality.    It  is  very  possible  that  the  two 
ladies  might  not  wish  their  own  solicitor  to  be  called  in  upon  a 
matter  requiring  no  explanation,  and  very  little  to  be  done,  even 
if  they  had  any  professional  man  regularly  employed  in  their 
affairs,  which  does  not  appear  to  have  been  the  case. 

Taking  the  facts  as  they  are  before  us,  there  seems  to  be  every 
reason  to  hold  that,  in  Lord  Eldon's  words  in  Huguenin  v. 
Baseley,  the  gift  was  the  pure  voluntary  and  well-understood  act 
of  their  own  minds ;  nor  should  we  be  justified  in  speculating  on 
possibilities  and  running  after  the  means  of  raising  suspicions, 
when  all  chance  of  further  light  being  thrown  upon  the  question 
18  at  an  end,  and  no  new  investigation  can  give  us  even  so  much 
evidence  as  we  now  have  for  our  guide.     The  order,  therefore, 

t  9  B.  B.  276  (14  Ves.  273).  §  10  B.  E.  5  (15  Vee.  34). 

X  25  B.  B.  150  (2  Sim.  &  St  41). 
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complained  of,  as  far  as  it  regards  the  leave  given  to  the  respon- 
dents, must  he  reversed,  and  there  mast  be  a  direction  in  your 
Lordships'  order  to  carry  into  effect  the  prayer  of  the  petition  of 
appeal  and  dissolve  the  injunction.  There  must  also  be  a 
direction  as  to  the  computation  of  interest ;  but  I  will  recom« 
mend  to  your  Lordships  to  make  no  order  as  to  the  costs. 

Decree  heloic  reversed. 


1827. 
May  14—16. 


Lord 

Lyndhurst, 

L.C. 

On  Appeal 

to  House  of 

Lonls. 

1830. 
March  5. 

1831. 
Oct.  14. 


[  2  Dow.  &  CI. 
Sh'S  ] 
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England. — Court  of  Chancery.! 
The   ATTOENEY-GENEEAL  v.   MILL   and  Another. 

(3  Eu88.  328— 339 ;  affirmed  2  Dow  &  CI.  393—403 ;  S.  C.  5  Bl.  (N.  S.)  593.) 

D.  M.,  a  native  of  Montrose,  in  Scotland,  residing  in  England,  by  will 
made  in  England,  and  in  the  English  form,  bequeathed  the  residue  of 
his  real  and  personal  estate  to  trustees,  to  be  laid  out  in  the  purchase 
of  lands,  or  rents  of  inheritance,  in  fee  simple,  for  a  charitable  purpose, 
at  Montrose,  in  Scotland,  where  two  of  the  four  trustees  resided,  one 
residing  in  England,  and  another  in  the  West  Indies :  Held,  by  the 
House  of  Lords,  affirming  a  decree  of  the  Court  of  Chancery,  that  the 
bequest  was  void  by  the  Statute  of  Mortmain,  it  not  appearing  from 
the  will  that  the  testator  intended  that  the  trustees  should  have  the 
option  to  purchase  lands  in  Scotland. 

The  late  Mr.  David  Mill,  the  testator  in  this  case,  was  bom  in 
the  town  of  Montrose,  in  Scotland,  where  *he  resided  in  hia 
father's  house  for  many  years.  He  then  went  to  the  West  Indies, 
where  he  amassed  a  very  considerable  property:  About  the  year 
1786  he  returned  to  his  native  country,  and  resumed  his  original 
domicile ;  for  he  again  took  up  his  residence  in  Montrose,  with 
the  intention  of  remaining  there  during  the  rest  of  his  life.  In 
the  year  1791,  Mr.  David  Mill  was  induced  to  take  a  journey  to 
London,  on  account  of  business,  in  the  months  of  September  or 
October  in  that  year. 

Shortly  after  his  arrival  in  London  he  was  seized  with  illness,, 
and  on  that  occasion  made  his  will,  dated  the  5th  day  of 
December,  1791 ;  and  thereby,  after  directing  payment  of  all  his 


t  In  reference  to  this  case  it  has 
been  observed,  **It  was  the  common 
ground  of  argument  that  the  will 
was  governed  from  first  to  last  by 
English  law.  There  is  nbt  a  trace  in 
the  reported  statement,  argument,  or 


judgment,  that  anybody  asked  what 
would  be  the  effect  of  a  will  not 
governed  by  English  law :  "  per  Cuk, 
May  or  y  d:c.  of  Canterbury  v.  Wyburu 
aiid.the  Melbouriie  Hospital^  *95,  A.  C. 
at  p.  98.--0.  A.  S. 
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debts,  funeral  and  testamentary  expenses,  and  after  bequeathing     att.-Gbn. 

various  legacies,  he  gave  all  the  residue  of  his  real  and  personal        mill. 

e&iaie  unto    James  Mill,  of  Gamberwell,  his  brother,  George 

Mm,  of  Montrose,  Hercules  Mill,  also  of  Montrose,  and  Patrick 
Bartlett,  of  the  island  of  Gariacou,  upon  trust  to  invest  such 
port  of  his  said  estate  as  should  not  then  consist  of  real 
estate  in  the  purchase  of  lands,  or  rents  of  inheritance,  in  fee 
simple,  *  *  in  the  name  of  the  said  trustees  *  *  *  [for 
the  purpose  expressed  in  a  certain  instrument  of  even  date  with 
his  will,]    *     ♦     * 

[The  instrument  of  even  date  directed  the  trustees  of  the  will 
to  pay  the  yearly  rents  of  the  trust  estate  to  certain  trustees  who 
should  be  resident  within  20  miles  of  Montrose  in  trust  to  apply] 
two  third  parts  thereof  towards  the  relief  and  comfort  of  all  such  [  396  ] 
daughters  of  gentlemen  residing  in  the  neighbourhood  of  Montrose 
aforesaid,  who  should  be  left  at  the  death  of  their  fathers  destitute 
of  support,  or  with  a  scanty  and  insufficient  maintenance  [as 
therein  mentioned. 

And  the  instrument  contained  a  power  for  the  appointment  of 
new  trustees  whenever  any  trustees  or  trustee  should  die  or 
discontinue  to  reside  within  20  miles  of  Montrose.]     *     *     * 

In  April,  1805,  the  testator,  Mr.  David  Mill,  died  without       [  897  ] 
having  in  any  manner  altered  his  will.     *     *    * 

IThe  question  was  raised  by  information  in  the  Court  of 
Chancery  whether  the  charitable  bequest  was  void  by  the  Statute 
of  Mortmain,  as  reported  in  8  Bussell,  838.] 

The  Lord  Chancellor  [Lord  Ltndhurst,  held  that  the  bequest  [  8  Ruhs.  338  ] 
was  void,  saying :] 

If  it  was  the  intention  of  the  testator  to  give  the  trustees 
power  to  lay  out  the  residue  of  his  personal  estate  in  the  purchase 
of  lands  either  in  Scotland  or  England,  the  gift  to  charity  will  be 
good ;  and  it  is  perfectly  clear  that  it  is  not  necessary  that  the 
testator  should  have  expressed  in  positive  and  distinct  terms 
that  the  trustees  were  to  have  that  option.  If  I  could  collect 
from  any  part  of  the  will  that  it  was  his  meaning  or  in  his  con- 
templation, that  his  trustees  should  have  an  option  of  buying 
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Att.-Gex.     lands  and  rents  of  inheritance  either  in  Scotland  or  in  England, 
Mill.        ^  should  give  effect  to  his  intention. 

As  to  the  argument  against  the  charity,  drawn  from  the 
appointment  of  two  sets  of  trustees,  I  must  observe,  that  two 
sets  of  trustees  would  have  been  equally  necessary,  even  if  it  had 
been  the  intention  of  the  testator  that  the  lands  should  be 
[  *339  ]  purchased  in  Scotland,  unless  *he  had  required  that  the  purchase 
should  be  made  not  merely  in  Scotland  but  within  20  miles  of 
Montrose. 

[The  Attorney-General  appealed  from  this  decision.] 

r  6  BUgh  Sir  Edward  Sugden  and  Mr.  Stuart^  for  the  appellants. 

(N.  S.)  617  ] 

The  Solicitor-General  and  Mr.  Lynch,  for  the  respondent 
[who  claimed  upon  failure  of  the  bequest] . 

1831         LoBD  Lyndhubst   [after  stating  the  facts  and  observing  that 
Oct.  14.  ^YxQ  testator  had  no  real  estate  in  England  or  Scotland,  said :] 

The  question  under  this  will  is  whether  the  disposition  is 
legal  or  otherwise  ?  and  that  depends  on  this  consideration, — 
whether  there  is  an  option  given  in  this  will  to  the  trustees  to 
purchase  real  property  in  Scotland  ?  Had  it  appeared  in  distinct 
terms,  or  by  clear  implication  upon  the  face  of  the  will,  that  the 
trustees  were  to  lay  out  the  money  in  purchase  of  real  estate  in 
England  or  Scotland,  as  they  might  think  fit,  there  would  have 
been  no  objection  to  the  bequest.  After  paying  every  attention 
to  the  argument,  I  must  confess,  upon  the  best  consideration  I 
have  been  able  to  give  to  the  will,  I  can  see  nothing  to  lead  me 
satisfactorily  to  the  conclusion  that  the  testator  contemplated 
the  laying  out  of  this  money  in  the  purchase  of  real  property 
in  Scotland.  Unless  there  is  something  leading  safely  to  the 
conclusion  that  he  intended  to  give  them  authority  to  lay  out 
this  money  in  the  purchase  of  real  property  in  Scotland,  it  would 
come  within  the  ordinary  case  of  a  direction  by  a  testator  to  his 
trustees  or  executors  to  lay  out  money  in  the  purchase  of  real 
[  ^eio  ]       property  generally,  to  be  applied  to  charitable  *purposes ;  which. 
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whether  the  charitable  objects  be  in  England  or  Scotland,  would 
be  a  void  bequest. 

The  case  came  originally  before  Sir  William  Grant,  in  1809. 
On  consulting  the  papers,  I  doubt  whether  this  particular  point 
was  presented  to  the  consideration  of  that  learned  Judge,  though 
it  appears  that  the  Attorney-General  was  a  party  to  the  suit. 
There  is  nothing  to  satisfy  me  that  the  point  was  raised  at 
that  time. 

Upon  the  whole,  then,  I  should  advise  your  Lordships  that 

there  is  not  sufficient  to  lead  safely  to  the  conclusion  that  he  had 

Scotland  in  contemplation  in  the  purchase  of  estates,  though  the 

rents  of  the  estates,  when  purchased,  [are]  to  be  applied,  through 

the  medium  of  other  trustees,  to  certain  charitable  purposes  in 

that  country.     Under  these  circumstances,  I  should  recommend 

to  your  Lordships  to  affirm  the  judgment. 

Judgment  affirmed,  without  costs. 


Att.-Gen. 

V. 

Mill. 


Emoland. — CouBT  OF  Chancbry. 

HENRY  HARRIS  v.  CHARLES  KEMBLE  and  Others.        issi. 


(6  Bligh  (N.  S.)  730—764;  8.  C.  2  Dow  &  dark,  463.) 

H.  and  K.  W.  and  F.  being  entitled  respectively  to  ehares  in  a  theatre, 
by  agreement  between  them,  in  1822,  the  theatre  was  let  to  K.  W.  and 
E.  for  a  term  of  ten  years,  at  a  rent  of  12,0007.  C,  who  had  also  a  share 
in  the  theatre,  was  not  a  party  to  this  agreement.  In  1823,  C.  filed  a 
bill  against  H.  and  K.  W.  and  F.,  stating  a  deed  made  in  1812,  between 
the  then  shareholders  of  the  theatre,  by  which  they  contracted  with  each 
other  that  the  funds  of  the  theatre  should  be  applied  in  payment  of  debts, 
of  which  some  remained  imsatisfied,  and  that  the  funds  were  now  applied 
contrary  to  the  provisions  of  this  deed;  upon  this  bill,  a  receiver  was 
appointed,  by  order,  in  1824.  This  deed  appeared  to  have  been  acted 
upon  for  a  year  or  two,  but  not  afterwards.  As  soon  as  the  receiver  had 
been  appointed,  K,  W.  and  F.  gave  notice  to  determine  the  agreement 
of  1822,  upon  the  ground  of  the  appointment  of  the  receiver,  and  that 
they  had  no  notice  of  the  deed  of  1812,  although  they  claimed  under 
parties  to  that  deed. 

Upon  this  notice,  H.  filed  a  bill  against  K.  W.  and  F.,  and  also  against 
C,  upon  the  ground  of  acquiescence,  to  compel  performance  of  the  agree- 
ment :  Held,  upon  appeal,  that  a  court  of  equity  ought  not  to  compel 
specific  performance  of  the  agreement,  because  false  or  erroneous  repre- 
sentations as  to  the  profits  of  the  theatre  had  been  made  by  H. ,  with  a 
view  to  fixing  the  terms  of  the  rent,  and  also  as  to  the  terms  on  which 
a  box  had  been  let,  although  the  defendants  had  access  to  the  books  of 
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Lord 
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L.C. 

Lord 
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Habbis  account,  from  wliich  the  real  state  of  the  profits  might  be  ascertained, 

f-  and  had  been  two  years  in  possession  under  the  agreement,  and  made 

Kemble.  alterations  in  the  theatre  and  the  management  of  it,  by  which,  as  the 

plaintiff  contended,  his  interest  was  affected. 

In  the  month  of  March,  1822,  the  appellant,  who  was  plaintiff 
in  the  suit  which  was  the  subject  of  this  appeal,  was  entitled  to 
fourteen  twenty-fourth  shares  of  the  property  of  Covent  Garden 

[  'TSi  ]  *Theatre.  The  respondents,  Kemble,  Willett,  and  Forbes,  who 
were  defendants,  were  then  entitled  together  to  seven  twenty- 
fourth  shares,  and  Mr.  Const,  another  defendant,  was  then 
entitled  for  life  to  the  remaining  three  twenty-fourth  shares ; 
and  the  reversion  of  these  three  twenty-fourths  was  then 
vested  in  persons  claiming  under  the  will  of  Mrs.  Martindale, 
to  whom  the  defendant  Const  was  executor.  On  the  11th  of 
March,  1822,  the  plaintiff  and  the  defendants,  Kemble,  Willett, 
and  Forbes,  entered  into  the  agreement  which  was  the  subject 
of  the  suit  out  of  which  the  appeal  arose.  The  effect  of  this 
agreement  was,  that  the  defendants,  Kemble,  Willett,  and 
Forbes,  as  between  themselves  and  the  plaintiff,  should  be 
considered  as  the  lessees  of  the  theatre  for  a  term  of  ten  years, 
to  be  computed  retrospectively  from  the  1st  of  August,  1821,  at 
a  rent  of  12,000Z.,  which  would,  in  effect,  be  to  give  the  plaintiff, 
during  that  term,  by  way  of  rent  for  his  shares,  the  annual  sum 
of  7,000i.  But  there  being  at  this  time  a  very  heavy  debt  upon 
the  theatre,  amounting  to  between  60,000Z.  or  70,000Z.,  it  was 
agreed  that  no  part  of  this  rent  should  be  paid  to  the  plaintiff 
until  that  debt  was  discharged ;  and  that  the  whole  profits  of 
the  theatre  should,  in  the  mean  time,  be  applied  in  the  reduction 
of  the  debt.  The  plaintiff  appears  to  have  had  no  other  property 
at  command  than  his  interest  in  this  theatre ;  and,  in  order  to 
provide  an  income  for  his  subsistence  until  the  debt  was  paid  off, 
it  was  agreed  that  he  should  receive  from  a  Mr.  Bodwell  and  a 
Mr.  Bochsa  certain  annual  rents,  paid  by  them  to  the  proprietors 

[  ♦732  ]  of  the  theatre  for  the  use  of  the  fruit  *rooms,  and  for  the  hire  of 
the  theatre  for  the  performance  of  Oratorios:  and  that  the 
plaintiff  should  also  receive  an  annual  sum  of  240Z.,  which  was 
stated  to  be  payable  by  Sir  Edmund  Antrobus  as  the  rent  of  a 
private  box  for  alternate  weeks.  The  sums  thus  received  by 
Mr.  Harris  were  computed  to  amount  together  to  1,860Z.  a  year. 
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and  were  to  be  received  by  bim  in  the  nature  of  a  loan ;  and^  Harsib 
when  the  debts  should  be  discharged,  the  plaintiff  was  to  account  kkmblb. 
for  these  sums  upon  that  principle. 

Mr.  Harris  the  elder,  the  plaintiff's  father,  who  was  proprietor 
of  one  half  of  the  theatre,  and  who  died  in  October,  1820,  had 
been  for  many  years  the  manager  of  the  theatre,  at  a  salary  of 
1,00(M.  a  year :  and  he  was  succeeded  in  his  property  in  the 
theatre  and  in  the  management  by  the  plaintiff,  who,  having 
been  educated  for  the  Bar,  had  quitted  his  profession,  and 
had  for  twelve  years  assisted  his  father  in  the  affairs  of  the 
theatre.  The  defendants  Kemble,  Willett,  and  Forbes,  being 
dissatisfied  with  the  plaintiff's  management,  and  desirous  of 
saving  the  salary  of  1,000Z.  which  was  paid  to  him  in  that 
respect,  entered  into  this  agreement  with  the  plaintiff,  for  the 
purpose  of  obtaining  the  management  of  the  theatre  to  them- 
selves. They  first  proposed  that  the  rent  should  be  determined 
annually  by  the  actual  profit  of  the  theatre.  But  the  plaintiff, 
protesting  against  that  principle,  required  that  the  rent  should  be 
computed  at  15,000Z.,  and  afterwards  offered  himself  to  become 
the  lessee  at  a  rent  of  18,500Z.  a  year.  The  defendants  by  their 
answer,  said  that  they  refused  this  offer,  because  they  questioned 
the  responsibility  of  the  plaintiff,  and  considered  the  offer  as  a 
mere  artifice  of  treaty ;  and,  afterwards,  ultimately  they  ^agreed  [  "^rss  ] 
to  become  lessees  of  the  theatre  at  a  computed  rent  of  12,000Z.  a 
year.  The  defendants  expecting  that  Mr.  Const,  as  the  proprietor 
of  one  eighth  of  the  theatre  for  his  life,  would  have  concurred  in 
the  intended  lease,  the  name  of  Mr.  Const,  as  a  party,  was 
originally  introduced  into  the  draft  of  the  agreement.  This 
expectation,  was,  however,  disappointed;  and  the  agreement 
was  executed  by  the  plaintiff,  and  the  defendants  Eemble, 
Willett,  and  Forbes,  without  Mr.  Const  being  a  party. 

Inunediately  after  the  execution  of  the  agreement,  the  plaintiff 
retired  from  the  theatre,  and  the  management  was  assumed  by 
the  defendants  Eemble,  Willett,  and  Forbes.  In  this  manage- 
ment they  continued  when  Mr.  Const  filed  his  bill  in  the  Court 
of  Chancery,  on  the  15th  of  April,  1828,  against  the  plaintiff  and 
the  defendants  Eemble,  Willett,  and  Forbes,  thereby  stating  a 
certain  deed,  bearing  date  the  9th  of  March,  1812,  by  which  the 


86  1881.    H.  L.    5  BLIGH  (N.  S.)  788—784.         [b.r. 

Habbis  then  proprietors  of  the  theatre  contracted  with  each  other,  that 
Kemble.  ^^3  funds  of  the  theatre  should  be  applied  in  payment  of  certain 
specified  debts  until  the  whole  thereof  were  satisfied,  and  stating 
further  that  some  of  such  debts  remained  undischarged,  and 
that  the  funds  of  the  theatre  were  now  applied  contrary  to  the 
provisions  of  the  deed  of  1812 ;  and  praying,  therefore,  that 
effect  might  be  given  to  the  deed  of  1812,  and,  for  that  purpose, 
that  a  receiver  of  the  profits  of  the  theatre  might  be  appointed. 
In  this  suit  an  order  was  made  by  the  Lord  Chancellor  for 
the  appointment  of  a  receiver,  on  the  19th  of  February,  1824 ;  + 
and,  four  days  afterwards,  the  defendants  Eemble,  Willett,  and 
[  *7^i  ]  Forbes,  caused  *a  letter  to  be  written  to  the  plaintiff,  with  notice 
that  they  altogether  repudiated  the  agreement  made  with  the 
plaintiff  in  March,  1822,  whereby  they  were  to  become  lessees  of 
the  theatre,  stating  as  a  reason  the  appointment  of  a  receiver  in 
Mr.  Const's  suit,  under  the  deed  of  1812,  and  alleging  that  the 
plaintiff  was  a  party  to  that  deed,  but  that  they  the  defendants 
Kemble,  Willett,  and  Forbes,  had,  at  the  time  of  the  agreement 
with  the  plaintiff,  no  notice  of  its  existence.  The  parties  to  that 
deed  of  1812  were  Mr.  Harris  the  father,  who  was  then  possessed 
of  one  half,  or  twelve  twenty- fourths  of  the  theatre ;  the  plaintiff 
Harris,  then  possessed  of  two  twenty-fourths,  the  late  Mr.  John 
Philip  Kemble,  then  possessed  of  four  twenty-fourths ;  the  late 
Mr.  White,  then  possessed  of  three  twenty-fourths ;  and  the  late 
Mrs.  Martindale,  then  also  possessed  of  three  twenty-fourths. 
The  deed  of  1812  appeared  to  have  been  acted  upon  for  a  year 
or  two  only,  and,  at  the  time  of  the  appointment  of  a  receiver, 
there  remained  unpaid,  of  the  debts  intended  to  be  provided  for 
by  that  deed,  a  sum  under  10,000{. 

In  the  month  of  August,  1813,  the  defendants  Willett  and 
Forbes,  who  had  married  two  daughters  of  Mr.  White,  became 
entitled  to  the  three  twenty-fourths,  which,  in  1812,  had  belonged 
to  him :  and,  in  the  month  of  November,  1820,  the  defendant 
Kemble  became  entitled  to  the  four  twenty-fourths,  which,  in 
1812,  had  belonged  to  Mr.  John  Philip  Kemble.  Upon  the 
death  of  Mrs.  Martindale,  the  three  twenty-fourths  which  had 
belonged  to  her  in  1812  vested  in  Mr.  Const  as  her  executor. 

t  24  E.  R.  108  (T.  &  E.  496). 
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On  tbe  24ih  of  April,  1824,  the  plaintiff  Harris  filed  a  bill  for       Habbis 
the  purpose  of  compelling  the  defendants  *Kemble,  Willett,  and      kemble. 
Forbes  to  adhere  to  the  agreement  of  the  11th  of  March,  1822 ;       [  *7So  ] 
and  Mr.  Const  was  made  a  party  defendant  to  this  bill,  the 
plaintiff  insisting  that,  although  not  a  party  to.  the  agreement 
between  the  plaintiff  and  defendants,  he  had,  by  his  subsequent 
conduct,  entitled  the  plaintiff  to  call  upon  him  in  a  court  of 
equity  to  confirm  it. 

The  defendants  Kemble,  Willett,  and  Forbes,  by  their  answer, 
insisted  that,  having  entered  into  the  agreement  of  March,  1822^ 
with  the  plaintiff,  solely  for  the  purpose  of  acquiring  the  manage- 
ment of  the  theatre,  and  having  lost  that  management  by  the 
appointment  of  a  receiver  in  Mr.  Const's  suit,  they  were  no 
longer  bound  by  their  agreement  with  the  plaintiff. 

The  defendants  next  insisted,  that  they  had  no  notice  of  the 
deed  of  1812,  under  which  the  receiver  was  appointed ;  and  that, 
as  the  plaintiff  was  a  party  to  that  deed,  and  is  to  be  taken  to 
have  known  that  it  might  be  used  as  an  instrument  to  defeat 
that  possession  and  management  of  the  theatre,  which,  on  the 
part  of  the  defendants,  was  the  motive  of  the  agreement,  it  was 
the  plaintiff's  duty  to  have  apprised  the  defendants  of  that  deed ; 
and  that  he,  not  having  done  so,  they  are  entitled  to  be  released 
from  their  agreement  with  the  plaintiff. 

The  defendants  farther  insisted  that,  although  the  plaintiff  did 
oppose  the  appointment  of  the  receiver,  yet,  after  the  receiver's 
appointment,  he  supported  the  proceeding  of  Mr.  Const  to  have 
the  monies,  paid  to  the  receiver,  secured  in  Court ;  and  that  the 
payment  of  the  money  into  Court,  being  contrary  to  the  terms  of 
the  agreement  *of  March,  1822,  which  placed  the  monies  in  the  [  *786  ] 
hands  of  the  defendants  Kemble,  Willett,  and  Forbes,  they,  for 
that  reason,  were  entitled  to  be  relieved  from  the  agreement. 

The  defendants  stated  then  that,  for  want  of  more  correct 
information,  they  were  obliged  to  make  their  calculations,  as  to 
the  rent  that  ought  to  be  paid  for  the  theatre,  from  statements 
and  accounts  furnished  by  the  plaintiff,  and  purporting  to  be 
founded  upon  his  personal  experience  and  his  knowledge  of  the 
afiiairs  of  the  theatre ;  and  that  the  statements  and  accounts  so  f ur- 
nifihed  by  him  were  incorrect  and  erroneous ;  and  that  they  were 
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Harris  misled  by  them,  and  were  therefore  entitled  to  be  relieved  from 
Kemblk.  ^he  agreement ;  and  they  referred  to  particular  statements  and 
accounts  in  support  of  this  allegation.  As  to  this  point,  it 
appeared  that  during  the  management  of  Mr.  Harris,  the  father, 
and  of  the  plaintiff,  all  accounts  of  the  theatre  were  kept  by  Mr. 
John  Brandon,  the  treasurer ;  and  it  was  admitted  by  the  defen- 
dants that  the  accounts  so  kept  were,  at  all  times,  open  to  their 
inspection,  and  were  repeatedly  inspected  by  them,  and  that  one 
of  the  defendants  suggested  an  alteration  in  the  mode  of  keeping 
the  accounts,  which  was  adopted.  The  defendants  alleged,  in 
certain  passages  in  their  answers  which  were  read  as  evidence, 
that  Brandon  was  an  incompetent  person  to  manage  the  accounts, 
and  that  he  did  not,  in  fact,  understand  the  same,  and  that  he 
improperly  left  the  same  in  a  great  degree  to  his  son,  James 
Brandon :  and  further,  that,  in  consequence  of  the  imperfect  and 
irregular  manner  in  which  the  accounts  had  been  kept  during  the 
management  of  the  plaintiff  and  his  father,  there  were  not  any 
[  *7S7  ]  means,  in  the  year  *1821,  whereby  the  defendants  could  ascertain 
the  exact  amount  of  the  debts  of  the  theatre,  or  of  their  own  liabili- 
ties consequent  thereon  :  and,  further,  that  they  were  informed  by 
Mr.  Harrison,  who  was  the  medium  of  communication  between 
the  plaintiff  and  the  defendants  in  the  treaty  which  led  to  the 
agreement  in  question,  that  he,  Mr.  Harrison,  had  repeatedly 
declared  to  the  plaintiff,  pending  the  treaty,  that  the  plaintiff  did 
not  understand  and  was  incompetent  to  manage  the  accounts  of 
the  theatre;  and  that  he  did  not  know  the  true  state  of  the 
accounts  of  the  theatre;  and  that  he  did  not  understand  the 
nature  of  accounts,  or  of  profit  and  loss. 

Mr.  Henry  Bobertson,  who  was  appointed  by  the  defendants 
when  they  took  upon  themselves  the  management  of  the  theatre, 
to  be  treasurer  in  the  place  of  Mr.  Brandon,  and  who  was 
appointed  the  receiver  under  the  Lord  Chancellor,  and  who  was 
represented  as  a  skilful  accountant,  being  examined  as  a  witness 
on  the  part  of  the  defendants,  deposed  that,  from  the  obscure 
manner  in  which  the  accounts  were  kept  by  Mr.  Brandon,  he  did  not 
conceive  that  the  true  state  of  the  affairs  of  the  theatre,  and  the 
actual  profit  and  loss  that  had  been  made  prior  to  the  date  of  the 
agreement  between  the  plaintiff  and  defendants,  could  have  been 
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eoUectod,   from  the  books  and  accounts,  by  any  person  not       Habbib 
intimately  acquainted  with  the  management  of  the  theatre,  or      kemble. 
inihout  the   most  minute   and  laborious  examination  thereof  ' 
by  a  person  well  accustomed  to  the  examination  of  accounts. 
In  the  agreement  of  March,  1822,  between  the  plaintiff  and 
defendants,  there  was  a  provision  that  a  hst  of  *the  names  of  the       [  *7S8  ] 
creditors  of  the  concern  then  to  be  made  out  and  signed  by  the 
parties,  was  not  to  be  deemed  conclusive  as  to  any  items  or 
accounts  contained  therein,  or  omitted  to  be  included  therein,  or 
as  to  any  debt  or  demand  omitted  therefrom ;  but  that  all  just 
and  correct  debts,  whether  stated  or  omitted  in  that  list,  were  to 
be  fully  satisfied. 

The  treaty  for  a  lease  of  the  theatre  from  the  plaintiff  to  the 
defendants,  commenced  in  the  month  of  December,  1821 ;  and  at 
the  beginning  of  the  treaty,  a  letter,  bearing  date  the  21st  of 
December,  was  written  by  the  plaintiff  to  Mr.  Surman,  his 
attorney,  for  the  purpose  of  being  communicated  by  him  to  Mr. 
Harrison  on  the  part  of  the  defendants.  That  letter  was  proved  as 
exhibit  (L.),  and  the  material  part  of  it  is  in  the  words  following : 
"  The  total  amount  of  the  receipts  during  the  eleven  seasons  is 
991,811Z. ;  average  per  season,  82,6502.  Now  I  have  no  doubt 
one  third  of  the  above  sum  may  be  accounted  as  profit ;  and  I  am 
sure,  if  the  sums  were  calculated  which  have  been  paid  (indepen- 
dently of  the  expenses  of  working  the  theatre),  that  I  should  be 
fully  borne  out  in  my  assertion.  In  a  letter  which  I  am  preparing, 
and  which  I  mean  to  address  to  Mr.  Harrison  on  the  dehvery  of 
our  list  of  debts,  &c.,  I  shall  touch  more  fully  on  this  subject, 
and  shall  shew  under  how  much  more  advantageous  circum- 
stances any  tenant  of  Govent  Garden  Theatre  would  now  stand, 
than  my  father  and  myself  have  stood  during  the  term  of  extreme 
pressure  from  enormous  debt,  &c.  &c."  This  letter  was  for- 
warded by  Mr.  Surman  to  Mr.  Harrison ;  and  it  was  said  by  the 
defendants,  that,  founding  their  calculation  on  the  statement 
•there  made  by  the  plaintiff,  they  were  greatly  deceived ;  for,  [  •739  ] 
although  it  appears,  by  Mr.  Brandon's  accounts,  that  the  receipts 
for  the  eleven  seasons  did  amount  to  991,8112.,  being  the  sum 
stated  by  the  plaintiff,  yet  this  sum  to  the  amount  of  66,2892.  was 
partly  made  up  by  monies  received  on  benefit  nights,  which  were 
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habrib  afterwards  paid  over  to  the  actors  to  whom  the  benefits  belonged, 
Kbmblb.  Ai^cl  partly  by  money  advanced  by  the  bankers,  and  oaght  not, 
therefore,  to  have  been  included  in  any  computation  of  profits  ; 
and  they  proved  these  facts  by  the  evidence  of  Mr.  Robertson : 
and  they  then  proceeded  with  certain  comparative  statements  of 
figures,  to  shew  the  effect  that  would  be  produced,  in  calculation, 
if  the  plaintiff's  statement  as  to  the  991,8112.  had  been  correct, 
and  if  the  profits  could  have  been  rightly  estimated  at  one  third 
of  the  gross  receipt. 

The  defendants  further  alleged,  that  they  were  induced  to 
believe,  by  the  representations  of  the  plaintiff,  that  a  saving  of 
2002.  a  week,  or  2,0002.  a  year,  might  be  made  in  the  expenses 
of  the  theatre ;  and  that,  in  this  respect,  they  were  also  misled. 
Upon  this  head,  the  defendants  referred  to  a  letter  from  the 
plaintiff  to  the  defendant  Willett,  which  was  dated  on  the  27th 
of  July,  1820,  and  was  proved  as  exhibit  (A.),  and  also  to  two 
exhibits  (G.)  and  (H.)  which  were  inclosed  in  a  letter,  written  by 
Mr.  Surman,  on  the  part  of  the  plaintiff,  to  Mr.  Harrison,  which 
was  dated  on  the  8rd  of  October,  1821,  and  proved  as  the  exhibit 
(F.).  The  letter  (F.),  which  incloses  these  exhibits,  has  this 
passage,  speaking  of  the  season  1821 — 1822 :  ''  The  present  saving 
per  week  is  272.  and  a  fraction ;  and,  the  usual  number  of  weeks 
[  •740  ]  *  being  forty-four,  I  need  not  point  out  to  you  the  saving  of  each 
season  in  future." 

The  exhibits  (G.)  and  (H.)  were  furnished  by  Mr.  Brandon, 
being  abstracts  of  the  accounts  kept  by  him,  which  were  acces- 
sible to  all  parties,  and  did  not  contain  any  personal  representa- 
tions from  the  plaintiff.  In  exhibit  (E.),  which  was  a  letter 
written  by  the  plaintiff  to  Mr.  Surman,  dated  the  24th  of  May, 
1824,  and  which  was  communicated  to  Mr.  Harrison  on  the  part 
of  the  defendants,  the  plaintiff  states :  ''  It  must  be  by  gradual 
reduction  of  the  large  salaries  that  our  great  saving  must  be 
made.  I  have  been  through  the  list  of  servants,  &c. ;  and  I 
think  some  reduction  may  be  made,  but  of  trifling  amount  in 
comparison  with  performers'  salaries." 

Mr.  Harrison,  in  his  evidence,  stated  that  the  plaintiff  repeatedly 
assured  him  that  the  theatre  had  made  profits  to  the  extent  of 
10,0002.  in  each  of  the  years  1819, 1820,  and  1820—1821,  and  that, 
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in  consequence  thereof,  20,000{.,  or  thereabouts,  of  the  old  debt       Habbis 

of  the  theatre  had  been  paid  off,  and  very  little  new  debt  con-      kbmblb. 

tracted.    But  the  exhibits   (G.)   and   (H.)  which  codtain  Mr. 

Brandon's  statement  of  the  accounts  of  these  seasons,  and  which 

were  sent  by  the  plaintiff  to  Mr.  Harrison  two  months  before,  in 

effect,  represent  the  season  1819 — 1820  as  a  losing  season  to  a 

great  amount.     The  total  amount  of  the  receipts  of  that  season 

are  there  stated  at  56,8882. 148.,  and  the  expenditure  at  41,078Z.4«., 

not  including  tradesmen's  bills  or  regular  annual  payments,  which 

maybe  estimated  together  at  20,000Z.,  making  together  an  excess 

of  expenditure  beyond  the  receipts  of  more  than  6,0002. ;  and  in 

the  letter  (F.),  which  incloses  the  exhibits  (G.)  and  (H.),  *Mr.       [  '741  ] 

Harrison  is  informed  that  the  plaintiff  is  using  every  means 

he  can  to  get  the  leases  of  the  boxes  settled,  that  the  debts  of 

Mr.  Copeland,  &c.  due  before  August,  1818,  may  be,  as  soon  as 

possible,  discharged. 

The  defendants,  by  their  answer,  also  charged  the  plaintiff 
with  a  concealment  of  a  transaction  of  his  father,  in  which  he 
joined,  in  respect  to  the  moiety  of  a  box  sold  by  his  father  to  the 
late  Sir  E.  Antrobus.  It  appeared  that  this  box  was  let,  for 
alternate  weeks,  to  H.B.H.  the  Duke  of  Gloucester,  at  an  annual 
rent  of  2102.  In  the  month  of  September,  1817,  the  plaintiff  and 
his  father  assigned  the  other  moiety  of  this  box  to  the  late  Sir  E. 
Antrobus  for  a  sum  of  2,6252.,  the  whole  of  which  was  received 
by  the  father.  This  sale  was  not  communicated  to  the  other 
proprietors  of  the  theatre ;  but  it  was  represented  to  them  that 
the  moiety  of  the  box  was  let  to  Sir  E.  Antrobus  for  a  term 
of  twenty-one  years,  at  the  same  annual  rent  of  2102.  which  was 
paid  by  the  Duke  of  Gloucester ;  and,  during  the  life  of  Mr. 
Harris,  the  father,  he  accounted  with  the  other  proprietors  for 
this  rent  of  2102.  as  if  paid  by  Sir  E.  Antrobus.  After  the  death 
of  his  father,  the  plaintiff  in  like  manner  accounted  with  the  other 
proprietors  for  the  rent  of  2102.  as  if  paid  by  Sir  E.  Antrobus  : 
and,  on  the  occasion  of  the  agreement  between  the  plaintiff 
and  the  defendants  for  the  lease  in  question,  the  plaintiff  con- 
tinued to  represent  the  box  as  let  to  Sir  E.  Antrobus  at  this  rent 
of  210Z. :  and  it  was  a  part  of  his  agreement  with  the  defendants 
that  this  rent,  together  with  certain  other  rents  payable  to  the 
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Habbis      proprietors  of  the  theatre,  amounting  together  to  1,860{.  a  year, 

Kemble.      should  be  received  by  the  plaintiff  *in  the  maimer  hereinbefore 

[  *742  ]       stated.     The  defendants  stated  that,  since  the  agreement,  they 

had  learnt  the  truth  of  the  case  from  Sir  E.  Antrobus ;  and  they 

insisted  upon  this  transaction,  as  a  reason  for  their  being  relieved 

from  the  lease. 

The  defendants  next  charged  that,  on  the  28th  of  September, 
1820,  Mr.  Harris,  the  elder,  assigned  a  rent  of  4501.,  which  was 
payable  for  Lady  Holland's  box,  to  Messrs.  Stevenson  &  Co.  the 
bankers,  by  way  of  security  for  a  sum  of  6,000i.,  which  was  due 
from  the  proprietors  of  the  theatre,  and  for  a  further  sum  of  4,9402., 
which  was  due  from  himself  individually ;  and  that  this  transaction 
was  also  concealed  from  them,  and  formed  another  reason  why 
they  were  entitled  to  be  relieved  from  the  agreement  in  question. 
Upon  reference  to  the  books  of  account  of  the  theatre,  there 
appeared  to  be  entries  which  manifested  that  this  rent  of  450/. 
was  paid  to  Stevenson  &  Go. 

The  defendants  made  another  charge  with  respect  to  the  alleged 
concealment  of  two  silver  tickets  for  admission,  granted  by  Mr. 
Harris,  the  father,  to  the  late  Mr.  Coutts.  It  appeared,  upon 
the  evidence,  that  during  the  whole  time  the  defendants  wer^ 
interested  in  the  theatre,  persons  were  constantly  admitted  with 
these  tickets,  and  that  they  were  regularly  entered  in  the  nightly 
accounts ;  and  this  charge  was  abandoned  at  the  Bar. 

The  cause  was  heard  in  1826  by  the  VicE-CHA.NCBLLOR,t  who, 
in  1827,  made  a  decree  for  the  performance  of  the  agreement. 
But  this  decree,  in  1829,  was  reversed  by  the  Lord  Chancellor,! 
and  the  bill  dismissed. 

[  748  ]  The  principal  reasons  given  by  the  Vice-Chancbllor  for  his 

judgment  in  pronouncing  this  decree,  were  as  follows: 

It  is  not  pretended  that  there  was  any  intentional  concealment 
of  the  deed  of  1812  on  the  part  of  the  plaintiff.  It  had  long  been 
abandoned  and  lost  sight  of  by  all  parties  concerned ;  and  the 
very  persons  under  whom  these  defendants  claim  haj^ing  executed 
that  deed,  it  is  not  easy  to  understand  upon  what  principle  it  can 

t  Sir  J.  Leach.  |  Lord  Lyndhurst. 
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be  material  whether  these  defendants  had  or  had  not  actual       Harris 
notice  of  the  deed :  but  if  that  were  material,  I  should  be  bound      ebmblb. 
to  declare,  upon  the  evidence  in  the  cause,  that  these  defendants 
are  to  be  affected  in  this  Court  with  notice  of  that  deed. 

That  the  plaintiff  supported  the  proceeding  of  Mr.  Const,  to 
have  the  monies  paid  to  the  receiver  secured  in  this  Court,  is  not 
disputed.  The  present  bill  of  the  plaintiff  to  enforce  the  agree- 
ment of  March,  1822,  was  then  depending;  and  the  support 
given  by  the  plaintiff  to  Mr.  Const's  proceeding,  cannot  be 
represented  as  evidence  of  an  intention  to  abandon  the  agreements 
It  is  said  for  the  plaintiff  that  he,  at  the  same  time,  strenuously 
insisted  on  the  agreement;  but  that  these  defendants  having 
given  him  the  notice  that  they  repudiated  the  agreement,  he  had 
a  right  to  use  his  efforts  to  secure  the  receipts  of  the  theatre  in 
this  Court,  as  a  measure  that  would  be  beneficial  to  him  in  the 
alternative  of  the  defendants  succeeding  to  avoid  the  agreement. 
Whether  the  plaintiff's  view  of  the  subject,  or  his  conduct  in  this 
respect,  was  or  was  not  correct,  it  is  not  necessary  for  me  to  state. 
It  is  enough  to  say  that  his  conduct,  in  this  respect,  can  form  no 
ground  upon  *which  these  defendants  can  retire  from  the  agree-  [  *744  ] 
ment  in  question. 

Having  made  some  preliminary  observations  as  to  the  facts, 
the  Vice-Chancellor  then  proceeded  to  the  particular  statements 
and  accounts  of  the  plaintiff,  of  which  the  defendants  complained. 
It  does  not  appear  to  me  necessary  to  follow  the  calculations. 
The  plaintiff,  in  his  statement  that  the  receipts  of  eleven  seasons 
amounted  to  991,811!.,  must  be  understood  to  refer  to  Mr. 
Brandon's  accounts,  which  were  equally  open  to  the  plaintiff  and 
the  defendants,  and  not  as  speaking  from  personal  knowledge ; 
and  Mr.  Brandon's  accounts,  upon  the  face  of  them,  justify  that 
statement ;  and  as  the  defendants  at  that  time  complained 
of  the  imperfect  and  irregular  manner  in  which  Mr.  Brandon 
kept  these  accounts,  and  had  been  informed  by  Mr.  Harrison 
that  the  plaintiff  did  not  know  the  true  state  of  the  accounts  of 
the  theatre,  and  did  not  understand  the  nature  of  accounts,  or 
of  profit  and  loss,  the  defendants  cannot  reasonably  state  in  a 
court  of  justice  that  they  either  did  rely  or  were  warranted  to 
rely  upon  the  representation  made  by  the  plaintiff,  or  were  misled 
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habbib      by  it.    The  plaintiff's  estriuate  of  the  profits,  at  one  third  of  the 

^BMBLE.      gross  receipts,  professes  to  be  nothing  more  than  a  mere  con- 
jecture on  his  part. 

It  is  to  be  observed  that  the  exhibit  (A.)  was  written  in  the 
lifetime  of  Mr.  Harris  the  elder,  when  there  could  not  possibly 
exist  the  least  idea  of  the  defendants  ever  becoming  the  lessees 
of  the  theatre ;  and  it  must  be  under  very  special  circumstances 

[  *745  ]  indeed,  which  have  no  existence  here,  that  *a  letter  written  at 
that  time  could  be  brought  to  bear  upon  the  subsequent  treaty, 
as  a  representation  afifecting  that  treaty.  But  if  it  were  admitted 
that  it  was  a  representation  upon  which  the  defendants  were 
entitled  to  rely,  it  is  only  a  statement  that  by  means  of  the 
plaintiff's  connection  with  the  Dublin  Theatre,  he  had  been  able 
to  reduce  the  expenses  of  the  theatre.  With  respect  to  the 
exhibits  (G.)  and  (H.))  they  were  written  also  prior  to  the  treaty 
for  the  lease.  They  do,  indeed,  represent  that  a  reduction  of 
expenditure,  to  the  amount  of  7,1052.  5^.  7^.,  had  occurred  in  the 
season  of  1820 — 1821,  this  being  the  season  to  which  the  plaintiff 
refers  in  the  exhibit  (A.),  and  thus  establishing  the  truth  of  the 
statement  in  that  letter,  that  by  his  connection  with  the  Dublin 
Theatre  he  had  been  able  to  reduce  the  expenses  of  the  ensuing 
season  about  2002.  a  week ;  but  so  far  from  representing  that 
such  a  deduction  is  always  to  be  expected,  the  letter  (F.),  which 
incloses  the  exhibits,  states  the  saving  per  week,  in  1821 — 1822,  at 
27!.,  and  the  usual  number  of  weeks  for  the  season  at  forty- four. 
It  is  plain  that  it  was  by  a  saving  in  the  performers'  salaries 
that  the  plaintiff's  connection  with  the  Dublin  Theatre  enabled 
him  to  reduce  the  expenses  2002.  a  week,  in  the  year  1820  and 
1821.  In  the  exhibit  (A.),  before  referred  to,  he  assigns,  as  a 
reason  for  that  reduction,  that  by  keeping  a  theatrical  force  at 
Dublin,  ready,  at  any  time,  to  be  transplanted,  he  could,  of 
course,  do  with  less  stationary  company  at  Govent  Garden.  Upon 
the  whole,  therefore,  the  defendants  seem  to  me  to  have  failed 
altogether  in  the  proo|  of  their  allegation,  that  they  were  misled  by 

[  *746  ]       the  *plaintiff 's  representation,  with  respect  to  permanent  saving 
in  the  expenses  of  the  theatre. 

If  Mr.  Harrison's  memory  in  this  respect  is  to  be  considered  as 
correct,  it  is  not,  and  cannot  be,  denied  that  the  plaintiff  is  guilty 
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of  groat  misrepresentation ;  for  in  the  season  of  1819 — 1820  there  Habbib 
was  no  profit,  but  great  loss ;  and  although  it  be  true  that  about  kemble. 
20,0001.  of  the  debt  was  paid  ofif  in  the  two  seasons,  and  com- 
paiatively  little  new  debt  contracted,  yet  it  was  so  paid  off,  not  by 
profits  only,  bat  by  sale  of  boxes,  which  produced  10,0002.,  and 
paid  off  a  debt  of  12,000Z.  Upon  this  point  it  is  first  to  be 
observed,  that  the  defendants,  who  in  their  answers  enumerate 
the  other  alleged  misrepresentations  of  which  they  complain,  do 
not  in  their  answers  take  any  notice  of  a  misrepresentation  in 
this  respect ;  and  this  being  more  clear  and  tangible  than  any 
other  misrepresentation  which  they  have  enumerated,  it  is  not 
probable,  if  it  had  taken  place,  that  either  Mr.  Harrison  would 
have  omitted  to  mention  it  to  them,  or  that  they  would  have 
omitted  to  state  it  in  their  answers. 

It  is  next  to  be  observed  that,  it  would  be  very  strange  that  a 
misrepresentation  should  be  made  which  is  directly  contrary  to 
the  facts,  as  they  appeared  upon  the  face  of  Mr.  Brandon's 
accounts,  which  were  equally  open  to  all  parties,  and  must  be 
considered  as  equally  known  to  all. 

From  all  these  circumstances,  I  am  judicially  bound  to  come 
to  the  conclusion  that  Mr.  Harrison  has  misapprehended  the 
statement  made  to  him  by  the  plaintiff. 

On  the  part  of  the  defendants,  some  other  minor  points  of 
alleged  misrepresentations  were  urged,  which  appear  to  have 
arisen  from  the  different  *sense  applied  to  the  term  '^  profits  of  [  *747  ] 
the  concern,"  by  the  plaintiff  and  the  defendants,  and  to  which  I 
do  not  think  it  necessary  to  refer  more  particularly.  The 
plaintiff,  very  properly,  as  it  appears  to  me,  treated  the  extinction 
of  debt  as  profit. 

The  concealment  of  the  real  nature  of  the  transaction  with  Sir 
Edmund  Antrobus  was  extremely  incorrect ;  although  it  was  the 
same  thing  to  the  other  proprietors  as  if  the  box  had  been 
actually  let  to  Sir  E.  Antrobus  at  210Z.  »  year.  Upon  referring 
to  the  table  of  annuities,  it  appears  that  an  annuity  of  210L,  for 
t¥Fenty-one  years,  computing  interest  at  51.  per  cent,  is  worth,  in 
present  money,  2,692Z.  7«.  Sir  E.  Antrobus  paid  only  2,625Z.  2«. : 
60  that  Mr.  Harris,  the  father,  in  effect  took  upon  himself  to 
account  with  the  other  proprietors  for  an  annuity  of  2102.  of 
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Harbis      twenty-one  years,  without  having  received  quite  the  full  value  for 
Eehble.      ^^^^  undertaking ;  and  his  half  of  the  property  of  the  theatre  was 
as  good  a  security  to  the  other  proprietors  as  if  Sir  £.  Antrobos 
had  undertaken  to  pay  the  2102.  a  year.     It  was,  however,  the 
duty  of  the  father  and  the  plaintiff,  to  have  disclosed  the  truth 
to  the  other  proprietors,  and  to  have  given  them  an  option  of 
receiving  either  their  proportions  of  2,625Z.,  or  their  proportions 
of  the  210Z.  a  year ;  and  if  the  plaintiff  had  been  well  advised, 
he  would  have  taken  the  occasion  of  his  treaty  with  the  defendants, 
to  state  the  actual  facts.     But  still  the  concealments  cannot  be 
made  to  bear  upon  the  validity  of  the  agreement  for  the  lease. 
The  plaintiff  represents  the  box  as  let  for  210L  a  year ;  and,  as 
far  as  it  regards  the  defendants,  it  is  to  be  considered  as  let 
£  •748  J       at  that  sum,   the  plaintiff  being  bound  to  account  *with  his 
co-proprietors  for  that  rent,  and  his  interest  in  the  theatre  being 
a  full  security  for  the  payment  of  it :  and,  unless  the  defendants 
can  shew  that  their  interests  as  lessees  are  prejudiced  by  that 
concealment,  it  must  be  indifferent  to  the  defendants  whether 
the  2101.  a  year  is  accounted  for  by  the  plaintiff  or  by  Sir  E, 
Antrobus.     If  the  defendants  prefer  their  proportion  of  the 
price  to  their  proportion  of  the  rent,  there  is  nothing  in  the 
agreement  to  prejudice  that  question. 

The  result  of  my  opinion  upon  all  the  facts  of  the  case  is,  that 
the  plaintiff  is  entitled  to  a  specific  performance  of  this  agreement 
as  between  the  plaintiff  and  the  defendants,  Eemble,  Willett  and 
Forbes ;   and  I  must  refer  it  to  the  Master  to  settle  a  proper 
deed  accordingly,   having  regard    to   the    circumstance,    that 
Mr.  Const,  not  being  bound  by  the  agreement,   his  interest 
<;annot  be  affected  by  it,  and  the  Master  must  appoint  a  new 
trustee  in  the  place  of  Mr.  Harrison.     The  defendant  Trotter, 
who  is  only   made  a  party  in  his  character  of  executor  of 
Mr.  White,  was  not  a  necessary  party  to  this  suit ;  and  the  bill 
must  be  dismissed  as  against  him  as  well  as  Mr.  Const,  with 
«osts.     The  defendant  Harrison,  as  trustee  under  the  intended 
•deed,  was  a  necessary  party  to  this  suit ;  and  the  costs  as  to  him 
must  be  governed  by  the  principle  which  applies  to  the  general 
«osts  of  the  suit.     Let  the  defendant  Harrison's  costs  be  taxed, 
and  paid  by  the  plaintiff;  and  let  the  plaintiff's  costs  also  be 
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taxed,  andy  together  with  the  costs  to  be  paid  by  him  to  the       Harris 


r. 


defendant  Harrison,  be  paid  by  the  defendants  Eemble,  Willett,      kemblb. 

and  Forbes ;  and  let  an  account  be  taken  of  what  has  accrued 

due  from  the  defendants  by  way  of  rent,  under  the  "^agreement,       [  *749  ] 

and  of  what  since  the  agreement  has  been  paid  by  the  defendants, 

in  respect  of  the  debts  of  the  theatre  pursuant  thereto,  and 

reserve  the  consideration  of  further  directions  and  costs  until 

after  the  Master  shall  have  made  his  report. 

Lord  Lyndhubst  (then  Lord  Chancellor),  in  giving  judgment 
upon  the  appeal  from  the  Vice- Chancellor,  and  reversing 
the  decree,  made  the  following  observations  : 

The  first  question  is,  whether  the  Court  would  have  directed 
a  specific  performance  of  the  agreement  simply,  or  with  any  and 
what  modification,  if  the  parties  had  not  entered  into  the  posses- 
sion of  the  theatre,  and  nothing  had  been  done  under  the 
afspreement.  The  next  question  is,  whether  by  the  conduct  of 
the  parties  under  the  agreement,  the  circumstances  and  the 
situation  of  the  parties  are  so  changed,  that  a  court  of  equity 
ought  to  direct  a  general  or  some  modified  performance  of  the 
agreement.  Li  framing  the  agreement  of  1822,  it  is  manifest, 
that  none  of  the  parties  had  in  contemplation  the  deed  of  1812. 
There  is  no  satisfactory  evidence  that  they  knew  of  that  deed. 
If  so,  the  treaty  must  have  proceeded  upon  the  assumption,  that 
the  deed  was  no  longer  operative  or  binding  upon  the  parties. 
hi  efiect,  it  was  acted  upon  only  for  two  years.  No  payments, 
after  that  time,  were  ever  made  upon  the  footing  of  that  deed. 

The  misrepresentation  charged  to  have  been  made  with  respect 
to  the  profits  of  the  theatre,  in  the  season  specified,  are  very 
material.  It  is  said,  that  the  other  parties  had  access  to  the 
books  and  accounts ;  but  they  were  kept  in  such  a  manner  as  to 
render  it  difficult,  without  employing  an  *accountant,  to  draw  [  *760  ] 
any  certain  conclusion  from  them. 

It  does  not  appear  whether  the  error  in  the  documents  could 
have  been  detected  if  they  had  been  examined  with  the  books. 
At  all  events,  it  was  a  representation  made  by  Mr.  Harris,  with 
a  view  to  fix  the  terms  of  the  rent  under  the  agreement. 

The  transaction,  as  to  the  box  let  to  Sir  Edmund  Antrobus, 
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Habbis  is  also  material  to  be  considered.  It  appears  that,  many  years 
Vftmr.vL  ago,  there  was  a  contract  with  Sir  E.  Antrobus,  and  a  deed,  to 
which  the  plaintifif  was  a  party.  The  contract  was  to  let  to  him. 
Sir  Edmund,  the  interest  in  a  box  at  the  theatre,  for  21  years, 
at  the  price  of  2,0002. ;  and  upon  the  face  of  the  deed,  the  money 
is  stated  to  have  been  paid  to  the  appellant  and  his  father.  To 
what  purposes  it  was  afterwards  appropriated,  whether  for  the 
father  and  son,  or  the  son  alone,  it  is  not  material  to  enquire* 
The  transaction  was  concealed  from  the  other  proprietors ;  and 
Brandon,  the  treasurer,  acting  under  the  directions  of  Harris, 
the  father,  who  then  was  manager,  from  time  to  time  accounted 
for  an  annual  rent  of        L  as  if  it  were  paid  by  Sir  E.  Antrobus. 

This  was  very  incorrect  and  improper,  and  plainly  contrived 
for  the  purpose  of  deceiving  the  other  proprietors. 

Of  this  concealment  and  misrepresentation  Harris,  the  son, 
was  aware,  in  1822,  when  the  treaty  for  the  sum  was  pending, 
and  the  contract  made.  But  he  did  not  disclose  it  to  the  father, 
with  whom  he  was  contracting,  as  he  ought  to  have. 

On  the  contrary,  the  supposed  rent  of  the  box  is  an  item 
[  *75i  ]  inserted  in  the  second  schedule  to  the  'agreement  of  1822,  as 
part  of  the  property  of  the  theatre,  to  be  transferred  under  the 
agreement.  Now,  according  to  the  established  principles  of 
equity,  parties  who  seek  the  special  aid  of  the  Court  to  enforce 
the  performance  of  an  agreement,  must  be  clear  of  the  imputation 
of  fraud  or  deceit  in  every  part  of  the  transaction.  In  this  case 
it  may  be  said,  as  to  the  purchase  money  for  the  lease  of  the 
box,  that  there  was  security  existing  upon  the  property,  and  that 
compensation  might  be  given  ;  but  this  is  not  sufficient.  Fraud 
and  misrepresentation  operate  as  a  personal  bar  to  the  relief. 
Even  in  courts  of  law  circumstances  of  fraud  might  amount  to  a 
bar  against  the  recovery  of  damages.  Certainly  it  is  so  in  equity 
as  to  specific  performance.  There  was  another  transaction,  as 
to  Lord  Holland's  box,  which  was  of  the  same  description,  and 
open  to  the  same  imputation,  though  less  objectionable  in  degree. 

If,  therefore,  Mr.  Harris  had  not  given  up  the  management, 
and  possession  had  not  been  taken  by  the  appellant,  if  nothing 
had  been  done  under  the  agreement,  it  is  clear  that  a  court  of 
equity  could  not,  consistently  with  established  principles,  have 
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granted  relief  to  a  party  bo  acting,  by  directing  performance  of       Habrib 
the  agreement  either  generally  or  with  any  modification.  Kbmble. 

The  question,  then,  comes  to  this,  whether  the  taking  and 
holding  possession  so  long  mider  the  agreement,  altering  the 
theatre  contrary  to  the  provision  in  the  agreement,  the  appellants 
thereby,  as  it  is  contended,  injuring  the  theatre,  and  by  their 
conduct  affecting  materially  the  interests  of  the  property ;  whether 
these  circumstances  are  sufficient  to  induce  the  Court  to  enforce 
the  specific  ^performance  of  the  agreement  ?  I  think  not ;  [  *752  ] 
because  these  matters  are  of  account  and  compensation ;  and  it 
is  not  necessary  upon  any  of  these  grounds  to  decree  a  specific 
performance.  Taking  all  the  circumstances  into  consideration — 
that  when  the  bill  was  filed,  only  two  years  of  the  term  had 
elapsed,  and  eight  years  were  to  come  of  the  lease  to  be  granted 
under  the  agreement — that  the  parties  iQterested  employed  their 
agent  to  investigate  the  accounts,  and  discovered  gradually  the 
misrepresentations  and  frauds  before  stated — that  a  bill  was  filed 
by  a  third  party,  and  a  receiver  of  the  rents  of  the  theatre 
appointed:  I  do  not  think  that  the  conduct  of  the  parties  in 
taking  and  holding  possession,  is  such  as  to  justify  the  Court  in 
decreeing  a  specific  performance  of  the  contract. 

The  appeal  was  against  the  judgment  of  reversal. 

For  the  appellant :  t 

By  the  agreement  the  respondents  having  undertaken  to 
indemnify  the  appellant  against  any  suit  by  Const  in  consequence 
of  the  transfer  to  them  of  the  possession  of  the  theatre,  have  no 
ground  to  complain  of  the  suit  and  appointment  of  a  receiver. 

The  concealment  or  misrepresentation  of  a  fact,  if  it  is  not 
material  to  the  agreement,  is  not  in  equity  a  ground  to  refuse 
a  specific  performance.  If  the  party  against  whom  the  relief  is 
prayed  has  suffered  none  or  a  trifling  injury  by  the  concealment 
or  misrepresentation,  the  Court  does  not  refuse  the  decree: 
Felloices  v.  Lord  Gwydyr.  I    The  ^respondents  had  the  opportunity       [  ♦  763  ] 

f  The  principal  arguments  on  each  in  the  Courts  below. 

side  are  noticed  in  the  reasons  stated  I  32  B.   B.  148,    153  (1  Buss.   & 

for  their  judgments  by  the  Master  My.  83,  89.) 
ov  THS  Bolls  and  Lord  Ltndhurst 

7—2 
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Habbis      to  examine  the  accounts,  and  to  acquire  a  perfect  knowledge 

KvMM.jt,      of  all  the  material  facts.     Their  own  negligence  cannot  be  made 

a  ground  of  defence  to  resist  the  performance  of  their  agreement. 

For  the  respondents : 

The  accounts  were  so  confused  and  intricate,  that  the  respon- 
dents could  not  by  any  ordinary  diligence  acquire  a  competent 
>  knowledge  of  the  affairs  of  the  theatre  and  the  state  of  its 
concerns,  and  if  so,  negligence  is  not  an  answer  to  a  charge  of 
concealment  and  misrepresentation.  Fellowes  v.  Lord  Owydyr 
was  decided  on  the  principle  that  the  misrepresentation  was  not 
shewn  to  have  been  the  ground  of  the  contract,  and  did  no 
injury  to  the  defendant.  In  this  c&se  the  representation,  that 
the  profits  of  the  theatre  were  larger  than  in  fact  they  were, 
misled  and  injured  the  respondents,  because  they  were  thereby 
induced  to  give  a  larger  rent  than  otherwise  they  would  have 
agreed  to  give.  Courts  of  equity  never  decree  specific  perform- 
ance when  misrepresentation  is  the  ground  of  the  agreement,  or 
any  deception  has  been  practised. 

Sir  Edward  Sugden,  Mr.  Tinney  (and  Mr,  James)  y  for  the 
appellant. 

Mr.  Pepys,  Mr.  Pemherton  (and  Mr.  L.  Lowndes)^  for  the 
respondents. 

LoBD  Chancellob  : 

This  agreement  appears  to  be  affected  by  misrepresentation, 
and  if  so,  it  is  within  the  exception  made  by  courts  of  equity,  as 
to  its  interference  to  compel  specific  performance.  As  there  was 
[  '754  ]  a  difference  of  opinion  between  the  *  Judges  in  the  Courts  below, 
I  was  desirous  that  the  case  should  be  heard  in  the  presence  of 
other  noble  Lords.  I  have  considered  the  case  with  great 
attention,  and  see  no  reason  to  alter  the  judgment  of  the  late 
LoBD  Chancellob,  reversing  the  judgment  of  the  Mastbb  of 
THE  Bolls. 

LoBD  Plunkett  : 
The  respondents  entered  into  this  agreement  under  a  mistaken 
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impression  as  to  the  amount  of  profits,  which  was  the  basis  of 
the  agreement,  and  the  appellant  by  the  misrepresentation  upon 
this  point  has  misled  them.  He  cannot,  therefore,  be  permitted 
to  ask  of  a  court  of  equity  the  performance  of  an  agreement  so 
obtained. 


Habbis 
Kehblb. 


Lord  Lyndhubst  said  that  he  had  paid  great  attention  to  the 
arguments  urged  at  the  Bar  of  the  House,  but  saw  no  reason  to 
alter  the  opinion  which  he  had  given  in  the  Court  of  Chancery. 

Judgment  affirmed. 


KpV^hJL   FROM   THE    CoURT   OF    SESSION. 

DOUGLAS  V.  BEOWN. 

(2  Dow  &  Clark,  171—179.) 

Bankruptcy — Partnership — Foreign  Law — Evidence. 

A  trust-deed  for  the  benefit  of  Scotch  creditors,  made  by  one  of  three 
partners  in  two  Scotch  firms,  all  of  whom  are  also  partners  in  English 
firms,  is  not  such  an  act  in  the  ordinary  course  of  the  partnership  busi- 
ness as  to  be  YaUd  against  the  other  two  partners,  or  their  representatives ; 
and  the  assignees  under  a  general  commission  of  bankrupt  against  all 
cannot  homologate  it.  The  rules  of  English  law  are  matters  of  evidence 
in  Scotch  Courts ;  but  the  House  of  Lords,  sitting  as  a  court  of  appeal 
from  the  decision  of  a  Scotch  Court,  is  equally  an  English  as  a  Scotch 
Court,  and  will  act  on  its  own  knowledge  of  English  law,  and  not  be 
bound  by  the  report  of  that  law  made  by  English  lawyers  to  the  Scotch 
Courts. 

The  facts  of  this  case,  so  far  as  they  relate  to  the  judgment  in 
the  Hoase  of  Lords,  were  these :  John,  Robert,  and  James  Stein 
carried  on,  in  partnership,  for  many  years  prior  to  1812,  the 
business  of  distillers  at  Canonmills,  near  Edinburgh,  under  the 
firm  of  John  Stein,  and  at  Kilbagie  under  the  firm  of  Bobert 
Stein  &  Co. ;  they  were  also  partners  in  the  banking  concerns 
of  Scott,  Smith,  Stein  &  Co.,  of  Edinburgh,  and  of  Stein, 
Smith  &  Co.,  of  London*  On  the  22nd  July,  1812,  the  London 
banking-house  stopped  payment,  and  ^notice  of  that  event 
having  been  despatched  to  Scotland,  the  Edinburgh  banking- 
house  stopped  payment  also*  Four  separate  commissions  were 
immediately  taken  out  against  Bobert  Stein,  Thomas  Smith, 
James  Stein,  and  Bobert  Smith.    A  meeting  of  the  distillery 


18S1. 
Feb.  22. 

Lord 

Bbouoham, 

L.O. 

[171] 


[  •172  ] 
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DoDOLAB     creditors  was  held  at  Edinburgh  on  the  8rd  of  August,  1812; 

Bbown.  ^^^  on  the  6th  of  August  John  Stein,  the  principal  partner  in 
the  distillery  concerns,  and  the  only  partner  on  the  spot,  executed 
a  deed  of  trust,  by  which,  in  the  name  of  the  companies,  he 
conveyed  the  whole  heritable  and  moveable  estates  of  the  com- 
panies to  Messrs.  Brown  and  Gibson  (afterwards  Gibson  Craig), 
for  the  benefit  of  the  Scotch  creditors.  On  the  day  after  executing 
this  deed  John  Stein  set  ofif  for  London.  On  the  11th  of  August 
a  joint  commission  was  sued  out  against  him  and  the  other  four 
partners  in  the  banking  concerns.  The  four  separate  commis- 
sions were  superseded  at  the  same  time.  The  trustees  had 
undertaken  and  performed  the  trusts  under  the  deed  of  the 
6th  of  August,  and  communications  between  them  and  Messrs. 
Guthbert,  Smith  and  Duval,  the  then  London  assignees,  had 
taken  place.  Among  these  was  a  letter,  dated  1st  September, 
1812,  written  by  the  London  assignees,  in  which  they  desired 
Mr.  Gibson,  on  their  behalf,  to  take  possession  of  what  belonged 
to  the  bankrupts,  and  gave  him  certain  directions  about  sending 
part  of  the  effects  (the  produce  of  the  distillery)  to  the  English 
market.  They  also  desired  certain  things  to  be  done;  and 
added,  "We  reqtiest  of  you  therefore,  as  attorney  for  us,  to 
regulate  accordingly."  The  present  appellants  were  subsequently 
appointed  assignees  under  the  joint  commission. 

The  questions  raised  were,  first  whether  the  trust-deed  of  the 
6th  August  was  valid ;  secondly,  whether  the  London  assignees 

[  *173  ]  had  homologated  or  confirmed  it,  *and  thereby  authorized  the 
defenders  to  act  under  it  as  trustees  for  the  Scotch  creditors; 
or,  thirdly,  whether  the  deed  was  not  utterly  invalid  as  a  fraudu- 
lent preference  of  particular  creditors,  and  whether  the  defenders 
were  not  bound  to  account  to  the  appellants  for  all  monies 
received  by  the  defenders  as  agents  and  attomies  for  the 
assignees. 

The  case  having  come  before  the  Scotch  Courts,  on  an  action 
to  reduce  the  deed  of  trust,  a  letter  of  26th  September,  1812, 
from  the  London  assignees  to  the  defenders,  was  reUed  on  by 
the  latter,  to  shew  that  the  assignees  had  recognized  them  in 
the  capacity  of  trustees,  and  had  therefore  homologated  the  trust- 
deed^  so  as  to  make  it  binding  as  against  themselves  and  the 
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English  creditors.     That  letter  was  as  follows  :  "  Gentlemen, —      Douglas 

Being  satisfied  that  the  distillery  concerns  at  Canonmills  and       bbowk. 

Kilbagie  were  carried  on  by  Messrs.  John,  Bobert  and  James 

Stein,  distinct  from  the  concern  in  Fenchurch  Street  under  the 

firm  of  Stein,  Smith  k  Co.,  and  that  the  creditors  of  the  distillery 

companies  have  a  preference  on  the  effects  belonging  thereto,  we 

hereby  authorize  you  to  pay  the  distillery  creditors  the  amount 

of  their  debts,  taking  care,  in  the  first  instance,  to  ascertain  the 

exact  amount  of  such  debts." — It  was  signed  by  Messrs.  Guthbert, 

Smith  and  Duval. 

Lord  CoBEHousE,  the  Ordinary  in  the  cause,  pronounced  the 
following  interlocutor :  "  16th  May,  1828.  The  Lord  Ordinary 
having  considered  the  revised  cases,  and  whole  process,  appoints 
the  parties  to  prepare  and  lodge  a  case  for  the  opinion  of  English 
counsel  upon  the  question,  whether,  on  the  supposition  that  the 
letter  from  Messrs.  Guthbert,  Smith  and  Duval,  to  the  defenders, 
dated  26th  September,  is  held  to  import  an  authority  to  the 
defenders  to  *settle  with  the  distillery  creditors  in  the  capacity  of  [  *174  ] 
trustees,  and  of  consequence  to  be  a  homologation  of  the  trust- 
deed  to  that  effect,  such  authority  is  by  the  law  of  England 
binding  on  the  creditors  of  Scott,  Smith,  Stein  &  Go. ;  and  on 
the  present  assignees  the  pursuers  of  this  action,  reference  being 
had  to  all  the  circumstances  of  the  case,  and  in  particular  to  the 
meeting  of  creditors  held  upon  the  9th  of  that  month.''  The 
only  creditors  who  appeared  to  have  met  on  that  occasion,  or 
who  had  signed  the  minutes  of  that  meeting,  were  James 
Guthbert  and  his  partner ;  and  by  that  minute  they  resolved  to 
authorize  and  empower  the  assignees  '^  to  commence,  prosecute 
or  defend  any  suit  or  suits  at  law  or  in  equity,  or  any  other 
proceedings  in  England  or  Scotland,  for  the  recovery  or  defence 
of  any  part  of  the  said  bankrupts'  estate  and  effects,  or  either  of 
them,  or  to  compound,  submit  to  arbitration,  or  otherwise  agree 
to  any  matter,  cause,  or  thing  relating  thereto." 

Under  the  direction  of  the  Lord  Ordinary,  the  following 
opinion  was  given : 

"On  the  supposition  that  the  letter  from  Messrs.  Guthbert, 
Smith  and  Duval,  to  the  defenders,  dated  the  26th  September, 
1812,  is  held  to  import  an  authority  to  the  defenders  to  settle 
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DoTTai:.As  with  the  distillery  creditors  in  the  capacity  of  trustees,  and 
Bbowk.  of  consequence  to  be  a  homologation  of  the  trust-deed  to  that 
effect,  I  am  opinion  that  such  authority  is  by  the  law  of 
England  binding  on  the  creditors  of  Scott,  Smith,  Stein  &  Co.» 
and  on  the  present  assignees,  the  pursuers  in  the  action,  reference 
being  had  to  all  the  circumstances  of  the  case,  and  in  particular 
to  the  minutes  of  the  meeting  of  creditors  held  upon  the  9th  of 
that  month. 
[  'ITS  ]  "  With  i?egard  to  the  obligation  of  this  transaction  *upon  the 

assignees  in  such  their  character  as  assignees,  and  individually 
as  creditors,  there  could  not  be  a  question  either  in  law  or 
in  equity. 

"  With  regard  to  the  creditors  generally,  the  question  involves 
in  a  conclusion  rather  of  fact  than  of  law. 

"  Assignees  under  a  commission  of  bankrupt  have  the  complete 
legal  authority  and  title  charged  with  a  trust  or  duty  to  use  them 
beneficially  for  the  purposes  of  the  commission.  They  are  pj-iind 
facie  fully  competent  to  bind  the  creditors  at  their  (the  assignees') 
own  discretion,  and  without  any  previous  or  express  sanction 
either  of  commissioners  or  of  creditors,  except  in  those  particular 
instances  in  which  such  sanction  is  required  by  the  statute 
6  Geo.  IV.  c.  16,  s.  88,  viz.  compounding  with  a  debtor,  giving 
time,  taking  security,  submitting  to  arbitration,  and  commencing 
suits  in  equity,  or  any  other  act  relating  to  the  property  vested 
in  or  claimed  by  them.  What  absolute  owners  or  claimants  may 
do,  they  may  do  eflfectually  and  conclusively,  provided  it  be  for 
the  benefit,  or  rather  not  to  the  detriment  of  the  creditors; 
themselves  at  all  events  they  bind ;  and  if  no  creditor  or 
creditors  come  forward  to  complain,  the  act  done  is  good  to  all 
intents  and  purposes  both  in  law  and  in  equity.  If  the  question 
were  agitated  in  this  country  it  would  stand  thus :  Creditors,  one 
or  more  of  them,  would  complain  either  in  a  court  of  equity,  or 
to  the  equitable  jurisdiction  of  the  Chancellor  in  bankruptcy, 
that  the  assignees  had  abused  their  legal  dominion  to  the 
prejudice  of  the  interests  of  such  creditor  or  creditors.  The 
prima  facie  legal  validity  of  the  transaction  would  be  recognized; 
the  question  would  be,  is  it  detrimental  or  not  to  tho^e  on 
[  •i^e  ]      whose  behalf  the  assignees  have  thus  been  *acting  ?    Upon  this 
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qaestion.  as  upon  a  matter  of  fact,  the  Court  would  direct  a      Douglas 


f. 


reference,  either  to  the  commissionerB,  or  to  a  Master  in  bbown. 
Chancery ;  and  upon  their  return,  yea  or  nay,  to  such  inquiry, 
would  make  its  final  adjudication.  If  this  question  were  referred 
to  me,  or  if  in  this  case  I  am  to  be  taken  as  exercising  a  similar 
fonction,  I  should,  under  all  the  circumstances  of  the  case, 
without  hesitation,  affirm  that<«the  assignees  and  creditors  were 
boand,  holding  first  the  assignees  to  be  legaUy  competent  to 
homologate  the  trust-deed ;  and,  secondly,  that  there  was  not  in 
the  mode  of  exercising,  or  in  the  circumstances  attending  such 
exercise,  any  incident  upon  which  the  creditors  were  entitled  to 
disaffirm  it." 

On  this  opinion  being  returned  to  Scotland,  the  Lord  Ordinary 

(Cokbhouse)    pronounced    an    interlocutor,    by   which    it  was 

declared,   "  that    by  the    law   of    England    the    pursuers,   as 

assignees  of  Stein,  Smith  &  Co.,  acting  for  themselves  and  for 

the  creditors  of   the  company,  had  power  to  homologate  the 

trust-deed  executed  by  John  Stein  in  favour  of  the  defenders 

for  behoof  of   the  creditors  of  the  distillery  companies ;   that 

the  pursuers  did  homologate  that  trust-deed,  to  the  effect  of 

authorizing  the  defenders  to  realize  and  distribute  the  funds  of 

the  distillery  companies,  and  for  that  purpose  to  ascertain  the 

claims  against  the  companies,  and  to  settle  with  the  creditors ; 

that  the  defenders  are  bound  to  account  to  the  pursuers  for  their 

actings  and  intromissions  only  in  the  character  and  with  the 

privilege  of   trustees  under  the  said  trust-deed,  and  therefore 

assoilzies  the  defenders  from  the  reductive  conclusions  of  the 

libel."    This  interlocutor  had  been  adhered   to  by  the  first 

division  of  the  Court  of   Session  after  appeal   and  argument 

thereon.    The  case  now  came  on  *to  be  heard  at  the  Bar  of      [  *177  ] 

the  House  of  Lords  on  an  appeal  against  this  interlocutor,  and 

the  same  points  which  had  been  discussed  in  the  Court  below 

were  argued  before  their  Lordships* 

Thb  Lobd  Ghancellob  :  1831. 

Feh  22 

In  this  case  I  am  released  from  considerable  difficulty,  for        — L  ' 
I  can  altogether  put  out  of  view  the  complicated  accounts 
between  the  parties.    I  come  at  once,  therefore,  to  that  which 
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DouoLAs     has  been  the  foandation  of  the  judgment  in  the  Gonrt  below. 

Bbown.  ^^6  Lord  President  admitted,  that  if  the  English  counsel  had 
stated  the  English  law  to  be  diflferent,  a  different  complexion 
might  have  been  given  to  the  business.  The  Lord  Corehouse 
rested  his  interlocutor  on  the  same  ground ;  namely,  on  the 
opinion  of  the  English  counsel,  as  to  what  was  the  English  law. 
Now  the  question  here  seems  to  me  to  be,  whether  we  are  to 
be  bound  by  the  opinion  as  to  the  English  law  ?  This  Court, 
which  is  both  an  English  and  a  Scotch  Court,  has  the  power  to 
import  into  the  case  its  knowledge  of  English  law,  and  as  a 
court  of  appeal  to  act  upon  that  knowledge.  We  must  not 
indeed  govern  cases  of  Scotch  law  by  the  decisions  and  rules 
of  the  English  law,  and  he  who  should  attempt  to  do  so  would 
act  unwisely,  improperly,  and  illegally ;  but  in  the  present 
instance  we  may  act  upon  the  English  law,  for  the  English 
law  is  here  in  question.  In  the  Scotch  Courts  English  law  is  a 
matter  of  evidence,  and  the  evidence  of  what  it  is  must  be  sent 
there  from  England.  The  opinions  of  English  lawyers  upon 
English  law  become  therefore  in  Scotch  Courts  matters  of  fact, 
and  are  so  received  ;  but  how  stands  the  case  here  in  the  Court 
of  Appeal,  where  the  Judges  are  at  once  Judges  of  English  and 
of  Scotch  law?    Is  it  not  somewhat  of  a  subtlety  to  say,  that 

[  '178  ]  though  I  am  an  English  *lawyer,  I  sit  here  on  Scotch  appeals  as 
a  Scotch  lawyer  only,  and  that  I  have  therefore  only  a  right 
to  look  to  the  report  of  the  English  law,  made  by  an  English 
lawyer,  as  a  matter  of  fact,  in  the  same  manner  as  if  I  were 
a  Scotch  Judge  sitting  in  a  Scotch  Court,  and  bound  so  to 
receive  it.  I  think  that  I  am  by  no  means  called  on  to  do  so ; 
and  I  take  the  analogy,  which  seems  to  me  to  be  very  strong,  of 
a  case  under  the  civil  law,  which  in  the  common-law  courts  of 
this  country  is  considered  as  foreign  law,  and  the  rules  of  which 
are  therefore  made  matter  of  evidence.  When  such  a  case  arises 
in  our  common-law  courts,  the  Judges  send  to  the  Bishop  for  his 
certificate  of  the  civil  law.  By  that  certificate,  as  Judges  of 
the  courts  of  common  law,  they  are  bound ;  but  suppose  the 
certificate  to  state  the  civil  law  wrongly,  and  that  the  same 
question  should  afterwards  come  before  the  Court  of  Appeal; 
that   Court  we  know  consists  of  common-law  Judges,  and  of 
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Judges   of    the    Ecclesiastical   Courts.     Now    I    will   suppose 
the   certificate    to    have    been    manifestly  wrong,   would    not 
Sir  J.  NicHOLL,  sitting  in  the  Court  of  Delegates,  correct  the 
error,  and  set  his  brethren  of  the  common-law  right  on  the 
subject  ?    Certainly  he  would.    In  the  same  manner  the  Judges 
of  the  Court  of  King's  Bench  would  act  if  they  were  placed  as  a 
court  of  appeal  under  similar  circumstances.    What  then,  I 
ask,  is  the  law  of  England  with  reference  to  this  case  ?    It  is 
perfectly  true  that  one  partner  can  bind  the  other  in  all  ordinary 
transactions,  but  that  is  not  the  case  here.     The  creation  of 
trusts  by  the  trust-deed  is  not  one  of  the  ordinary  transactions 
of  a  partnership.     The  original  validity  of  the  trust-deed  there- 
fore cannot  be   maintained ;    that    must    be    admitted ;    and 
admitting  that,  then  the  question  comes  whether  it  has  been 
since  homologated.     That  proposition  in  fact  amounts  to  *this, 
if  it  was  not  legal  in  its  origin,  could  the  assignees,  who  could 
not  make  it  legal  at  first,  do  so  afterwards.  Ex  parte  Whitchurch, \ 
is  an  authority  on  that  point,  and  in  that  case  the  assignees 
were    held    not    to    have  power  to  homologate  an  authority 
originally  invalid.     I  therefore  propose  to  your  Lordships  that 
this  case  should  be  sent  back  to  the  Court  below,  with  instruc- 
tions, that  according  to  the  English  law  the  assignees  had  not 
power  to  homologate  the  trust-deed;   and  let  the  Court  then 
proceed  further  as  they  shall  be  advised. 

The  interlocutor  was  accordingly  ordered  to  be  remitted  to 
the  Court  below,  with  the  instruction  proposed  by  the  Lobd 
Chakcbllob« 


Douglas 

V, 

Bbown. 


[  'ITQ  ] 


IN  THE   COMMITTEE  OF   PEIVILEGE8. 

Nettebville   Peebage. 

(2  Dow  &  Clark,  342— .%3.) 

Wills — ^Peerage— Evidence. 

Copies  of  wills  are  not  evidence  to  support  a  claim  of  peerage.    The 
oiiginals  must  be  produced. 

Mr.  Russel,  who  appeared  for  the  claimant  in  this  case, 
mentioned,    while    going    through    the    pedigree,    that    their 

t  1  Atkyns,  210. 
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Brougham, 
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Eldon. 

Lord 
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Nbtteb.      Lordships'  House  had  been  furnished  with  copies  of   certain 
Peerage,     wills  that  formed  part  of  the  proof  for  the  claimant. 

The  Lord  Ghancellob  said  that  that  House  was  more  exact 
than  courts  of  law  as  to  documentary  evidence.  Li  courts 
of  law  certified  extracts  from  the  parish-books,  or  examined 
copies  of  entries  in  them,  were  received  as  evidence,  but  that 
House  required  the  books  themselves  to  be  produced*  And  it 
had  always  been  the  custom  of  their  Lordships  to  require  the 
wills  themselves,  and  not  to  be  satisfied  with  copies  of  them, 
however  well  attested. 

The  Eabl  of  Eldon  observed  that  their  Lordships  always 
required  the  wills  themselves,  unless  there  was  proof  of  their 
actual  loss  or  destruction ;  and  he  mentioned  a  case  on  the 
Northern  Circuit,  where  in  one  trial  a  decision  had  been  given 
one  way  on  the  production  of  the  copy  of  a  will,  but  where 
the  decision  had  been  the  other  way  when  the  will  itself  was 
afterwards  produced. 

Lord  Wynford  was  also  of  opinion  that  the  House  of  Lords 
would  not  be  satisfied  with  anything  but  the  original  wills 
[  *343  ]  themselves,  and,  as  a  proof  that  the  ^originals  ought  always  to 
be  produced,  he  referred  to  a  case  at  Taunton,  where  the  words 
of  a  will  would  have  given  a  fee,  but  on  the  production  of  the 
will  itself,  and  on  examining  it  against  the  light,  it  was  distinctly 
seen  that  these  words  had  been  written  in  after  the  erasure  of 
other  words  that  only  gave  a  life  estate. 

It  was  afterwards  stated,  that  the  law-officers  of  the  Crown  in 
Lreland  had  had  these  instruments  produced  when  the  claim  was 
submitted  to  them  for  their  report,  but  their  Lordships  held  that 
that  was  not  sufficient  to  satisfy  the  rules  of  the  House,  and  they 
therefore  could  only  consent  to  hear  counsel  on  this  case,  subject 
to  his  undertaking  to  produce  the  original  wills  to  their  Lordships 
and  also  subject  to  any  objections  that  might  arise  on  their 
production. 
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IN  THE   COMMITTEE  OF  PEIVILEGES. 

Bloomfield  Peerage  Case. 

(2  Dow  &  Clark,  344—348.) 

Where  three  Irish  peerages  are  considered  extinct,  and  a  new  creation 
takes  place,  after  which  one  of  these  peerages  is  revived,  the  new  crea- 
tion is  valid  under  the  Act  of  Union  with  Ireland,  but  the  Crown's  right 
again  to  create  a  new  peerage  wiU  be  suspended  till  the  full  number  of 
vacandee  has  occurred. 

In  this  case  Benjamin  Lord  Baron  Bloomfield  claimed  to  have  a 

ri(^t  to  vote  at  the  election  of  representative  Peers  for  Ireland. 

The  question  on  the  validity  of  his  claim  arose  on  the  following 

facts :  In  the  month  of  May,  1825,  Sir  Benjamin  Bloomfield  was 

created  by  patent  a  Baron  of  the  Kingdom  of  Ireland,  by  the  title 

of  Baron  Bloomfield  of  Oakhampton  and  Bedwood,  in  the  county 

of  Tipperary .     The  patent  recited  that  three  peerages  had  become 

extinct,  namely,  those  of  Patrick  Earl  of  Boscommon,  of  T.  J. 

Warren  Viscount  Bulkely,   and  of    Sylvester   Douglas   Baron 

Glenbervie,  no  claim  having  been  put  in  for  the  Boscommon 

Peerage  (that  which  had  most  recently  become  extinct)  for  above 

a  year  after  the  death  of  the  late  Earl.     By  the  fourth  Article 

of  the  Act  of  Union  with  Ireland  it  is  provided,  "  That  if  any 

peerage  shall  at  any  time  be  in  abeyance,  such  peerage  shall 

be  deemed  and  taken  as  an  existing  peerage ;   and  no  peerage 

shall  be  deemed  extinct  unless  on  default  of  claimants  to  the 

inheritance  of  such  peerage  for  the  space  of  one  year  from  the 

death  of  the  person  who  shaU  have  been  last  possessed  thereof ; 

and  if  no  claim  shall  be  made  to  the  inheritance  of  such  peerage, 

in  such  form  and  manner  as  may  from  time  to  time  be  prescribed 

by  the  House  of  Lords  of  the  United  Kingdom,  ^before  the 

expiration  of  the  said  period  of  a  year,  then  and  in  that  case 

such  peerage  shall  be  deemed  extinct;   provided  that  nothing 

herein  shall  exclude  any  person  from  afterwards  putting  in  a 

claim  to  the  peerage  so  deemed  extinct ;  and  if  such  claim  shall 

be  allowed  as  valid  by  judgment  of  the  House  of  Lords  such 

peerage  shall  be  considered  as  revived ;  and  in  case  any  new 

creation  of  peerage  of  that  part  of  the  United  Kingdom  called 

Ireland  shall  have  taken  place  in  the  interval,  in  consequence  of 

the  supposed  extinction  of  such  peerage,  then  no  new  right  of 


1831. 

Lord 
BaOUGHAM, 

L.O. 

Lord 
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Blooufield  creation  shall  accrue  to  his  Majesty  in  consequence  of  the  next 
extinction  which  shall  take  place  of  any  peerage  of  Ireland." 

By  a  judgment,  dated  19th  June,  1828,  of  the  House  of  Lords,  it 
was  declared  that  Michael  James  Bobert  Dillon  had  proved  his 
claim  to  the  title  of  the  Earl  of  Boscommon. 

In  consequence  of  this  decision,  it  appeared  that  the  Bloomfield 
Peerage  had  been  granted  when  only  two  peerages  were  actually 
extinct. 

The  peerage  of  John  Earl  of  Garhampton  became  extinct  on 
his  death  on  the  17th  of  March,  1829,  and  was  the  next  extinction 
after  the  decision  on  the  Roscommon  case. 

Three  peerages  of  Ireland,  in  addition  to  that  of  Garhampton, 
have  since  become  extinct ;  viz.  Henry  Earl  of  Barrymore, 
Frederick  Earl  of  Ulstfer,  Eyre,  Baron  of  Gastlecoote. 

On  the  81st  of  Dec,  1880,  a  patent  issued,  reciting  these  facts, 
and  containing  a  grant  of  the  dignities  of  a  Baron  and  Viscount 
of  Ireland  to  Standish  O'Grady,  of  Eockbarton,  by  the  name  of 
Baron  O'Grady,  of  Eockbarton,  and  Viscount  Guillamore,  of 
Gahir  Guillamore,  in  Limerick. 
'[  346  ]  Under  these  circumstances  the  question   was,  whether  the 

grant  of  the  Bloomfield  Peerage  could  be  sustained.  That  grant 
had  been  made,  when,  in  fact,  only  two  peerages  were  extinct ; 
and  the  Act  of  Union  had  in  the  first  place  declared  that  no  new 
creation  should  be  made  till  three  peerages  were  extinct ;  and 
had  afterwards  provided  for  the  restraint  of  the  Eoyal  Prerogative 
if  a  new  creation  should  be  made  under  circumstances  like  the 
present,  but  had  said  nothing  as  to  the  validity  of  such  new 
creation. 

The  case  was  referred  by  the  Grown  to  the  House  of  Lords, 
and  counsel  were  heard  before  the  Gommittee  of  Privileges,  to 
whom  the  House  had  referred  it. 

Jnly  13.       The  Lord  Ghancellor  : 

This  w^as  clearly  a  casus  omissus  in  the  Act  of  Union,  which  in 
this  respect  their  Lordships  were  bound  to  construe  in  favour  of 
the  Grown,  as  the  Grown  possessed,  but  for  this  restriction,  the 
undoubted  power  of  creating  as  many  peers  as  it  might  choose. 
Now  it  was  a  rule  of  law,  that  a  restriction  on  the  exercise  of  any 
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power  legally  vested  in  a  private  individual  must  be  construed    Bloomfibld 

Pebbaqe. 
strictly,  still  more  it  must  be  so  construed  in  the  case  of  the 

Grown.     Unless  the  case  on  which  the  restriction  was  to  operate 

was  exactly  mentioned  it  would  not  be  included  in  the  restriction. 

A  restriction  imposed  by  Act  of  Parliament  upon  all  corporations 

sole,  though   the  Grown  was  undoubtedly  a  corporation   sole, 

would  not  include  the  Grown  unless  it  was  specially  mentioned. 

Grants  were  generally  construed  against  the  grantee ;  but  in  this, 

as  in  other  respects,  the  Grown  was  an  exception  to  the  general 

role,  and  all  grants  to  which  the  Grown  was  a  party  were  to  be 

construed  in  favour  of  the  Grown.      These  alone   would   be 

sufficient  reasons  to  decide  the  present  *case  if  it  stood  in  dubio,       [  *347  ] 

It  did  not,  however,  appear  to  do  so.     The  Legislature  had  said 

that  the  Grown  should  only  create  a  peer  in  a  certain  event,  and 

it  had  then  provided  that  if  the  Grown,  having  reason  to  believe 

that  that  event  had  happened,  should  make  a  new  creation,  the 

power  of  the  Grown  should  be  suspended  until  certain  other 

events  had  happened,  but  it  did  not  pretend  to  say  that  the  new 

peerage  thus  created  should  be  considered  as  a  void  act  of  the 

Crown.     The  only  effect  was  that  the  new  peerage  would,  so  to 

speak,  be  carried  to  the  debit  of  the  Grown's  privilege,  and 

would  render  one  vacancy  more  than  the  usual  number  necessary 

before  the  Grown  could  again  exercise  its  prerogative.     Unless 

this  construction  was  put  upon  the  clause  in  the  Act  of  Union 

there  would  be  no  means  of  knowing  when  the  Grown  had  the 

power  of  making  an  Irish  peerage.     Under  these  circumstances 

he  thought  it  was  fit  that  their  Lordships  should  report  in  favour 

of  the  claim. 

Lord  Wynfoed  : 

If  he  had  the  least  doubt  upon  this  case  he  should  advise  their 
Lordships  to  adjourn  it  to  have  the  assistance  of  the  Attorney- 
General,  but  it  was  too  plain  to  require  further  consideration. 
The  King's  right  to  confer  a  peerage  existed  at  common  law,  and 
that  privilege  could  only  be  affected  by  plain  and  direct  words. 
There  were  none  such  here.  The  King  having  once  exercised  his 
prerogative,  the  right  he  conferred  vested  in  the  newly-created 
peer.    If  the  case  stopped  there  it  would  be  sufficient,  for  the 
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Bloomfikld  party  could  not  now  be  deprived  of  his  rights  as  a  peer,  as  those 
rights  were  in  full  existence  when  the  peerage  was  made.  The 
Act  then  referred  to  a  dormant  claim  being  afterwards  allowed, 
and  said  that  such  a  peerage  should  be  considered  as  revived, 
[  *348  ]  and  so  it  was,  but  not  *so  as  to  deprive  the  peer  who  had  been 
created  in  the  mean  time  of  the  rights  that  he  would  otherwise  be 
entitled  to  enjoy.  The  only  effect  of  such  revival  was  that  the 
King's  right  of  creation  would  be  suspended  for  a  further  time 
than  if  the  revival  had  not  taken  place.  The  difficulty  would 
arise  with  respect  to  the  next  peerage,  but  there  could  be  none 
with  respect  to  the  present  claimant.  The  King's  right  was  in 
full  force  when  he  exercised  it.  The  peerage  completely  vested 
at  'that  time,  and  it  could  not  afterwards  be  divested  by  the 
revival  of  one  of  the  peerages  then  considered  extinct. 

Claim  allowed. 
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CHANCERY. 
BENSON  V.  WHITTAM.  issi. 

Dee,  14. 
(5  Simons,  22—35.)  

A  bequest  coupled  with  an  expression  of  the  testator's  motive  {e,g,,  **  to  y  .q      * 

enable  the  legatee  to  assist  such  members  of  a  class  as  he  may  find         f  22  1 
desenring  of  encouragement ")  is  an  absolute  bequest  unfettered  by  any 
trust. 

John  Benson  made  his  will,  in  his  own  handwriting,  dated 
the  30th  of  May,  1822,  and  in  the  following  words:  **I  give 
and  bequeath  unto  my  niece,  Maria  Foster,  for  her  own  sole  use 
and  disposal,  the  dividend  arising  on  my  share  as  a  contributor 
to  the  joint  stock  of  the  Corporation  of  the  Amicable  Society  for 
a  perpetual  Assurance  Office :  to  Sarah  Acres,  spinster  (who  has 
been  brought  up  iii  my  family  from  her  infancy)  so  long  as  she 
remains  unmarried,  the  sum  of  2002.  per  annum,  for  her  sole 
and  separate  use,  to  my  niece,  Mary  Parsons,  200Z.  per  annum, 
for  her  sole  and  separate  use,  and,  after  her  decease,  to  be 
equally  divided  amongst  her  three  children,  or  the  survivor  or 
survivors  of  them,  and,  to  the  widow  of  my  brother  Francis 
Benson,  of  the  city  of  York,  shoemaker,  502.  per  annum,  out  of 
any  money  arising  from  whatever  dividends  I  may  die  possessed 
of  in  the  Bank  of  England,  and  the  residue  and  remainder  of 
the  said  dividends,  to  my  brother,  Arthur  Benson  (to  enable  him 
to  assist  such  of  the  children  of  my  deceased  brotl^er,  Francis 
Benson,  as  he,  the  said  Arthur  Benson,  may  find  deserving  of 
encouragement),!  to  be  paid  to  the  said  several  persons  as  the 
same  shall  become  due ;  and,  upon  the  demise  of  the  said  Sarah 
Acres,  Mary  Parsons  and  her  three  *children,  and  the  widow  of  [  •23  ] 
my  brother  Francis  Benson,  or  any  of  them,  I  bequeath,  each 
such  person's  proportion  of  the  before-mentioned  dividends,  to 
my  said  brother  Arthur  Benson,  to  be  at  his  disposal,  but  the 
principal  to  remain  in  the  Bank :  and  I  also  give  and  bequeath, 
to  the  said  Sarah  Acres,  and  my  before  mentioned  niece,  Mary 
Parsons,  to  be  divided  equally  between  them  (exclusive  of  what 
I  have  before  bequeathed  unto  them)  all  my  household  furniture 

f  In  the  original  will,  these  words  were  in  a  parenthesis. 
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Bbmbon  in  town  and  country,  plate,  watches,  linen,  china,  notes,  bonds, 
Whittam.  ready  cash,  live  stock  and  carriages  (if  any),  and  all  monies  due 
and  owing  to  me,  except  what  money  may  be  in  the  hands  of 
any  banker,  and  1,000Z.  lent  by  me  to  the  trustees  for  repairing 
Peterborough  church,  which  I  bequeath  to  my  said  brother, 
Arthur  Benson,  together  with  the  lease  or  leases  of  any  dwelling- 
house,  land  or  houses  that  I  may  have,  they  the  said  Sarah 
Acres  and  Mary  Parsons  defraying,  or  causing  to  be  defrayed 
my  just  debts  and  funeral  expenses,  and  paying,  to  each  of  my 
executors,  the  sum  of  1002.  for  their  trouble  in  executing  this  my 
last  will  and  testament,  also  2002.  to  Mrs.  Hannah  Benson,  of 
Hull,  widow,  to  enable  her  to  put  out  her  four  children  to  some 
profession,  whereby  they  may  be  enabled  to  gain  a  livelihood, 
and  likewise  20^  to  Sarah  Collins,  spinster,  and  her  sister, 
Frances  Stuart,  and  to  Mr.  Daniel  Denny,  silversmith,  to 
purchase  mourning.  I  likewise  give  and  bequeath,  to  my  said 
brother,  Arthur  Benson,  all  my  Parliamentary  books,  fire-arms, 
fishing-rods  and  tackle  thereunto  belonging,  together  with  my 
walking  sticks  and  canes,  and,  to  the  children  of  my  brother 
Francis  Benson,  all  my  wearing  apparel,  shoes  and  body  linen, 
to  be  equally  divided  amongst  them,  and  I  do  appoint  my 
[  *2i  ]  said  brother,  *Arthur  Benson,  and  George  Whittam,  Esquires, 
executors  of  this  my  last  will  and  testament." 

The  testator  died  on  the  8rd  of  April,  1827. 

It  appeared  by  the  Master's  report,  that  Arthur  Benson,  and 
Mrs.  Parsons  and  the  five  other  children  of  Francis  Benson,  (all 
of  whom  were  defendants,)  were  the  testator's  next  of  kin  at  his 
death,  and  that  they  were  in  humble  conditions  of  life ;  and  that 
the  testator,  at  the  date  of  his  will,  was  possessed  of  28,(X)0Z. 
stock  in  the  Three  per  Gents,  and  Four  per  Gents.,  and  at  his  death 
of  27,5002.  stock  in  the  Three  and  Three  and  a  half  per  Gents. 

The  causes  now  came  on  to  be  heard  for  further  directions; 
and  the  questions  were,  Ist,  whether  Arthur  Benson  was  entitled, 
absolutely,  to  the  testator's  stock,  subject  to  the  payment  of  the 
annuities  :  2nd,  whether  the  will  created  a  constructive  trust  for 
the  children  of  Francis  Benson :  8rd,  whether  any  part  of  the 
capital  of  the  testator's  stock,  passed  under  the  bequest  to  Sarah 
Acres  and  Mary  Parsons. 
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Sir  E.  SugdeUy  Mr.  Knight  and  Mr,  Wright  for  the  executors       Bbwson 
of  Arthur  Benson,  the  plaintiff  in  the  original  cause,  who  had     whittam. 
died  pending  the  suit.     *    *    * 

The  Solicitor-Oeneral  and  Mr.  Jeremy,  for  the  defendant,        [  26  ] 
Sarah  Acres : 

let.  It  is  impossible  to  maintain  that  Arthur  Benson  is  entitled 
to  the  stock  absolutely.  The  dividends  only  are  given  to  him 
for  a  particular  purpose,  and  the  principal  is  to  remain  in  the 
Bank ;  so  that  he  could  not  touch  the  principal.     *    *    * 

Mr.   Pepys    and    Mr.    Barber,    for    the  defendant,  Mary        [  27  ] 
Parsons : 

*  *    When  the  testator  intended  a  benefit  to  Arthur,  he  knew        [  28  ] 
bow  to  express  it.    The  funds  for  payment  of  the  annuities, 

are  to  be  at  his  disposal,  as  the  annuitants  die.  It  cannot, 
therefore,  be  supposed  that  what  was  contained  in  the  previous 
part  of  the  gift,  was  to  be  at  his  disposal. 

If  the  Court  should  hold  that  the  trust  which  we  contend  for, 
fails  for  uncertainty,  then  that  portion  of  the  stock,  which  is  not 
required  for  payment  of  the  annuities,  passes,  to  Sarah  Acres 
and  Mrs.  Parsons,  under  the  residuary  clause. 

Mr.  Tredove  and  Mr.  Purvis,  for  the  children  of  Francis        [  20  ] 
Benson,  except  Mrs.  Parsons : 

*  *  If  there  is  any  portion  of  the  stock,  as  to  which  no 
tmst  is  created  for  the  children  of  Francis  Benson,  then  we 
submit  that  Arthur  Benson  takes  a  life  interest  only  in  it,  and 
that  the  capital  is  undisposed  of,  and  consequently,  belongs  to 
the  testator's  next  of  kin. 

[Many  cases  were  cited  by  counsel,  but  in  none  of  them,  except 
Brcfwn  v.  Casamajor  (for  which  see  next  page),  had  it  been  held 
that  the  expression  of  a  motive  or  reason  for  a  gift  would  impress 
that  gift  with  a  trust.] 

Thb  Vicb-Chancellor  :  [  30  ] 

The  first  question  in  this  case,  is  whether  a  trust  is  created, 
for  the  benefit  of  the  children  of  Francis  Benson,  by  the 
following  clause  in  the  will  of  his  brother,  John  Benson :  '*  And 

8—2 
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Benson  the  residue  and  remainder  of  the  said  dividends  to  my  brother 
Whittam.  Arthur  Benson,  (to  enable  him  to  assist  such  of  the  children  of 
my  deceased  brother  Francis  Benson  as  he,  the  said  Arthur 
Benson,  shall  find  deserving  of  encouragement),  to  be  paid  to  the 
said  several  persons.*'  The  words,  "to  enable,  &c.**  are,  as  I 
before  observed,  in  a  parenthesis ;  and  consequently  the  words 
"  to  be  paid,  &c.**  apply,  not  to  the  children  of  F.  Benson,  but 
to  the  persons  to  whom  the  testator  had  given  annuities  in  the 
preceding  part  of  his  will. 

I  am  not  aware  that  there  is  any  case,  where  there  is  a  gift  to 
a  party,  apparently  in  terms  which  would  make  him  the  taker  so 
as  to  have  a  benefit,  and  words  have  been  connected  with  it 
which  express  the  reason  for  which  it  was  given,  such  as  these, 
''to  enable  him  to  assist  such  of  the  children  of  my  deceased 
brother  Francis  Benson  as  he,  the  said  Arthur  Benson,  shall 
find  deserving  of  encouragement,"  in  which  the  Court  has  held 
that  a  trust  was  created  for  those  persons.  The  cases  that  have 
been  cited,  are  cases  where  property  has  been  given  to  a  legatee,, 
with  a  power  to  select  one  or  more  of  a  specified  class  of  persons, 
[  'SI  ]  to  take  the  property  *after  the  decease  of  the  legatee.  As  in 
Harding  v.  Glyn,\  where  the  testator  gave  the  lease  of  his  house 
and  certain  other  articles,  to  his  wife,  but  desired  her,  at  or 
before  her  death,  to  give  the  same  unto  and  amongst  such  of  hia 
own  relations  as  she  should  think  most  deserving  and  approve 
of.  In  such  cases  the  Court  has  held,  if  the  power  be  not 
exercised,  that  a  trust  is  created  in  favour  of  those  persons  who 
were  pointed  out  as  the  objects  of  the  power.  In  the  case  of 
Brown  v.  Casaviajor,l  the  words  were  :  "  I  also  give,  to  the  said 
Humphrey  Sibthorp,  the  further  sum  of  7,000Z.  the  better  ta 
enable  him  to  provide  for  his  younger  children ;  and,  if  he  should 
depart  this  life  before,  or  I  be  rendered  incapable,  in  case  of 
accident,  to  make  any  alteration,  then  I  give  the  said  sum  of 
7,000Z.  to  Susanna  Sibthorp,  his  wife,  for  the  purposes  aforesaid, 
and  if  both  of  them  should  die  before  me,  I  give  the  same 
among  the  younger  children."  In  that  case,  the  Court  held  that 
the  father  was  entitled  to  the  interest  of  the  7,000Z.,  for  his  life  ; 
and  that  his  younger  children  had  an  interest  in  the  principals 

t  4  R.  R.  334,  338  (1  Atk.  469).  J  4  Yes.  498. 
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It  seems  rather  extraordinary  that  any  question  should  have       Bbnbon 

arisen  upon  that  bequest ;  for  it  is  perfectly  plain  that  the  father    whittah. 

was  entitled  to  the  fund  for  his  life,  and  that  he  had  a  power  to 

dispose  of  the  principal  in  providing  for  his  younger  children ; 

and,  if  be  did  not  exercise  that  power,  then  the  fund  was  given, 

expressly,  to  the  younger  children.     In  the  case  of  Brown  v. 

HiggSj\  the  testator  expressed  himself  thus :  ''  I  authorise  and 

empower  my  said  nephew,  John  Brown,  to  receive  the  remainder 

of  the  rent  that  arises  from  my  estate  at  Brize  Norton,  over  and 

above  the  lOOZ.  I  have  directed  to  be  paid  to  my  loving  wife 

Bupertia  Brown,  and  to  dispose  of  it  in  the  following  manner, 

that  is  to  say,  to  take  1002.  of  it,  "^^every  year,  to  his  sole  and       [  *32  ] 

separate  use,  and  to  employ  the  remainder  of  the  said  rent,  after 

paying  the   annual  rent  to  the  College  and  the  fines  for  the 

renewal  of  the  leases,  and  other  necessary  expenses  about  the 

farms,  to  such  children  of  my  nephew  Samuel  Brown  as  my  said 

nephew  John  Brown  shall  think  most  deserving,  and  that  will 

make  the  best  use  of  it,  or  to  the  children  of  my  nephew  William 

Augustus  Brown,  if  any  such  there  are  or  shall  be."     John  died 

in  the  lifetime  of  the  testator ;  and  it  was  held  that  a  trust  was 

created   for   the  children  of    Samuel,   and,   according  to  Lord 

Eldon's  construction,    for  the  children  of  "William  Augustus 

Brown  also,  about  which,  I  think  there  could  not  be  any  doubt. 

I  do  not  see  that  there  is  any  similarity  between  cases  of  that 
kind  and  the  present  case,  where,  in  the  first  instance,  the  gift  is 
to  Arthur  Benson,  and  then  the  testator  has  added  apparently 
the  cause  of  the  gift:  '^to  enable  him  to  assist  such  of  the 
children  of  my  deceased  brother  Francis  Benson,  as  he  the  said 
Arthur  Benson  shall  find  deserving  of  encouragement."  It  is 
clear  to  me  that  the  testator  intended  to  increase  the  funds  of 
Arthur  Benson,  whereby,  if  he  pleased  and  thought  that  there 
were  any  of  the  children  of  Francis  Benson  that  deserved 
encouragement,  he  might  be  better  able  to  assist  them.  I  do 
not  see  any  reason  for  departing  from  the  natural  import  of  the 
words  used  by  the  testator  :  and,  more  especially  as  the  natural 
construction  of  those  words  is  fortified  by  what  follows.  The 
testator  goes  on  to  say:    ''and  upon  the  demise  of  the  said 

t  4  R.  E.  323. 
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Benson 

Whittam. 

[•8S] 


[84] 


[  •ss  ] 


Sarah  Acres  and  Mary  Parsons,  and  her  three  children,  and  the 
widow  of  my  brother  Francis  Benson,  or  any  of  them,  1  bequeath 
such  persons'  proportion  of  the  *before-mentioned  dividends,  to 
my  said  brother  Arthur  Benson,  to  be  at  his  disposal.*'  That, 
according  to  my  apprehension,  is  a  complete  gift  for  the  benefit 
(that  is,  for  the  free  disposition)  of  Arthur  Benson  ;  and,  if  the 
objects  of  the  testator's  bounty,  were  not  Arthur  Benson,  but  the 
children  of  Francis,  how  does  it  happen  that  there  is  no  allusion 
made  to  the  children  of  Francis  in  this  bequest.  My  opinion 
therefore  is,  that  the  words  which  have  been  relied  upon,  are  not, 
of  themselves,  sufficient  to  raise  a  trust  for  the  benefit  of  the 
children  of  Francis  Benson. 

The  next  question  is,  what  is  the  quantity  of  estate  and  interest, 
which  Arthur  Benson  takes  in  what  is  given  to  him  ? 

[After  commenting  upon  the  words  of  the  will,  the  Vicb- 
Ghancellor  concluded  by  expressing  his  opinion  that]  what  the 
testator  meant,  was  that,  in  the  first  instance,  Arthur  Benson 
should  take,  absolutely,  so  much  of  the  stock  as  might  not  be 
wanted  to  answer  the  annuities  given  to  Sarah  Acres,  Mary 
Parsons,  and  the  widow  of  his  brother  *Francis,  and  that,  after 
the  death  of  the  annuitants,  Arthur  should  take,  absolutely,  the 
corpiLs  of  the  fund  out  of  which  those  annuities  were  to  arise. 


1881. 
Deo.  19. 

Shadwell, 
V.-C. 


DUMMER  V.  PITCHER. 

(5  Simons,  35 — 44.) 

; Affirmed  on  appeal,  as  reported  in  2  Myl.  &  Keen,  262.] 


1831. 
Dec.  13,  19. 

Shadwell, 
V.-C. 


PHIPPS  V.  WILLIAMS. 

(5  Simons,  44—64 ;  S.  C.  1  L.  J.  (N.  S.)  Ch.  96.) 

[This  decision  was  ultimately  reversed  as  to  one  point  on 
appeal  to  the  House  of  Lords,  as  reported  under  the  title  of 
Phipps  V.  Ackersy  in  8  CI.  &  Fin.  665,  and  aflBrmed  as  to  another, 
Phipps  V.  Ackers,  9  CI.  &  Fin.  588.  These  decisions  will  appear 
in  future  volumes  of  the  Eevised  Reports.] 
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THOMPSON  V.  GUTON.t  mi. 

(5  Simons,  65—74. )  Dec^B. 

Landlord  and  tenant.    Specific  performance  of  a  covenant  to  renew     Shadwbll, 
a  lease  at  the  expiration  of  the  term  refused  on  the  ground  of  breaches 
of  coTenant  by  the  lessee  during  the  term.  [  ^^  ] 

Bt  an  indenture^  dated  the  2lBt  of  October,  1810,  Joseph 
Debanfre,  by  virtue  of  a  licence,  obtained  from  the  lady  of  the 
manor  of  Hampstead,  demised,  to  Samuel  Thomas  Adams,  for 
21  years  from  the  25th  of  March  then  last,  a  copyhold  messuage 
and  garden,  in  Hampstead,  at  the  yearly  rent  of  252.,  payable 
quarterly;  and  Adams  covenanted  to  cause  all  the  inside  and 
outside  wood  and  ironwork  belonging  to  the  premises,  to  be 
painted  once  in  every  four  years  of  the  term,  and  twice  in  the 
last  two  years,  and  to  keep  the  premises  in  repair,  and  yield 
them  up,  in  good  repair,  at  the  end,  or  other  sooner  determina- 
tion of  the  term,  and  to  pay  the  rent  quarterly,  and  also  that  he 
would,  at  his  own  costs  or  charges,  forthwith  insure,  and  keep 
insured,  during  the  demise,  the  messuage,  from  loss  or  damage 
by  fire,  in  the  joint  names  of  himself,  his  executors,  adminis- 
trators and  assigns,  and  of  Debaufre,  his  heks  or  assigns,  in 
the  Boyal  Exchange  Insurance  Office,  London,  in  the  sum  of 
2,50(M.,  and  would  pay  the  annual  premiums  on  such  insurance, 
and,  within  10  days  after  obtaining  such  policy  or  policies, 
produce  the  same,  if  required,  *unto  the  said  Joseph  Debaufre,  [  *^^  ] 
his  heirs  or  assigns,  and  deposit  and  leave  the  same  with  him  or 
them,  and  also  deliver  and  leave,  with  him  or  them,  the  receipt 
or  receipts  for  the  annual  premium  or  premiums  paid  thereon, 
within  four  days  after  payment  thereof,  such  payment  to  be 
made  within  six  days  after  the  quarter-day  when  such  premium 
or  premiums  should  become  due  and  payable:  provided  that, 
if  the  rent  should  be  in  arrear  for  21  days,  or  if  Adams,  his 
executors,  administrators  or  assigns,  should  make  default  in  the 
performance  of  any  of  the  covenants  therein  contained,  on  his 
and  their  part,  then,  and  from  thenceforth  the  indenture  and 
demise,  and  the  covenants  therein  contained  on  the  part 
of  Debaufre,  his  heirs,  executors,  administrators  and  assigns, 

t  Fitieh  V.   Underwood  (1876)  2  Ch.  D.  310;  Bastin  v.  Bedwell  (1881)  18 
Ch.  D.  238. 
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Thohfbon  should  cease,  determine  and  become  void  to  all  intents  and 
QuYo.v.  purposes,  and  that  it  should  be  lawful  for  him  and  them  to 
re-enter  upon  the  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  and  the  same  premises  to  have  again,  resume, 
repossess  and  enjoy,  as  in  his  or  their  former  estate,  and 
thereout,  and  from  thence  utterly  to  expel,  eject  and  amove 
Adams,  his  executors,  administrators  and  assigns,  and  all  other 
occupiers  thereof.  And  Debaufre,  for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns,  covenanted  with  Adams,  his 
executors,  administrators  and  assigns,  that  he  and  they  paying 
the  rent,  and  performing  the  covenants  on  his  and  their  parts, 
should  peaceably  enjoy  the  premises  during  the  term,  without 
any  interruption  from  Debaufre,  or  any  person  claiming  by, 
through,  from  or  under  him ;  and  also,  that  Debaufre,  his  heirs 
or  assigns,  would,  at  the  expiration  of  the  term,  in  case  the 
same  should  not  be  sooner  determined  through  or  in  consequence 
of  any  act  or  default  on  the  part  of  Adams,  his  executors, 
[  *67  ]  administrators  or  assigns,  *upon  the  request,  and  at  the  costs 
of  Adams,  his  executors,  administrators  or  assigns,  obtain  a 
further  licence  to  demise,  from  the  lord  or  lady  of  the  manor, 
and  execute,  to  Adams,  his  executors,  administrators  or  assigns, 
a  new  lease  of  the  premises,  for  the  further  term  of  14  years,  to 
commence  at  the  end  of  the  term  of  21  years,  at  the  like  rent 
and  under  the  same  covenants  as  were  therein  reserved  and 
contained,  except  any  covenant,  on  the  part  of  Debaufre,  for 
executing  any  further  or  renewed  lease  thereof. 

The  lease,  as  the  bill  stated,  had  been,  some  time  since, 
assigned  to  the  plaintiff;  and,  on  the  3rd  of  October,  1823,  the 
reversion  of  the  premises,  expectant  on  the  determination  of  the 
lease,  became  vested  in  the  defendant,  John  Guyon,  in  right  of 
the  other  defendant,  his  wife. 

The  term  of  21  years  expired  on  the  25th  of  March,  1831. 
The  plaintiff,  however,  either  by  himself  or  his  tenant,  continued 
in  the  possession  of  the  premises.  On  the  19th  of  May,  1831, 
the  defendants  commenced  an  ejectment,  against  the  plaintiff,  to 
recover  possession  of  the  premises.  On  the  14th  of  November, 
1831,  (before  which  time  the  cause  had  been  set  down  for  trial) 
the  bill  was  filed,  stating  that  the  rent  and  covenants  reserved 
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and  contained  in  the  lease,  had  been  duly  paid  and  performed ;     Thompson 
that,  since  the  expiration  of  the  lease,  the  plaintiff  had  applied       guyon. 
to  the  defendants  to  perform  the  covenant  for  renewal,  but  that 
the  defendants,  on  the  ground  that  some  of  the  covenants  in 
the  lease  had  been  broken,  had  commenced  an  ejectment  on  the 
several  demises, of  themselves  and  Debaufre,  for  the  purpose  of 
evicting  the  plaintiff  from  *the  premises ;  that  the  breaches  of       [  *68  ] 
covenant  for  which  the  action  had  been  brought,  appeared,  by 
the  particulars  thereof,  which  had  been  delivered  to  the  plaintiff, 
to  be  for  not  keeping  the  premises  in  repair,  and  yielding  them 
up  in  good  repair  at  the  end  of  the  term,  and  for  not  having 
caused  the  painting  to  be  done  according  to  the  covenant  in  that 
behalf.    The  bill  charged  that  all  the  covenants  in  the  lease 
had  been  strictly  performed,  except  that  part  of  the  inside  and 
outside  wood  and  ironwork  had  not  been  painted  twice  within 
the  two  last  years  of  the  term ;  that  the  omission  had  arisen 
from  accident  and  inadvertence,  in  consequence  of  the  plaintiff 
having  mislaid  the  lease,  and  forgotten  the  exact  time  when  it 
expired ;  that  the  plaintiff  had,  since,  caused  the  painting  to  be 
done,  as  required  by  the  covenant,  whereby  the  covenant  had 
been  substantially,  though  not  literally,  complied  with ;  that  the 
defendants  ought  not  to  be  permitted  to  take  advantage  of  such 
accidental  omission,  especially  as  they  had  sustained  no  damage 
thereby,  and  the  plaintiff  was  willing  to  make  good  such  damage, 
if  any,  as  they  had  sustained.     The  bill  prayed  that  the  defen- 
dants might  be  decreed  specifically  to  perform  the  covenant  for 
a  renewal,  and   to  obtain  a  licence  to  demise,  and  to  grant 
a  lease  to  the  plaintiff,   pursuant  to  that  covenant;   and,  if 
necessary,  that  it  might  be  referred,  to  the  Master,  to  ascertain 
whether  any  and  what  damage  had  been  occasioned  by  the 
accidental  omission  to  paint  the  premises  within  the  last  two 
years  of  the   term,  the  plaintiff  offering  to  pay  the  amount 
thereof,  and  that   the    defendants   might  be  restrained  from 
proceeding  with   their  ejectment,  and  from  commencing  any 
action  against  the  plaintiff,  for  damages,  in  respect  of  any  of 
the  covenants  in  the  lease. 

The  defendants,  by  their  answer,  said  that  the  rent  reserved        [  69  ] 
by  the  lease^  had^  from  time  to  time,  been  paid  to  them,  but 
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Thompson  without  any  knowledge  or  notice,  to  either  of  them,  of  the 
OuTON.  breaches  of  covenant  after  mentioned.  They  then  set  forth 
the  particulars  of  the  breaches,  which  had  been  made,  of  the 
covenant  to  paint  and  repair,  and  added  that  all  such  breaches 
were  subsisting  before,  at,  and  after  the  expiration  of  the  lease, 
and  were,  as  they  were  advised,  continuing  breaches  at  that 
time.  The  defendants  further  said  that,  until  Midsummer,  1811, 
,  the  premises  were  not  insured  at  all,  and  that  they  were  then 
insured  for  one  year  only :  that,  from  1812  to  1820,  they  were 
uninsured :  that,  from  Midsummer,  M20,  to  Midsummer,  1828, 
they  were  insured  in  the  Phoenix  Fire  Office,  and  that,  from 
Midsummer,  1828,  to  the  25th  of  December  in  the  same  year, 
they  remained  uninsured :  that,  until  the  25th  of  November, 
1881,  they  had  no  knowledge  or  notice,  whatever,  that  the 
messuage  had  been  uninsured  at  any  time  during  the  term: 
that,  on  the  28th  of  April,  1831,  a  surveyor  employed  by  the 
defendants,  had  surveyed  the»  premises,  and  reported  that  the 
messuage  had  not  been  painted,  either  inside  or  outside,  for  a 
considerable  time  longer  than  two  years :  that  the  messuage  had 
been  injured,  for  want  of  proper  care  and  attention,  and  by  the 
repeated  breaches  of  covenant ;  and  they  submitted  that,  under 
the  circumstances,  the  plaintiff  was  not  entitled  to  a  renewal  of 
the  lease. 

* 
Mr.  Knight  and  Mr,  Winght,  for  the  plaintiff,  now  moved 

for  an  injunction  to  restrain  the  ejectment : 

[  70  ]  ,*     *    The  alleged  breaches  of  covenant  have  reference  to  the 

term  of  21  years ;  there  is  no  breach  as  to  the  term  agreed  to  be 
granted.  If  every  covenant  in  the  lease  had  been  broken,  and 
the  term  had  been  suffered  to  continue,  the  plaintiff  would  have 
a  clear  right  to  the  renewal.  The  covenant  in  question  is  a 
separate,  independent  and  absolute  covenant.  The  lessor  does 
not  covenant  that,  the  tenant  paying  the  rent  and  performing 
the  covenants,  he  will  renew:  but  that  he  will  renew  unless  the 
prior  term  is  determined. 


[  71  ]  Mr.  Pepys  and  Mr.  E.  Montagu  appeared  for  the  defendants. 
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Bat  the  Yigb-Changbllob,  without  hearing  them,  delivered     Thompson 

judgment  as  follows :  Guyon. 

It  is  represented,  by  the  answer,  that,  from  Midsummer,  1820, 
to  Midsummer,  1828,  the  premises  Were  insured  in  the  Phoenix 
Fire  Office,  and  that,  from  Midsummer,  1828,  to  the  25th  of 
December,  1828,  they  were  not  insured  at  all ;  and  the  question 
is  whether  there  is  any  equity  confessed  in  this  answer,  in 
respect  of  which  Jhis  Court  ought  to  interfere,  by  injunction, 
to  restrain  the  action  which  has  been  brought  to  recover  the 
possession  of  the  ^reinlses. 

The  lease  contains  a  covenant  on  the  part  of  the  lessor,  that, 
at  the  expiration  of  the  term  of  21  years,  in  case  the  lease  should 
not  be  sooner  determined  in  consequence  of  any  act  or  default 
of  the  tenant,  he  would  *grant,  to  the  tenant,  a  new  lease  of  the  [  *72  ] 
premises  for  the  further  term  of  14  years:  and  it  is  provided 
that,  if  default  should  be  made  in  the  payment  of  the  rent, 
or  the  performance  of  any  of  the  covenants  in  the  lease,  the 
indenture  and  demise,  and  all  the  covenants  and  agreements 
therein  contained,  should  cease  and  become  void,  and  it  should 
be  lawful,  for  the  landlord,  to  re-enter  on  the  demised  premises. 
The  fact  is,  that  various  breaches  of  covenant  were  com- 
mitted, by  the  tenant,  during  the  term,  which  the  landlord 
might  have  availed  himself  of  to  determine  the  lease,  by 
reentering  on  the  premises,  if  he  had  been  conuzant  of  them. 
It  is  expressly  sworn,  in  the  answer,  that  the  defendants  had 
no  notice  of  the  omission  to  insure  the  premises,  until  the 
25th  of  November  last,  which  is  eight  months  after  the  expira- 
tion of  the  term.  If,  during  the  existence  of  a  lease,  such  a 
breach  of  covenant  is  committed  by  a  tenant,  as  that  a  court  of 
equity  would  not  have  interfered  to  prevent  the  landlord  from 
taking  advantage  of  the  forfeiture  of  the  lease^  had  he  known  of 
the  breach  and  proceeded  to  determine  the  lease,  he  ought  not 
to  be  placed  in  a  worse  situation  after  the  expiration  of  the  terpi) 
than  he  would  have  been  in  had  he  known  of  the  breach  and 
availed  himself  of  it,  before  the  term  expired:  and,  upon  that 
ground,  I  must  refuse  this  motion. 
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[R.R. 


1831. 
Dec.  16. 


Shadwell, 
V.-C. 


MACKINNON  v.  SEWELL. 

(5  Simons,  78—86.) 

[This  decision  was  affirmed  on  appeal  by  the  Lord  GHANCELiiOR, 
as  reported  in  2  Myl.  &  Keen,  202.  A  note  of  the  judgment  of 
the  Vice- Chancellor  will  be  found  in  the  report  of  the  appeal 
in  a  later  volume  of  the  Eevised  Reports.] 


1831. 
Dec,  17. 

1832. 
Jan,  10. 


Shadwell, 
V.-C. 

1831. 
Dec,  21. 

Shadwell, 
V..C. 

[102] 


CASAMAJOR   V.    STEODE. 

(5  Simons,  87 — 101.) 

[Beversed  on  appeal  by  Lord  Brougham,  L.  C,  as  reported  in 
2  Myl.  &  Keen,  706.] 

PHILLIPS  V,  EVERAED. 

(5  Simons,  102—107.) 

A.  leased  premises  to  B.  for  10  jears ;  and  B.  covenanted  not  to  assign 
the  premises  without  A.'s  consent.  A.  agreed  to  grant  to  C.  a  lease  for 
10  years,  from  the  end  of  B.^s  term,  subject  to  the  same  covenants  as 
were  contained  in  B.'s  lease.  C.  died,  before  the  lease  was  executed  to 
him.  A.  filed  a  bill  against  O.'s  executors  (who  admitted  assets),  for 
a  specific  performance  of  the  agreement,  and  offered  so  to  qualify  the 
covenants  of  the  lease,  as  that  the  executors  thould  be  no  further  liable 
thereon,  than  they  would  have  been  on  the  covenants  which  ought  to 
have  been  entered  into  by  the  testator,  in  case  a  proper  lease  had  been 
made  to  him.  Specific  performance  of  the  agreement  decreed,  with  a 
reference  to  the  Master  to  settle  the  lease. 

By  an  indenture  dated  the  19th  of  April,  1819,  the  plaintiff 
demised  to  Isaac  Daulton,  his  executors  and  administrators,  a 
dwelling-house  with  the  out-buildings,  yards  and  gardens  there- 
unto belonging  and  adjoining,  situate  in  Spalding  in  the  county 
of  Lincoln,  and  also  two  pieces  of  pasture  land,  containing  five 
acres,  for  10  years,  from  the  6th  of  April,  1820,  at  the  yearly 
rent  of  2802. ;  and  it  was  thereby  agreed  that  it  should  not  be 
lawful,  for  Daulton,  t  to  part  with  the  possession  of  the  demised 
premises,  to  any  person,  for  all  or  any  part  of  the  term,  without 
the  consent  of  the  plaintiff,  his  heirs  or  assigns,  in  writing,  for 

t  This  proviso,  as  it  was  set  forth  judgment  of  Ashhurst,  J.  in  Eot  v. 
in  the  bill,  did  not  extend  to  Daulton's  Harriwn,  1  R.  E.  513,  514  (2  T.  R. 
executors  or  administrators.    See  the      429). 
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that  porpoee,  first  had  and  obtained.  Daulton,  by  virtue  of  the  Phillips 
lease,  took  possession  of  the  premises,  and  continued  in  posses-  evbbabd. 
sion  of  the  same  until  the  year  1825,  ^hen  he  entered  into  a 
treaty,  with  Biehard  Everard,  to  assign  to  him  a  certain  part 
of  the  premises,  for  the  residue  of  the  term  granted  by  the  lease. 
The  bill  stated  that,  on  the  occasion  of  such  treaty,  Everard 
offered  and  agreed  to  pay,  to  Daulton,  a  rent  of  551.  per  annum, 
for  the  premises  to  which  the  treaty  related,  provided  that 
Daulton  could  obtain  the  plaintiff's  consent  to  ^fche  assignment  [  *J03] 
thereof,  and  provided  the  plaintiff  would  consent  to  grant,  to 
him,  Everard,  a  further  lease  of  the  same  premises,  for  seven 
or  ten  years  at  the  same  rent  of  552.  per  annum,  on  the  expira- 
tion of  the  term  granted  to  Daulton.  The  plaintiff  consented  to 
the  proposed  assignment,  and,  as  the  bill  stated,  agreed  to  grant, 
to  Everard,  a  further  lease,  for  10  years,  of  the  premises  pro- 
posed to  be  assigned  to  him,  at  the  rent  of  55Z.  per  annum,  and 
subject  to  the  same  covenants  as  were  contained  in  Daulton's 
lease. 

In  order  to  shew  that  Everard  was  bound  to  take  the  further 
lease  upon  the  terms  before  mentioned,  the  bill  set  forth 
several  letters  relating  thereto,  which  had  been  written,  by 
Charles  Bonner,  as  the  solicitor,  and  by  the  desire  (as  the  bill 
aD^ed)  of  Everard  to  the  plaintiff,  and  the  answers  returned 
thereto,  and  which  the  bill  contended,  amounted  to  a  binding 
agreement,  between  the  plaintiff  and  Everard,  for  such  further 
lease. 

In  July,  1825,  Everard  entered  into  possession  of  the  premises 
agreed  to  be  assigned  to  him,  and  continued  in  possession  of 
them  until  the  20th  of  November,  1829,  when  he  died,  having, 
by  his  will,  appointed  the  defendants  his  executors;  but  he 
had  not  taken  any  lease  from  the  plaintiff,  in  pursuance  of 
the  alleged  agreement.  After  Everard's  death,  the  plaintiff's 
fioUeitor  informed  the  defendants,  by  letter,  that  the  plaintiff 
was  ready  to  grant,  to  them,  a  lease  agreeably  to  their  testator's 
contract,  and  to  permit  the  covenants,  which  were  to  be  entered 
into  on  their  parts,  to  be  so  qualified  as  that  the  defendants 
might  be  no  further  liable  thereon,  than  they  would  have  been 
on  the  covenants  which  ought  *to  have  been  entered  into  by       [  *104  ]| 


126  1881.     CH.     5  SIMONS,  104—106.  [b.b. 


Prilups  the  testator,  in  case  a  proper  lease  had  been  made,  to  him,  in  his 
EvERARD.  lifetime,  and  he  had  executed  a  counterpart  thereof.  The  defen- 
dants, however,  declined  to  accept  any  lease  from  the  plaintiff: 
upon  which  the  bill  was  filed,  *  *  praying  that  the  defendants 
might  be  decreed  specifically  to  perform  the  agreement  so  made 
and  entered  into  by  the  testator,  and  that  they  might  be  decreed 
to  execute  the  counterpart  of  a  proper  lease  of  the  premises,  to 
be  executed  by  the  plaintiff  for  carrying  the  agreement  into 
effect  according  to  the  true  intent  and  meaning  thereof. 

[The  questions  raised  were  whether  Bonner's  letters  con- 
stituted a  binding  agreement  on  the  testator's  part  to  accept  the 
lease,  and  if  so  whether  specific  performance  of  the  agreement 
could  be  decreed  against  the  defendants,  as  his  executors.] 

[  105  ]  Sir  E.  Sxvgden  and  Mr.  Rolfe,  for  the  plaintiff. 

Mr.  Knight  and  Mr.  Garratt  for  the  defendants,  as  to  the 
second  question,  said  *  *  that  it  was  impossible  so  to  frame 
the  covenants  of  the  further  lease,  as  not  to  bind  the  executors 
I  *106  ]  *ixi  any  other  way  than  they  would  have  been  bound,  if  the  lease 
had  been  made  to  the  testator  in  the  first  instance :  and  that 
the  reddendum  would  amount  to  a  covenant  for  payment  of  the 
rent,  and  would  bind  the  defendants,  though  they  should  assign 
the  lease. 

Sir  E.  SugdeUy  in  reply.     *     *     * 

The  Yice-Ghangbllor  said  that  the  agency  of  Bonner  was 
established  by  the  evidence,  and  that  the  letters  identified  the 
premises,  and  particularized  the  terms  upon  which  the  lease 
was  to  have  been  granted  to  the  testator,  and  consequently  that 
they  constituted  a  binding  agreement  for  the  lease;  and  that, 
with  respect  to  the  form  of  the  lease  to  be  granted,  by  the 
plaintiff,  to  the  defendants,  it  must  be  referred,  to  the  Master, 
to  settle  it.t     *    *     * 

t  No    further    proceedings    were      Master,  and  paid  the  costs  of  the 
had  in  the  cause.    The  defendants      suit, 
executed  a  lease,  not  settled  by  the 
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FOLEY  V.  PARRY. 

(5  Simons,  138—146.) 

[This  decision  was  affirmed  on  appeal  by  Lord  Brougham, 
L.  C,  as  reported  in  2  Myl.  &  Keen,  188.] 


1832. 
Jan.  14. 


Shadwell, 
V.-C. 


GILLIBRAND  v.  GOOLD.f 

(5  Simons,  149—156 ;  S.  C.  3  L.  J.  (N.  S.)  Ch.  100.) 

Where,  under  a  settlement,  a  sum  of  money  is  to  be  raised,  out  of  real 
estates,  for  the  portions  of  younger  children,  and  some  of  the  portions 
haye  become  payable,  the  Court  will  raise  the  whole  sum  at  once, 
although  some  of  the  children  have  not  acquired  vested  interests. 

By  indentures  of  lease  and  release,  bearing  date  the  10th  and 

11th  days  of  August,  1801,  executed  in  pursuance  of  articles 

made  on  the  marriage  of  Thomas  Gillibrand,  Esq.  and  Miss 

Marcella  Goold  in  the  preceding  month  of  March,  certain  estates 

(consisting  of  a  moiety  of  a  manor,  and  the  messuages,  rents 

and  hereditaments  therein  described)  were  conveyed  to  the  use 

of  Thomas  Gillibrand,  for  life,  with  remainder,  (subject  to  a 

limitation  to  trustees  to  preserve  contingent  remainders,  and 

to  a  rent-charge  of  500Z.,  to  Mrs.  Gillibrand,  during  her  life, 

in  case  she  should  survive   the  said  Thomas   Gillibrand)   to 

S.  H.  Fazakerley  and  G.  Goold  (of  whom  the  defendant  Goold 

was  the  survivor)  for  500  years,  upon  the  trusts  after-mentioned, 

with  remainder  to  the  first  and  other  sons  of  Mr.  and  Mrs. 

Gillibrand,  in  tail  male.     The  trusts  of  the  term  of  500  years, 

after  providing  for  better  securing  the  rent-charge  of  500Z.  out 

of  the  rents  or  by  sale  or  mortgage,  were  declared  as  follows : 

"And,  subject   to  the  aforesaid  trusts  and  without  prejudice 

thereto,  upon  this  further  trust  and  confidence  that,  in  case 

there  shall  be  one  or  more  child  or  children  of  the  said  Thomas 

Gillibrand  by  the  said  Marcella  Gillibrand   (other  than  and 

except  an  eldest  or  only  son)  then  and  in  such  case,  they  the 

said  S.  H.  Fazakerley  and  G.  Goold,  or  the  survivor  of  them,  or 

the  executors,  administrators  or  assigns  of  *such  survivor,  do 

and  shall,  after  the  decease  of  the  said  Thomas  Gillibrand,  (or 

t  Bz  rekUione,     See  Fazakerly  v.      The  names  of  Gillibrand  and  Eaza- 
Ford^  33  B.  B.  129  (4  Simons,  «i90).      kerley  are  misspelled  in  that  case. 


1838. 
Dec.  10. 


Shadwell, 
V.-C. 

[149] 


[  "IBO  ] 
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QiLLiBBAND  in  lus  lifetime,  if  he  shall  so  direct,  by  any  deed  or  instmment  in 
GooLD.  writing,  signed  by  him  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses)  by  mortgage,  salq,  or  any  other 
disposition  of  the  said  manor,  capital  and  other  messuages, 
rents,  hereditaments  and  premises  comprised  in  the  said  term 
of  500  years,  or  any  of  them,  or  any  part  thereof,  for  all  or  any 
part  of  the  same  term,  or  by  and  out  of  the  rents,  issues  and 
profits  thereof  respectively  (but  subject  to  the  said  annual  sum 
or  yearly  rent-charge  of  500Z.  and  the  powers  and  remedies 
hereinbefore  contained  for  compelling  payment  thereof)  levy 
and  raise,  for  the  portion  or  portions  of  all  and  every  such 
child  or  children  (other  than  and  except  an  eldest  or  only  son) 
such  sum  or  sums  of  money  as  is  or  are  hereinafter  mentioned, 
(that  is  to  say)  if  there  shall  be  but  one  such  child,  whether 
a  son  or  daughter,  the  sum  of  6,000Z.  of  Uke  lawful  money,  for 
the  portion  of  such  one  child,  and,  if  there  shall  be  two  such 
children  and  no  more,  be  the  same  sons  or  daughters,  or  a  son 
and  a  daughter,  then  the  sum  of  8,0002.  of  like  lawful  money, 
for  the  portions  of  such  two  children,  and,  if  there  shall  be 
three  or  more  such  younger  children,  be  the  same  sons  or 
daughters,  or  be  there  both  sons  and  daughters,  then  the 
sum  of  10,000Z.  of  like  lawful  money,  for  the  portions  of  such 
three  or  more  children ;  the  said  several  sums  of  6,000i.,  8,000/., 
or  10,000/.,  as  the  case  may  happen,  to  become  and  be  an  interest 
vested  and  transmissible,  in  such  child  or  children  respectively 
who  shall  be  a  son  or  sons,  at  his  or  their  respective  age  or  ages 
of  21  years,  and  in  such  of  them  as  shall  be  a  daughter  or 
daughters,  at  her  or  their  respective  age  or  ages  of  21  years, 
[  •151  ]  or  day  *or  respective  days  of  marriage,  which  shall  first  happen, 
and  to  be  paid  to  him,  her  or  them  respectively,  on  or  at  the 
same  age,  day  or  time,  if  the  same  shall  happen  after  the 
decease  of  the  said  Thomas  Gillibrand,  but,  if  the  same  shall 
happen  in  his  lifetime,  then  immediately  after  his  decease." 

Then  followed  provisoes  of  survivorship  and  accruer  in  case 
any  son  or  sons  should  die  or  become  an  eldest  son,  under  21,  or 
any  daughter  or  daughters  should  die  under  21,  without  having 
been  married,  but  no  such  one,  two,  three  or  more  children  were 
to  be  entitled  to  more  than  the  sums  above  mentioned. 
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"  Provided  also,  and  it  is  hereby  further  agreed  and  declared,  Oulibband 
between  and  by  the  parties  to  these  presents,  that  it  shall  and  goold. 
may  be  lawful,  to  and  for  the  said  S.  H.  Fazakerley  and 
6.  Goold,  and  the  survivor  of  them,  and  the  executors,  adminis- 
trators and  assigns  of  such  survivor,  at  any  time  or  times  after 
the  decease  of  the  said  Thomas  Gillibrand  (or  in  his  lifetime,  in 
case  he  shall  bo  direct  by  any  writing  or  writings  under  his 
hand)  to  levy  and  raise,  by  the  ways  and  means  aforesaid  (but 
subject  and  without  prejudice  as  hereinbefore  is  mentioned)  a  part 
of  the  portion  or  portions  intended  to  be  hereby  provided  for 
such  younger  sons  or  daughters  as  aforesaid,  not  exceeding,  in 
the  whole,  for  any  one  such  child,  one  moiety  or  equal  half  part 
or  share  of  his,  her  or  their  expectant  portion,  and  to  pay  and 
apply,  the  moiety  so  to  be  raised,  for  the  preferment  and 
advancement  or  benefit  of  such  child,  in  such  manner  as  the 
said  S.  H.  Fazakerley  and  G.  Goold,  or  the  survivor  of  them,  or 
executors,  administrators  or  assigns  of  such  survivor,  shall,  in 
their  or  his  discretion,  *think  fit,  notwithstanding  the  portion  or  [  *152  ] 
portions  of  such  child  or  children  shall  not  then  have  become 
vested  or  payable :  and  upon  this  further  trust,  that  they  the 
said  S.  H.  Fazakerley  and  G.  Goold,  and  the  survivor  of  them, 
and  the  executors,  administrators  and  assigns  of  such  survivor, 
do  and  shall,  after  the  decease  of  the  said  Thomas  GiUibrand 
(bat  nevertheless  subject  and  without  prejudice  as  aforesaid) 
by  and  out  of  the  annual  rents,  issues  and  profits  of  the  moiety 
of  the  said  manor,  rents,  hereditaments  and  premises  comprised 
in  the  said  term  of  500  years,  or  any  part  or  parts  thereof,  levy 
and  raise,  for  the  maintenance  and  education  of  the  child  and 
children,  for  the  time  being,  of  the  said  Thomas  Gillibrand  by 
the  said  Marcella  GilUbrand,  for  whom  a  portion  or  portions 
is  or  are  intended  to  be  hereby  provided  as  aforesaid,  in  the 
mean  time  and  until  his,  her  or  their  portion  or  respective 
portions  shall  become  payable,  such  yearly  sum  or  sums  of 
money  as  the  said  Thomas  Gillibrand,  at  any  time  during  his 
life,  by  any  writing  with  or  without  power  of  revocation,  to 
I)e  sealed  and  delivered  by  him  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  to  be  signed  by  him  in  the  presence  of 
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GiLUBSAND  and  attested  by  three  or  more  credible  witnesses,  shall  direct 
GooiiD.  or  appoint,  not  exceeding  what  the  interest  of  the  portion  or 
portions  intended  to  be  hereby  provided  for  such  child  or 
children  respectively,  would  amount  to,  at  the  rate  of  4{.  for 
every  lOOZ.  by  the  year,  were  he,  she  or  they  then  entitled 
thereto,  and,  in  default  of  such  direction  or  appointment,  then 
such  yearly  sum  or  sums  of  money,  not  exceeding  the  amount 
of  such  interest  as  aforesaid,  as  the  said  S.  H.  Fazakerley 
and  G.  Goold,  or  the  survivor  of  them,  or  the  executors, 
[  •loS  ]  administrators  or  ^assigns  of  such  survivor,  shall  think  fit,  the 
said  yearly  sum  or  sums  of  money  for  maintenance,  to  be  free 
and  clear  of  and  from  all  deductions  for  taxes  or  otherwise, 
and  to  be  raised  and  paid  by  four  equal  quarterly  payments, 
on  or  at  the  four  feasts,  or  days  of  payment  hereinbefore 
mentioned,  and  the  first  of  the  same  quarterly  payments  to 
be  made  on  such  of  the  said  days  as  shall  happen  next  after 
the  decease  of  the  said  Thomas  Gillibrand." 

It  was  then  provided  that  the  trustees  should  not  mortgage 
any  part  of  the  premises,  until  some  one  of  the  said  portions 
should  become  payable,  and  that  the  rents,  or  so  much  as  should 
remain  after  payment  of  the  said  annual  sums  for  maintenance, 
should,  until  some  one  of  such  portions  should  become  payable, 
be  received  by  the  person  or  persons  entitled  in  remainder, 
expectant  on  the  term.  There  was  then  a  proviso  declaring  that 
any  sum  advanced,  by  Thos.  Gillibrand,  to  any  of  his  younger 
children,  should  go  in  or  towards  satisfaction  of  his  or  her 
portion,  unless  he  should  declare  the  contrary ;  and,  lastly,  a 
proviso  for  cesser  of  the  term. 

In  December,  1828,  Mr.  Gillibrand  died,  leaving  eight  children 
surviving  him.  The  defendant  Fazakerley,  who  had  assumed 
that  name,  was  the  second  son  of  the  marriage,  but  he  had  then 
become  the  eldest  son  and  tenant  in  tail  male  in  possession 
under  the  settlement.  The  plaintiffs  were  the  other  sons  and 
daughters :  four  of  them  had  attained  21,  and  three  were  under 
that  age.     The  object  of  the  bill  was  to  have  their  portions  raised. 

Sir  E.  Sugden  and  Mr,  Parry ^  for  the  plaintiffs,  submitted 
that  the  whole  10,000?.  ought  now  be  raised. 
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Mr.  Walker,  for  the  defendant  Fazakerley :  Gillibrand 

My  client  is  willing  to  pay  the  whole  sum,  if  he  can  safely  do        Qoold. 
so  ;  but  I  submit  that  only  the  shares  of  the  children  who  have        '-  °*  ^ 
attained  21,  can  be  raised.     [He  cited  Wynter  v.  Bold,\  and 
Dickinson  v.  I>ickinsan.l] 

(The  Vice- Chancellor  :     Suppose    there    are    ten    younger 
children,  are  there  to  be  ten  mortgages  ?) 

*  *  The  remainder-man  can  always  relieve  himself  by  pay- 
ment. *  *  In  this  case,  the  estate  is  the  security  contemplated  [  1^5  ] 
until  payment.  There  is  no  power  to  the  trustees  to  give  receipts, 
and  no  direction  to  appropriate  the  money.  The  advancement 
clause,  as  well  as  other  clauses,  contemplate  that  part  only  may 
be  raised  at  one  time.  The  maintenance  clause  directs  a  portion 
of  the  rents  to  be  applied  in  maintenance,  until  the  portions 
become  payable.  The  succeeding  clause,  that  no  mortgage  is  to 
be  made  until  some  one  of  the  portions  becomes  payable,  does 
not  afford  any  inference  that  one  mortgage  only  is  to  be  made. 
It  was  intended  to  guard  against  any  sum  being  raised  out  of 
the  term,  while  it  was  in  reversion  or  remainder. 

The  Vice-Chancbllor: 

The  whole  10,000Z.,  as  I  understand,  has  become  raisable.  In 
this  settlement  there  is  a  clause  that  no  mortgage  is  to  be  made 
until  some  one  of  the  portions  shall  become  payable.  The  whole 
10,0002.  must  therefore  *be  raised  at  onee.  It  is  said  that  some  ["^ise  ] 
of  the  shares  may  become  diminished  in  amount :  the  answer  to 
that  is  that  the  Court  considers  the  investment  in  the  Three  per 
cent.  Consols,  as  equivalent  to  payment.  If  there  is  any  rise  in 
the  Funds,  the  children  under  age  will  have  the  benefit  of  it. 

t  1  Sim.   &    St.    507,   where  the  living. — 0.  A.  S. 

portions  were  secured  by  a  rever-  J  3  Br.  C.  C.  19.    Many  old  cases 

sionary  teim,  and  were  not  raisable  on  this  subject  are  collected  in  Cod~ 

during  the  lifetime  of  the  mother,  rington  y.  Lord  Foley,  5  B.  B.  332 

who  was  tenant  for  life,  and  was  stLU  (6  Yes.  364). 
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1882. 
Jan,  IS. 


KEVERN  ?;.  WILLIAMS.f 

(5  Simons,  171—177.) 


Shadwell, 

y.-C.  A  bequest  of  residue  to  a  class  of  children  at  the  death  of  A.,  *  *  to  be  by 

[  171  ]  them  received  in  equal  proportions  when  they  shall  severally  attain  the 

age  of  25  years  ;  and  when  the  youngest  shall  have  attained  the  a<re  of 
25  years,  and  he  or  she  shall  have  received  their  final  dividend  or  share 
of  my  estate,  the  trust  shall  cease  "  :  Held,  that  the  class  must  be  ascer- 
tained at  the  death  of  A.,  and  that  children  bom  afterwards  before  the 
eldest  child  attained  25  took  no  interest  under  the  bequest. 

William  Kevern,  by  his  will,  dated  the  16th  of  January,  1798, 
gave  to  Hannah  Pope,  his  apprentice,  when  she  arrived  at  the 
age  of  25  years,  (if  she  should  so  long  Uve),  lOOi.,  for  payment 
whereof  he  bound  his  real  and  personal  estate,  and  to  each  of 
his  executors,  five  guineas,  and  then  disposed  of  his  residuary 
estate  as  follows :  ''All  the  rest  and  residue  of  my  testamentary 
estate,  whether  lands,  tenements,  hereditaments,  monies,  goods, 
[  •172  ]  chattels  or  other  *effects,  of  what  nature  or  kind  soever,  I  give 
and  devise  the  same  unto  my  brother,  Charles  Kevern,  Samuel 
Sims  and  John  Blake,  and  I  do  hereby  constitute  and  appoint 
the  said  Charles  Kevern,  Samuel  Sims  and  John  Blake  to  be 
joint  executors  of  this  my  last  will  and  testament,  in  trust, 
nevertheless,  that  the  whole  of  my  said  estate  shall  be  applied 
towards  the  support  and  maintenance  of  my  wife,  Susannah 
Kevern,  during  her  natural  life,  at  the  discretion  of  my  said 
executors ;  and  I  do  hereby  authorize  and  empower  them,  their 
executors  and  administrators,  for  that  purpose,  to  sell,  alienate 
and  confirm,  or  otherwise  dispose  of  any  or  all  of  my  said  real 
and  personal  estate,  to  the  best  advantage  as  to  them  may  seem 
meet,  and,  after  the  decease  of  my  said  wife,  to  preserve  the 
then  remaining  part  of  my  estate,  or  the  neat  produce  thereof, 
to  and  for  the  use  and  benefit  of  the  grandchildren  of  my  said 
brother  Charles  Kevern,  to  be  by  them  and  each  of  them  received 
in  equal  proportion  to  the  effects  in  hand  and  remaining,  when 
they  and  each  of  them  shall  severally  attain  the  age  of  twenty- 
five  years,  and  not  before ;  and,  when  the  youngest  thereof  shall 
have  attained  the  full  age  of  twenty-five  years  as  aforesaid,  and 

t  In  re  Coppard'$  Estate  (1887)  35      359;  In  re  Mervin,  '91,  3  Ch.  197, 
Ch.  D.  350,  56  L.  J.  Ch.  606,  56  L.  T.      60  L.  J.  Ch.  671.  65  L.  T.  186. 
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he  or  she  shall  have  received  their  final  dividend  or  share  of  my      Ektebit 
said  estate,  the  trust  shall  then  cease  and  determine."    The    williamb. 
testator  died  in  March,  1798,  and  his  widow  Susannah  Eevem 
died  in  April,  in  the  same  year. 

The  bill  alleged  that  there  were  Uving,  at  the  deaths  of  the 
testator  and  his  widow,  seven  grandchildren  of  Charles  Eevem 
the  testator's  brother  ;  that  Mary  Ann  Eevem,  one  of  them,  died 
in  1806,  and  that  the  plaintiff  was  her  administrator;  that 
several  other  grandchildren  of  the  testator's  brother  (who  were 
defendants  *to  the  bill),  were  born  after  the  testator's  decease,  [  •its  ] 
and  some  of  them,  after  the  defendant,  Peter  Mounier,  who  was 
the  eldest  grandchild,  attained  twenty-five ;  that  the  testator's 
brother  died  in  May,  1815 ;  that  such  of  his  grandchildren  as 
were  bom  after  the  testator's  death,  or,  at  all  events,  after 
P.  Mounier  attained  twenty-five,  did  not  take  any  share  or 
interest  in  the  testator's  personal  estate.     *    *    * 

The  bill  prayed  that  the  testator's  personal  estate  might  be 
applied  in  a  due  course  of  administration,  and  the  clear  residue 
thereof  ascertained  and  divided  into  seven  equal  parts,  and  that 
one  seventh  part  thereof  might  be  paid  to  the  plaintiff,  as  the 
administrator  of  Mary  Ann  Eevern. 

[In  answer  to  enquiries  directed  by  the  decree :] 

The  Master  found  that  seven  grandchildren  of  Charles  Eevem,  [  174  ] 
(two  of  whom  were  Peter  Mounier  and  Mary  Ann  Eevem,)  were 
living  at  the  respective  deaths  of  the  testator  and  his  widow; 
that  15  others  were  born  afterwards,  and  three  more  after  the 
19th  of  January.  1813,  on  which  day  P.  Mounier,  the  eldest 
grandchild,  attained  twenty-five,  at  which  time  there  were  17 
grandchildren  living ;  that  P.  Mounier  and  11  others  had  attained 
twenty-five ;  that  Mary  Ann  Eevem  and  four  others  of  the 
grandchildren  had  died,  and  all  of  them  before  P.  Mounier 
attained  twenty-five.  The  Master  also  found  who  were  the 
personal  representatives  of  the  deceased  grandchildren ;  that 
the  testator  and  his  widow  died  at  the  times  mentioned 
in  the  bill;  that  Charles  Eevem,  who  was  the  testator's  only 
next  of  kin  living  at  his  decease,  was  since  dead,  and  that  the 
defendant  William  Williams  was  the  personal  representative  of 
Charles  Eevem. 
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Kevern 

r. 

Williams. 


Sir  E,  Sugdeii  and  Mr.  Daniell,  for  the  plaintiff,  contended 
that  those  only  of  the  grandchildren  who  were  born  at  the  death 
of  the  testator's  widow,  were  entitled  to  his  residuary  estate  ; 
and  that  the  payment  merely,  and  not  the  vesting  of  the 
shares,  was  suspended  until  they  attained  twenty-five:  Walker 
V.  SlwreA     *     *     * 


[176] 


Mr.  Koe,  for  parties  in  the  same  interest  as  the  plaintiff. 


*  *  * 


Mr.  Knight,  Mr.  Preston  and  Mr.  Garratt,  for  the  grand- 
children bom  after  the  death  of  the  testator's  widow,  but  before 
P.  Mounier  attained  twenty-five,  said,  that  all  the  grandchildren 
who  were  in  existence  at  the  period  when  the  testator  had 
directed  his  property  to  be  distributed,  were  entitled  to  participate 
in  it :  Whithread  v.  Lord  St.  John,l  Gilbert  v.  Boorman,^  Mogg 
V.  Mogg.]'     *     *     * 


Mr.  Parker,  for  the  three  grandchildren  born  after  P.  Mounier 
attained  twenty-five,  said  that,  in  order  to  give  effect  to  the 
testator's  intention,  the  period  of  distribution  must  be  when  the 
youngest  grandchild  should  attain  twenty-five.     *     *     ♦ 

[  176  ]  Mr.  Kindersley  for  the  defendant,  Charles  Williams. 

Mr.  Bethell,  for  the  defendants,  the  personal  representatives 
of  the  testator's  widow,  said  that  the  bequest  was  void  for  remote- 
ness, [citing  Leake  v.  Mobinson,^  Cambridge  v.  Rotis.W] 

[  177  ]  Sir  E.  Sugden,  in  reply,  referred  to  Davidson  v.  DaUas.H 

The  Vice-Chancellor  said  that  in  Leake  v.  Robinson  no 
distinction  was  made  between  the  time  of  gift  and  the  time  of 
enjoyment :  that,  in  this  case,  those  only  of  the  grandchildren 
were  entitled  to  take,  who  were  in  esse  at  the  death  of  the  tenant 
for  life. 


t  10  R.  R.  41  (15  Ves.  122). 
t  7  R.  E.  366  (10  Ves.  152). 
§  8R.  R.  137(11  Ves.  238). 
I!  15  R.  R.  185  (1  Mer.  654). 


IT  16  R.  R.  168  (2  Mer.  363). 
tt  6  R.  R.  199  (8  Ves.  12). 
XX  9  R.  R.  350  (14  Ves.  576). 
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BENNETT  v.  COLLEY.f 

(5  Simons,  181—193;  affirmed  2  Myl.  &  K.  225—234;  S.  C.  Coop.  temp. 

Brough.  248.) 

A  testator  bequeathed  a  chiircli  lease  for  2 1  years,  to  A.  for  life,  remainder 
to  his  first  and  other  sons,  and  directed  the  lease  to  be  continually  renewed 
by  the  persons  in  possession  for  the  time  being.  A.  neglected  to  renew, 
and  the  lease  expired  in  1798.  His  eldest  son  attained  21  in  1800.  In 
1830  A.  died.  In  1831  the  eldest  son  filed  his  bill,  praying  to  be  com- 
pensated lor  the  loss  of  the  lease  out  of  A.*s  assets :  Held  that  he  was 
entitled  to  the  relief  notwithstanding  the  lapse  of  time,  though  he  might 
have  applied  for  a  receiver  in  A.'s  lifetime. 

By  an  indenture  dated  the  29th  of  November,  1788,  the  Dean 
and  Chapter  of  Chester  demised  the  rectory  and  tithes  of 
Shotwick,  Great  and  Little  Sanghall,  Capenhurst,  Woodbank 
and  Ledsham,  in  the  county  of  Chester,  to  Samuel  Bennett 
for  21  years,  at  the  yearly  rent  of  80Z.  It  being  the  custom  of 
the  Dean  and  Chapter  of  Chester  to  grant  renewals  of  their 
leases  at  *the  expiration  of  every  seven  years,  provided 
apphcation  was  made  to  them  within  six  months  afterwards, 
renewals  of  the  before-mentioned  lease  were  granted  to  Bennett 
in  1742, 1749,  and  1766. 

Bennett,  by  his  will,  dated  the  18th  of  September,  1768, 
devised  to  Edward  Pamell  and  Thomas  Brock,  and  their  heirs, 
all  his  messuages,  lands,  hereditaments  and  real  estates,  in  Great 
and  Little  Sanghall,  upon  trust,  by  mortgage  of  the  same  or 
any  part  thereof,  to  raise  so  much  money  as,  together  with 
certain  other  money  to  come  to  their  hands  as  therein  men- 
tioned, would  be  sufficient  to  pay  his  debts  and  legacies  ;  and,  in 
case  sufficient  money  could  not  be  raised  by  mortgage  of  his 
estates  in  Sanghall  for  the  purposes  aforesaid,  he  gave,  to  his 
trustees,  the  tithes  of  the  township  of  Sanghall  and  elsewhere, 
which  he  then  held  by  lease  under  the  Dean  and  Chapter  of 
Chester,  to  hold  for  all  his  estate  and  interest  therein,  (with 
power  for  his  trustees  to  renew  the  same  lease  out  of  their 
trust-money)  upon  trust,  by  mortgage  of  the  same  tithes,  to 
raise  so  much  more  money  as  would  be  sufficient,  with  the  other 
tmst-money,  to  discharge  the  remainder  of  his  debts,  legacies, 

t  If  this  hreach  of  trust  effected  a      Trustee  Act;,  1888,  8.  8,  would  not 
coDTersion  of  the  trust  property  to      apply  to  the  decision. — 0.  A.  S. 
the  use  of  the  tenant  for  life,  the 


1832. 
Jan.  17,  28. 

Shadwell, 
V.-C. 

On  Appeal. 

1833. 

Bee.  13,  14, 

16. 

Lord 

Bbougham, 

L.C. 

[181] 


[  •182  ] 
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Bkknett      funeral  expenses  and  charges  attending  the  trusts  of  his  will ; 

Collet.  ^^^>  subject  as  aforesaid  and  chargeable  as  thereinafter  men- 
tioned, he  devised  all  his  real  estates  of  inheritance  in  Great  and 
Little  Sanghall,  and  also  his  manor  of  Shotwick  and  all  other 
his  real  estates,  to  his  wife,  Martha  Bennett,  for  her  life,  with 
remainder  to  John,  the  son  of  his  nephew  Samuel  Nevitt  for  his 
life,  with  remainder  to  jbhe  trustees  to  preserve  contingent 
remainders,  with  remainder  to  Samuel  Nevitt's  first  and  other 
sons  in  tail  male,  with  remainders  over.     The  will  contained 

[  •iss  ]  *the  following  clause:  "And,  as  to  the  said  tithes  I  hold  under 
the  said  Dean  and  Chapter,  the  lease  whereof  is  renewable  every 
seven  years,  and  which  renewal  is  soon  to  take  place,  my  will  is 
that  my  said  trustees  shall  first  renew  the  same,  and  pay  the 
consideration-money  thereof,  out  of  their  trust-money,  and  take 
such  new  lease  in  their  names,  to  attend  the  devise  of  such 
tithes  by  this  my  will ;  and,  after  such  first  renewal,  I  direct  that 
the  person  for  the  time  being  possessing  such  tithes  under  this 
my  will,  shall  continually  renew  the  same  lease  thereof,  so  that 
the  possession  of  the  same  tithes  may  be  continued  to  the  parties 
for  the  time  being  possessing  my  manor  of  Shotwick,  so  long 
and  so  far  as  may  be  by  law ;  and,  therefore,  I  give  and  devise 
the  said  tithes  and  all  my  estate  therein,  with  the  right  of 
renewal,  and  when  renewed  from  time  to  time  as  aforesaid, 
subject  to  the  trusts  and  powers  aforesaid,  to  my  said  wife,  for 
her  life,  and  after  her  decease,  to  the  person  and  persons  for  the 
time  being  successively  possessing  my  said  manor  of  Shotwick, 
under  this  my  will,  and  to  go  along  with  the  limitations  of  the 
said  manor,  as  far  as  may  be  without  being  subject  or  liable  to 
any  other  charge  or  disposition  than  such  person  can  make  of 
the  said  manor."  The  testator  appointed  Parnell  and  Brock 
executors  of  his  will,  and  died  on  the  23rd  of  September,  1763. 
In  the  month  of  November,  1763, 1770  and  1777  renewed  leases  of 
the  tithes  were  granted,  for  21  years,  by  the  Dean  and  Chapter, 
either  to  the  testator's  widow,  or  to  Brock,  the  acting  executor 
of  his  will.  In  December,  1777,  the  widow  died,  and  upon  her 
decease,  John  Nevitt,  the  plaintiff's  father,  (who  afterwards  took 
the  name  of  Bennett,)  entered  into   possession  of   the  estates 

[  •is^  ]       *and  tithes  comprised  in  the  will,  as  tenant  for  life  under  the  will. 
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In  November,  1784,  the  first  seven  years  of  the  lease  granted  Beknett 
in  1777,  expired ;  and  the  plaintiflf's  father  having  neglected  to  ciollby. 
apply  for  a  renewal  until  after  the  expiration  of  six  months  from 
that  time,  the  Dean  and  Chapter,  on  that  account,  refused  to 
grant  him  any  further  lease  of  the  tithes  \>  and  in  1798,  the  lease 
of  1777  expired.  In  July,  1800,  the  plaintiff  attained  21.  His 
father,  by  his  will  dated  the  2nd  of  May,  1823,  gave  a  field  to  the 
plaintiff  in  fee,  and  bequeathed  the  whole  of  his  personal  estate, 
to  the  defendants,  in  trust,  after  payment  of  his  debts,  for  his 
daughters,  and  appointed  the  defendants  his  executors.  In 
May,  1880,  the  plaintiff's  father  died. 

The  bill  was  filed  in  January,  1831.  It  alleged  that  the  plaintiff, 
until  after  his  father's  death,  was  not  aware  of  the  existence 
of  the  lease,  or  of  the  neglect  to  renew  it :  that,  if  his  father  had 
duly  renewed  the  lease  every  seven  years,  according  to  the 
custom  of  the  Dean  and  Chapter,  the  same  would  have  been 
renewed  in  1826,  and  the  plaintiff,  as  the  person  in  possession 
of  the  estates  devised  by  Samuel  Bennett,  would  have  been 
entitled,  at  the  time  of  filing  the  bill,  to  an  unexpired  term  of  17 
years  in  the  tithes,  and  also  to  the  tenant  right  of  renewal, 
which  had  been  wholly  lost  to  him  by  his  father's  neglect.  The 
bill  prayed  that  it  might  be  declared  that  the  plaintiff's  father 
was  bound,  pursuant  to  the  directions  in  Samuel  Bennett's  will, 
and  to  the  tenant  right  of  renewal,  to  have  renewed  the  lease 
in  November,  1777,  and  that  the  plaintiff  was  entitled  to  an 
adequate  compensation  *from  his  father's  estate,  for  the  loss  of  [  *i85  ] 
the  lease  and  tenant  right  of  renewal ;  and  that  it  might  be 
referred  to  the  Master,  to  ascertain  the  amount  of  such  loss,  the 
plaintiff  being  willing  to  allow,  in  taking  such  account,  such 
reasonable  sum,  if  any,  as  he  would  have  been  bound  to 
contribute  towards  the  fine  and  other  expense  of  such  renewal, 
and  that  the  amount  of  the  compensation  might  be  paid,  to 
the  plaintiff,  out  of  his  father's  assets. 

The  defendants,  in  their  answer,  [set  up  various  defences, 
which  are  discussed  and  dealt  with  in  the  judgment  delivered  by 
the  LoBD  Chancbllob  on  appeal  {'posty  p.  141).  On  the  hearing 
before  the  Vice-Chancellor  the  case  turned  upon  the  question  of 
acquiescence  and  lapse  of  time.] 
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Bbknett  Sir    E.    Sugden^   Mr,    Pepys    and    Mr.    Stuart^    for   the 

CoLLEY.  plaintiflf.     *     *     * 

[186] 

[  187  ]  Mr.  Knight  and  Mr.  Rol/e,  for  the  defendants.     *     *     * 

[  188  ]  Sir  E.  Sugden  in  reply.     *    *    * 

Jan.  23.  The  Vice-Chancellor  : 


[  189  ]  The  only  question  which  I  wished  to  consider  in  this  case, 

was  whether  the  objection  which  has  been  made  with  respect  to 
the  lapse  of  time>  is  a  valid  objection,  so  as  to  prevent  the 
plaintiff  from  having  the  relief  which  he  asks. 

[After  referring  to  the  facts  of  the  case  and  observing  that  the 
cases  cited  upon  the  question  of  lapse  of  time  (e.g.y  CholmoiideUy 

[  191  ]  V.  Clinton  +)]  decided  only  that,  where  there  had  been  the 
commencement  of  an  adverse  right,  that  adverse  right  might  be 
so  matured  and  perfected  by  the  lapse  of  time,  that,  after  a 
given  lapse  of  time,  a  court  of  equity  would  not  give  relief  [his 
Honour  continued  as  follows  :  ] 

Let  us  then  consider  what  would  have  been  done  if  the 
plaintiff  had  filed  a  bill  immediately  upon  his  coming  of  age, 
or  rather,  what  would  have  been  done,  if,  during  his  infancy,  & 
next  friend  had  filed  a  bill  in  his. name.  It  is  perfectly  true 
that,  when  the  renewal  was  not  made  in  the  year  1784,  there 
w^s  a  prospect  of  damage  created  ;  because  it  might  be  inferred 
that,  inasmuch  as  the  renewal  was  not  then  made,  the  Dean 
and  Chapter  might  not  think  proper  to  renew  at  any  subsequent 
time.  Now  that  would  be  the  state  of  the  case  at  that  time ; 
but  the  ultimate  damage  which  would  have  to  be  suffered  by  the 
person  in  remainder,  when  his  remainder  came  into  possession, 
was  not  complete,  and  the  precise  amount  of  it  could  not,  at 
that  time,  be  ascertained ;  and  it  is  perfectly  obvious  that,  until 
the  death  of  the  tenant  for  life,  the  precise  quantum  of  damage 
could  not  be  ascertained ;  because  all  that  the  plaintiff  could  be 
entitled  to,  would  be  such  portion  of  the  lease  as  should  remain 
after  the  death  of  the  tenant  for  life,  after  the  last  renewal; 
and,  inasmuch  as  the  tenant  for  life  might  have  died  at  any 

t  22  R.  E.  83,  84  (2  J.  &  W.  1 ;  4  BUgh,  1). 
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time  during  the  space  of  seven  years  between  the  granting  of      Bennett 

the  lease  which  might  be  in  existence  at  his  death  and  the      collet. 

time  for  renewal,  it  is  perfectly  *obvious  that,  up  to  the  time       [  '192  ] 

of  the  death  of  the  tenant  for  life,  the  quantum  of  damage  to 

be  suffered   by   the  tenant  in  remainder,  is   unascertainable. 

Then  what  relief  could  have  been  given  ?    A  court  of  equity 

might,  I  conceive,  if  the  bill  had  been  filed  immediately  upon 

the  non-renewal  at  the  proper  time,  have  imposed  a  receiver 

upon  the  estate,  and  have  sequestered  the  rents  and  profits,  so 

as  to  form  a  fund  out  of  which,  whenever  an  opportunity  of 

renewal  occurred,  a  renewal  might  be  had :  but  then  it  is  quite 

clear  that,  if  a  fund  had  been  created  during  the  life  of  the 

tenant  for  life,  for  the  purpose  of  renewal,  the  tenant  for  Ufe,  at 

any  time,  might  have  had  the  whole  of  that  fund  transferred  to 

him,  upon  renewing,  at  his  own  expense,  or  without  expense,  if 

he  could  contrive  to  procure  a  renewal  without  it.     It  follows, 

therefore,  that  though  there  was  an  incipient  damage  commenced 

in  the  year  1784,  and  though  there  was  a  prospective  damage 

daring  the  whole   life-time  of   the    tenant  for  life,   yet   that 

ultimate    damage    against    which    a    court    of    equity    would 

ultimately  be  called  upon  to  relieve,  would  not  happen  until 

the  death  of   the  tenant  for  Ufe ;    and  my   opinion,  therefore, 

is  that,  though   there   might  have    been   a  preventive  relief 

administered  during  the  life  of  the  tenant  for  life,  the  ultimate 

measure  of  justice  to  be  distributed  between  the  tenant  for  life's 

estate  and  the  person  to  take  in  remainder,  could  not  be  defined 

until  the  death  of  the  tenant  for  life.     The  consequence  is  that  the 

only  bill  which  could  be  filed,  so  as  to  obtain  the  precise  amount 

of  relief  in  respect  of  the  damage  sustained,  is  the  bill  which 

would  be  filed  immediately  on  the  death  of  the  tenant  for  life. 

Now  the  plaintiff's  father  died  on  the  2nd  of  May,  1830,  and  the 

bill  was  filed  in  January,  1831 ;   and  my  opinion,  therefore,  is 

that  the  lapse  *of  time  is  no  bar  to  the  relief :  and,  therefore,  it       [  'idS  ] 

must  be  referred,  to  the  Master,  to  ascertain  what  is  the  damage 

which  the  plaintiff  has  sustained  by  reason  of  the  non-renewal  of 

the  lease  by  the  tenant  for  life,  according  to  the  terms  of  the  will ; 

and  the  damage  which  the  Master  shall  so  find,  must  be  paid  out 

of  the  assets  ;  and  the  assets  also  must  bear  the  costs  of  the  suit. 
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Bennett  [On  appeal  this  decision  was  affirmed  by  the  Lobd  Ghakcellob, 

Collet.      on  the  16th  December,  1888,  as  reported  in  2  My.  &  E.  at  p.  225, 
in  the  following  judgment :  ] 

1833.        The  Lord  Chancellor: 

Dee.  16. 

Samuel  Bennett,  being  possessed  of  the  moiety  of  an  unexpired 

227  ]  '  term  of  twenty-one  years,  held  under  the  Dean  and  Chapter  of 
Chester,  in  the  rectory  and  great  tithes  of  Shotwick  and  Great 
and  Little  Sanghall,  by  his  will,  dated  the  18th  of  September, 
1768,  devised  his  manor  of  Shotwick,  and  also  his  freehold  estates 
of  inheritance  at  Great  and  Little  Sanghall  and  elsewhere,  to  his 
wife  for  life,  and  after  her  decease  to  John,  the  eldest  son  of  his 
nephew  Samuel  Nevitt  for  life,  with  remainder  to  his  issue  in  tail ; 
with  a  proviso,  that  after  the  first  renewal  by  his  trustees  of  the 
lease  of  the  said  great  tithes  at  Shotwick,  the  person  for  the  time 
being  in  possession  of  such  tithes  under  his  will  should  continually 
renew  the  same,  so  that  the  possession  of  the  same  tithes  should 
continue  to  the  parties  for  the  time  being  possessed  of  his  manor 
of  Shotwick ;  and  he  gave  the  said  tithes  to  the  person  or  persons 
for  the  time  being  possessed  of  the  said  manor  under  his  said  will. 
The  testator  died  in  September,  1768,  and  his  widow  thereupon 
entered  into  possession,  and  held  the  lease  (renewing  it  regularly 
[  '228  ]  at  the  proper  periods),  till  the  *month  of  December,  1777,  when 
she  died.  Upon  her  death,  Mr.  John  Nevitt,  the  tenant  for  life 
in  remainder  under  the  will,  was  let  into  possession  of  the 
freehold  and  leasehold  property,  and  assumed  the  name  of 
Bennett ;  and  he  continued  to  hold  the  freehold  estates,  and  to 
receive  the  rents  and  profits  thereof,  from  the  year  1777  till  his 
death ;  but  notwithstanding  the  direction  in  the  will,  and  the 
condition  thereby  imposed  on  him,  to  keep  the  lease  on  foot  by 
renewing  it  from  time  to  time,  he  neglected  to  obtain  such 
renewal  in  the  year  1784,  and  the  lease  accordingly  expired  on 
the  29th  of  November,  1798,  about  two  years  before  the  plaintiff 
Samuel  Nevitt  Bennett,  who  was  his  eldest  son  and  the  first  tenant 
in  tail  in  remainder  of  the  devised  estates,  attained  the  age  of 
twenty-one.  In  the  year  1800,  John  Nevitt  Bennett  and  the  plain- 
tiff (who  had  then  just  come  of  age),  joined  in  suffering  a  common 
recovery  of  the  devised  estates.     In  the  year  1880  John  Nevitt 
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Bennett  died,  and  in  1831  this  suit  was  instituted  by  the  son  to  Beki^ett 
obtain  compensation  out  of  his  father's  personal  property  for  the  colley. 
loss  he  had  suffered  in  consequence  of  the  non-renewal  of  the  lease. 

The  answer  set  up  several  defences.  It  denied  that  the  leases 
ander  the  Dean  and  Chapter  were  renewable,  except  at  the  dis- 
cretion of  that  body ;  it  alleged  that  John  Nevitt  Bennett  had  been 
very  desirous  to  have  the  lease  renewed,  and  had  applied  to  the 
Dean  and  Chapter,  who  had  refused ;  that  the  lessee  of  the  other 
moiety  of  the  tithes,  Thomas  Doe,  was  about  the  time  in  question, 
November,  1784,  incapable  in  mind  and  could  not  surrender,  so 
that  the  lessors  might  renew ;  that  after  Doe's  decease,  which 
happened  in  1785,  John  Nevitt  Bennett  had  applied  in  1791  and 
1792  to  have  a  renewal  to  him  and  Ackerly,  Doe's  representative, 
but  had  met  with  a  refusal ;  that  the  plaintiff  had,  before  his 
father's  death,  *posse8sion  of  a  copy  of  the  will  of  Samuel  C  *229 1 
Bennett,  and  must  have  known  of  the  lease ;  and,  lastly,  that  he 
had  acquiesced  in  the  non-renewal. 

Issue  being  joined,  a  number  of  witnesses  were  examined,  and 
severaLletters  were  given  in  evidence  ;  and  I  am  of  opinion  that 
the  defences  have  not  been  supported  by  the  evidence  ;  that  the 
proof,  on  the  contrary,  goes  in  most  particulars  to  rebut  the 
defences,  and  that,  in  some  points,  where  there  is  no  evidence 
either  way,  the  burthen  of  proof  lay  upon  the  defendants. 

The  resolt  of  the  evidence  as  to  the  right  of  renewal  is,  that  the 
Chapter  never,  at  the  period  in  question,  refused  to  renew,  provided 
application  was  made,  or  the  lessee  took  his  renewal  within  six 
months  after  the  expiration  of  the  seventh  year ;  but  that,  if  this 
period  were  suffered  to  elapse,  the  tithes  would  be  taken  into  the 
hands  of  the  Chapter  or  let  to  others.  But  that  body  appears  more 
recently  to  have  refused  renewals  if  the  lessees  allowed  the  seventh 
year  to  expire,  being  desirous  of  obtaining  possession,  and  leasing 
to  members  of  their  own  body,  or  to  trustees  for  them.  A 
eoncorrent  lease  had  accordingly  been  granted  in  1795,  on  the 
supposition  that  the  one  in  question  not  having  been  renewed, 
most,  of  course,  expire  in  1798.  It  is  plain  that  this  is  all  quite 
eonsistent  with  the  case  of  the  plaintiff  that  John  Nevitt  Bennett 
had  allowed  the  lease  to  expire,  and  inconsistent  with  the 
defendant's  statement  that  he  could  not  have  obtained  a  renewal. 
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Bennett         There  being  then  no  evidence  whatever  of  a  refusal  to  renew, 

Collet.      unless  the  letter,  which  is  without  a  date,  can  be  called  evidence ; 

a  letter,  which  is  after  all  of  equivocal  import,  and  if  not  relating 

[  •280  ]  to  the  earlier  period,  *proves  nothing  at  all ;  the  next  question 
is,  as  to  the  alleged  incapacity  of  Thomas  Doe.  Several  persons 
speak  of  that  individual  as  of  eccentric  habits ;  so  far  they  swear 
to  facts,  and  they  add,  what  is  their  belief  or  opinion  merely, 
that  he  was  of  unsound  mind.  But  if  the  proof  were  much  more 
conclusive,  it  is  wanting  in  precise  reference  to  the  period  in 
question  ;  and  there  is  evidence  on  the  part  of  the  plaintiff  which 
shews,  that  John  Nevitt  Bennett  never  thought  of  setting  up  the 
insanity  of  his  companion  in  the  lease  as  the  reason  of  his  having 
failed  to  obtain  a  renewal :  nay,  there  is  evidence  that  he  did  not 
allege  his  failure  at  all,  or  pretend  that  he  ever  had  attempted  to 
obtain  it.  The  result  of  the  examination  and  cross-examination 
of  the  witnesses  on  this  point  is,  either  that  he  had  intended  to 
let  the  lease  run  out,  in  order  to  benefit  his  daughters  at  the 
expense  of  his  son ;  or,  that  having  through  his  negligence 
suffered  the  time  to  pass  within  which  he  might  have  renewed, 
he  contented  himself  with  the  reflection,  that  the  son  only  would 
be  injured,  who,  he  said,  had  enough,  and  that  it  would  be 
the  better  for  the  daughters ;  but  that,  whichever  of  these 
suppositions  we  adopt,  he,  at  any  rate,  did  state  his  own  neglect 
as  the  cause  of  the  non-renewal,  and  blamed  himself,  though 
slightly,  accordingly.  As  for  the  letter  of  the  29th  of  November, 
1784,  t  it  is  of  most  ambiguous  meaning,  and  may  just  as  well  fit 
a  supposition,  that  John  Nevitt  Bennett  was  refusing  to  renew 
upon  the  ordinary  terms,  as  that  he  was  making  application  and 
found  obstacles  in  his  way  from  Doe's  supposed  incapacity. 
Taken  as  it  stands,  nothing  whatever  is  proved  by  it.  But  it 
seems  rather  less  probable  that  Doe's  situation  should  be  alluded 
to,  than  any  more  usual  ground  of  difference. 

{  231  ]  But,  according  to  the  case  of  Colegrave  v.  Manby^l  it  would 

have  been  of  little  importance  to  the  ultimate  decision  of  this 

t  There  is  no  other  reference  to  case  in  5  Simons  or  2  Myl.  &  Keen. — 

this  letter  or  to  any  admission  by  O.  A.  S. 

the  testator  of  having  neglected  to  %  22  E.  R.  245  (6  Madd.  72 ;  2  Russ. 

renew  in  either  of  the  reports  of  the  238), 


VOL.  mv.]    1888.     CH.    2  MYL.  &  K.  231—282.  143 

case,  althoagh  the  defendants  had  succeeded  in  shewing  that  Benkbtt 
John  Nevitt  Bennett  could  not  obtain  a  renewal,  provided  there  collet. 
had  been  a  renewal  afterwards  obtained ;  and  by  parity  of  reason, 
to  the  question  of  ordering  an  inquiry  into  the  damage  sustained 
it  would  have  been  of  no  importance,  inasmuch  as  that  damage 
would  be  measured  by  the  possibility  of  afterwards  getting  a 
renewal  if  Samuel  Nevitt  Bennett  failed.  The  Court  there  held, 
that  whether  the  tenant  for  life  could  or  could  not  obtain  the 
renewal,  still  he  had  no  right  to  the  portion  of  the  rents  and 
profits  destined,  by  the  condition  under  which  he  enjoyed  the 
estate,  to  defray  the  expense  of  renewing. 

That  the  plaintiff  knew  of  the  will  by  having  a  copy  or  other- 
wise, or  that  he  knew  of  the  lease  and  its  expiration,  there  is  no 
evidence  at  all.     This  is  clearly  not  a  case  to  which  constructive 
notice,  as  by  joining  in  making  a  tenant  to  the  prcecipe  when  the 
recovery   was  suffered,   can  be  applied  without   straining  the 
principles  of  this  Court  with  regard  to  notice  to  a  use  for  which 
they  never  were  designed.     The  probability  is  suggested  of  the 
plaintiff,  who  was  serving  his  apprenticeship  at  Chester,  four 
miles  off,  bcteg  aware  of  his  father  having  the  tithes  down  to 
1798  and  no  longer.     This  is  far  from  an  inevitable  conclusion ; 
but  if  it  were  true,  does  it  follow  that  he  knew  not  only  of  his 
father's  having  had  the  tithes,  or  ceasing  to  have  them,  but 
of  his  having  been  lessee  under  the  Dean  and  Chapter,  and  his 
having  intended  to  renew  his  lease  ?    The  allegation  of  the  bill, 
that  he  knew  nothing  of  the  lease  and  neglect  to  renew  till  his 
father's  death,  *is  well  pleaded  for  the  purposes  of  the  suit ;  and       [  *232  ] 
if  the  defendant  had  either  proved  the  affirmative  of  that  negative 
issue,  or  given  evidence  (of  where  is  not  a  tittle),  to  support  his 
opposite  and  contradictory  averment,  that  the  plaintiff  knew  of 
the  will,  then  he  would  have  stood  on  better  ground.     Nor  do  I 
consider  that  any  thing  material  turns  upon  the  plaintiff  not 
having  denied  in  his  statement  that  he  knew  of  the  will;  his 
knowledge  of  which  could  only  be  important  as  negativing  his 
averment,  that  he  had  no  notice  of  the  lease  and  non-renewal. 

Having  gone  through  the  evidence,  the  case  is  very  nearly  at 
an  end.  For  it  can  never  be  maintained  that  the  acquiescence 
of  a  party,  under  ignorance  of  his  rights,  operates  as  a  waiver  of 
any  claim,  or  as  a  confirmation  of  any  thing  done  against  him. 
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Bennett  Neither  can  it  be  seriously  contended  that  the  proof  of  ignorance. 
Collet.  or  want  of  notice,  lies  on  the  party  against  whom  such  acquiescence 
is  alleged  :  and,  therefore,  nothing  remains  to  be  considered  but 
the  argument,  that  by  the  mere  lapse  of  time  after  the  plaintiff 
attained  his  full  age,  he  is  barred  of  his  remedy.  As  no  laches 
after  the  death  of  the  tenant  for  life  can  be  imputed  to  him,  they 
who  set  up  this  as  a  bar,  must  rely  upon  the  assumption,  that 
the  doors  of  this  Court  were  open  to  him  during  the  subsistence 
of  his  father's  life  estate. 

Now,  first,  as  a  defence  by  a  trustee,  this  bar  cannot  be  set  up  ; 
and  no  more  in  the  case  of  the  trustee  of  an  equity,  than  of  any 
other  trustee.  The  ground  of  the  present  application  to  the 
jurisdiction  is,  that  the  rents  and  profits  of  the  estate,  the  tithes 
in  J.  N.  Bennett's  hands,  were  the  property  of  the  remainder-man 
his  son ;  that  part,  namely,  which  should  have  gone  to  pay  the 
[  •2S3  ]  fine  for  renewal  and  other  expenses  attending  it,  that  *part,  the 
paying  of  which  for  those  charges  was  the  condition  under  which 
he  enjoyed  the  residue. 

Upon  this  point  many  cases  have  been  cited,  which  have  no 
application  to  the  question.  In  all  of  them  the  act  which 
constituted  the  wrong,  or  created  the  equity  was  complete ;  the 
cause  of  action  or  suit  had  accrued,  and  the  party  out  of  actual 
possession  having  his  remedy  open  to  him  at  any  instant  of  the 
time,  the  possession  was  equally  adverse,  as  against  him  and 
against  the  owner  of  the  particular  estate.  Here,  however,  the 
case  is  altogether  otherwise.  The  quantum  of  damages  could  not 
be  ascertained  till  the  tenant  for  life  died ;  because,  till  then  it 
was  impossible  to  know  what  would  be  the  residue  unexpended 
of  the  lease ;  and  the  present  proceeding  could  not  have  been 
instituted.  The  suit,  if  instituted  in  John  Nevitt  Bennett's  hfe, 
could  only  be  brought  either  from  an  apprehension  that  he  was 
about  to  suffer  the  lease  to  expire,  and  then  the  Court,  upon 
reasonable  grounds  being  shewn  by  the  threats  or  acts  of  the 
tenant  for  life,  might  have  granted  a  receiver,  in  order  to  provide 
a  fund  for  renewal,  and  might  possibly  have  compelled  him  to 
renew  ;  or,  if  he  had  already  suffered  the  lease  to  expire,  the  appli- 
cation might  have  been  granted  on  that  default  for  a  receiver ; 
though  in  such  a  case  it  could  only  have  been  to  provide  a  fund  for 
compensation.    But  neither  of  those  suits  is  this  suit.     The  not 


▼OL.  XXXV.]     1838.     CH.    2  MYL.  &  K.  288—284.  146 


having  brought  the  fonner  suit  indeed,  goes  for  nothing ;  because  Bewnbtt 
the  non-renewal  had  taken  place  in  1784,  and  even  the  residue  golley. 
of  fourteen  years  had  expired  during  the  plaintiff's  infancy. 

His  not  bringing  that  suit  then  would  be  nothing  to  the 
present  purpose ;  both  because  he  was  an  infant  during  the 
whole  period  when  he  could  have  brought  it,  and  because, 
though  he  had  been  of  age,  it  was  a  proceeding  pointed  to  a 
remedy  of  a  totally  different  kind.  *  After  he  became  of  age,  and  [  'ss*  ] 
after  the  lease  had  expired,  his  suit  would  have  been  different 
from  the  present  proceeding.  It  may  further  be  observed,  that 
«uch  a  suit  would  have  been  very  different  from  any  other  of 
which  we  have  experience  in  this  Court.  As  there  was  no 
probability  of  renewal,  the  plaintiff  must  have  sued  for  a  compen- 
sation, the  amount  of  which  could  not  be  estimated, — for  damages 
which  could  not  in  any  ordinary  or  known  course  of  proceedings 
be  assessed.  A  calculation  of  the  value  of  the  life  on  the  estate 
must  have  been  made,  and  according  as  that  estimate  made  it 
expire  sooner  or  later  in  the  seven  years,  more  or  less  must  have 
been  added  to  the  fourteen ;  then  the  present  value  must  have 
been  taken  of  that  sum  deferred  to  the  period  of  the  calculated 
death ;  and  after  an  amount  should  thus  have  been  obtained, 
the  party  called  upon  to  pay  it,  might  by  living  far  beyond  the 
calculation,  have  shewn  to  demonstration  that  he  had  paid  too 
much.  It  may  safely  be  asserted,  that  calculations  of  this  kind 
are  never  resorted  to  by  courts  of  justice,  unless  when  the  events 
have  been  such  as  to  prevent  the  possibility  of  the  fact  falsifying 
the  estimate.  But  if  the  suitor  should  only  for  the  present  be 
allowed  what  he  might  be  said  to  have  a  right  to  at  the  last,  viz., 
the  fourteen  years,  still  the  period  at  which  he  should  receive  it 
mast  be  taken  into  the  account  and  affect  the  calculation,  and 
besides,  he  must  be  told  to  depart  and  come  again  for  the  residue 
of  his  remedy,  when  the  tenant  for  life  should  really  die. 

Surely  it  is  not  upon  the  suggestion  of  such  a  proceeding  as 
this  having  been  open  to  the  party,  that  we  are  to  hold  him 
barred  by  laches  of  his  present  remedy,  clearly  defined  and  well 
known,  and  easily  and  constantly  administered ;  a  remedy,  in 
truth,  of  a  different  kind  from  that  which  he  is  blamed  for  not 
seeking  earlier.  Decree  affirmed. 
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MAESHALL  v.   HOLLOWAT. 

(5  Simons,  196—204.) 

[A  REPORT  of  this  case  will  be  found  at  the  end  of  the  volume.] 
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March  17. 


Shadwell, 
V.-C. 

[  205  ]' 


[ •206  ] 


LESTEE  V.  GAELAND.t 

(5  Simons,  206—225.) 

A  trader,  on  his  marriage,  received  a  fortime  with  his  wife ;  and  settled 
a  much  larger  sum  of  stock  in  trust  for  himself  for  life,  with  limitations 
oyer  for  the  benefit  of  his  wife  and  children,  in  the  event  of  his  becoming 
bankrupt  or  insolvent :  Held,  that  the  limitations  over  in  the  event  of 
the  bankruptcy  of  the  husband,  were  good  as  to  so  much  of  the  trust 
fund  as  the  wife's  fortune  would  have  purchased,  but  were  void  as  to  the 
remainder. 

Bt  the  settlement  on  the  marriage  of  the  defendant  Christopher 
Spurrier,  with  Amy,  one  of  the  daughters  of  George  Garland, 
bearing  date  the  21st  of  September,  1814,  after  reciting  the 
intended  marriage,  and  that  Miss  Garland,  as  a  legatee  under 
the  will  of  her  uncle.  Sir  John  Lester,  was  entitled  to  the  sum 
of  l,000i.,  and  that  Christopher  Spurrier,  in  case  the  marriage 
should  take  effect,  would,  in  her  right,  become  entitled  to  that 
sum,  when  she  should  attain  the  age  of  21  years,  and  that 
George  Garland,  in  consideration  of  his  natural  love  and  affection 
for  his  daughter,  and  for  augmenting  her  fortune  and  estate, 
had  agreed  to  advance,  in  her  favour,  the  sum  of  4,000Z.  to  be 
paid  to  Spurrier,  who,  on  his  part,  had  agreed,  in  consideration 
of  the  marriage,  and  in  order  to  make  a  provision  for  his  intended 
wife,  and  the  issue  of  the  marriage,  to  advance  the  sum  of 
38,S88{.  68.  8e7.  Three  per  cent.  Beduced  Bank  Annuities,  to  be 
invested  and  settled  in  the  names  and  upon  *the  trusts  therein- 
after declared ;  and  also  reciting  that  the  4,000Z.  had  been 
advanced  and  paid  by  George  Garland,  to  Spurrier,  who  had 
transferred  the  83,3382.  6a.  %d,  Beduced  Annuities  to  the 
plaintiffs  and  to  the  defendants  Peter  JoUiff  and  William  Jubber 
Spurrier  :  It  was  agreed  and  declared  between  and  by  the  parties 
thereto,  that  the  plaintiffs  and  the  defendants  P.  Jolliff  and 
W.  J.  Spurrier  should  stand  possessed  of  the  33,383Z.  6s.  8d. 
Beduced  Annuities,  upon  certain  trusts  therein  mentioned,  until 

t  MackinU>%h  v.  Pogost,  '95,  1  Ch.  605,  512,  514,  64  L.  J.  Oh.  274,  72 
L.  T.  251. 
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the  marriage  should  be  solemnized,  and  after  the  solemnization       Lestbb 
thereof,  upon  trust,  to  pay  the  dividends  thereof  to  Christopher     gabland. 
Spurrier  and  his  assigns,  for  his  life,  [or  until  he  should  become 
bankrupt,  and  from  and  after  his  death,  or  bankruptcy,  to  pay 
the  dividends  of  the  stock  to  Amy  Spurrier  and  her  assigns, 
daring  her  life,]  for  the  sole  and  peculiar  use  of  Amy  Spurrier 
and  her  children,  (if  any,)  separate  and  apart  from  her  husband, 
and  not  in  any  manner  subject  or  liable  to  his  debts,  control  or 
engagements,  and  without  any  right  or  power  of  her  the  said  Amy 
Spurrier,  [to  anticipate  the  growing  payments  thereof,  and  to  stand 
possessed  of  the  capital  in  trust  for  the  children  or  other  issue 
of  the  marriage,  as  therem  mentioned,  with  provisions  for  their 
advancement  and  other  usual  provisions.]     And  it  was  also  agreed        [  208  ] 
and  declared  that,  if  there  should  be  no  issue  of  the  marriage,  who 
by  virtue  of  the  trusts  aforesaid,  should  become  entitled  to  an  abso- 
lute share  of  the  38,8382.  6«.  8d.  Beduced  Annuities,  the  trustees 
should  stand  possessed  thereof,  and  the  then  future  dividends 
thereof,  in  trust  for  the  survivor  of  Iklr.  and  Ikfrs.  Spurrier,  and 
his  or  her  executors  or  administrators;   nevertheless,  in  case 
Amy  Spurrier  should  die  in  the  lifetime  of  Christopher  Spurrier, 
and  at  the  time  of  her  death,  or  afterwards,  there  should  be  such 
failure  of  issue  of  the  marriage  as  thereinbefore  mentioned,  then 
notwithstanding  anything  thereinbefore  provided  or  declared,  it 
was  thereby  expressly  provided,  declared  and  agreed,  that  if,  at 
the  time  of  such  failure  of  issue  as  therein  mentioned,  the  said 
Christopher  Spurrier  should  be,  or  should  have  been  a  bankrupt 
or  insolvent,  15  equal  sixty-sixth  parts  of  the  88,S33Z.  6«.  8d. 
Beduced  Bank  Annuities  should  go  and  belong  to,  and  be  in 
trust  for  the  next  of  kin  in  blood  of  Mrs.  Spurrier,  at  the  time 
of  her  death,  in  the  same  manner  as  if  she  had  died  intestate 
and  without  ever  ^having  been  married  and  possessed  thereof       [  *209  ] 
as  personal  estate.    And  it  was  further  provided  that  the  trustees 
should  after  the  death  of  C.  Spurrier,  or  after  his  bankruptcy  or 
insolvency,  and  after  the  death  of  Mrs.  Spurrier,  until  the  capital 
stock  should  vest  absolutely  in  some  person  or  persons  under  the 
trusts  of  the  settlement,  [invest  the  dividends]  in  their  names, 
on  Government  or  real  securities,  so  that  the  same  might,  during 
such  suspense  of  vesting,  accumulate  for  the  benefit  of  the  person 
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LE8TBB  or  persons  who,  under  the  trusts  thereinbefore  declared,  might 
Garland,  become  entitled  to  the  funds  from  which  such  accumulations 
should  have  respectively  proceeded ;  and,  after  certain  powers 
authorising  the  loan  of  the  stock,  to  Mr.  Spurrier,  on  mortgage, 
and  the  investment  thereof  in  the  purchase  of  land,  it  was  agreed 
and  declared  that  the  provision  thereby  made  for  Mrs.  Spurrier 
was  intended  to  be  and  should  be  accepted  by  her  in  lieu  of  all 
dower,  thirds,  freebench  or  customary  or  widow's  part,  which  she 
might  claim  in  any  lands,  tenements  or  hereditaments  whereof 
Mr.  Spurrier  then  was,  or  at  any  time  during  the  intended 
coverture  might  be  seised  for  any  estate  of  freehold  or  inherit- 
ance, or  any  customary  or  other  estate  or  interest  to  which 
dower  or  freebench  was  incident. 

The  marriage  was  solemnized  soon  after  the  execution  of  the 
[  *2io  ]       settlement,  with  the  consent  of  George  Garland,  *the  father  of 
the  lady  who  was  then  an  infant.     The  defendant  Amy  Ann 
Spurrier  was  the  only  issue  of  the  marriage. 

By  alterations  which  had,  from  time  to  time,  been  made  in 
the  trust  fund  comprised  in  the  settlement,  in  pursuance  of  the 
powers  for  that  purpose  contained  therein,  the  88,838<.  6«.  8(2. 
Beduced  Annuities  were  changed  into  26,326Z.  Os.  7^.  Three  and 
a  half  per  cent.  Beduced  Annuities. 

At  and  previous  to  the  execution  of  the  settlement,  Christopher 
Spurrier  was  a  trader,  and,  at  the  time  of  the  issuing  of  the 
commission  after-mentioned,  he  was  in  partnership,  as  a  merchant, 
with  the  defendants  Peter  JoUiff  and  W.  Jubber  Spurrier.  On 
the  7th  July,  1880,  a  commission  of  bankrupt  issued  against  the 
partners,  under  which  they  were  found  bankrupts,  and  the 
defendants  George  Garland,  John  Fryer  and  Samuel  Spratt 
Strong  were  chosen  their  assignees.  *  *  * 
[  211  ]  The  defendants,  the  assignees,  claimed  the  dividends  of  the 

stock  during  the  remainder  of  the  life  of  Christopher  Spurrier. 

[The  bill  was  filed  by  the  solvent  trustees  of  the  settlement, 
and  prayed  that  the  trusts  of  the  settlement  might  be  carried 
into  execution  by  the  Court.] 

[  212  ]  Sir  E.  Sugden  and  Mr.  Wheatley  for  the  plaintiffs,  declined 

to  take  any  part  in  the  argument. 
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Mr.  Knight  and  Mr.  Turner  for  the  defendants,  Mrs.  Spurrier 
and  her  infant  child : 

♦  *  The  wife  is  to  be  considered  as  a  purchaser,  for  valuable 
consideration,  of  every  limitation  in  the  settlement.  ^Besides, 
the  ground  on  which  the  interference  of  the  Court  is  here  sought, 
is  fraud  ;  but  no  fraud  has  been  committed.  The  husband  was 
not  indebted  at  the  time  of  the  settlement,  and  there  is  no 
ground  for  saying  that  he  had  either  fraud  or  bankruptcy  in  his 
contemplation. 

At  all  events  the  wife  and  child  are  entitled  to  receive  to  the 
extent  of  5,000Z.,  which  was  the  amount  of  the  wife's  fortune,  out 
of  the  life-interest  of  the  husband :  [Higinbotham  v.  HolvieA] 

Mr.  Pepys,  Mr.  Ellison,  and  Mr.  Jacob,  for  the  assignees 
[cited  Higginson  v.  Kelly,  X  Higinbotham  v.  Holme, \  Brandon  v. 
RoHnson,^  and  other  cases.] 

How  can  a  settlement  be  said  not  to  be  made  in  contemplation 
of  bankruptcy,  when  it  provides  against  it  :  Phipps  v.  Lord 
Ennismore.l  In  Higinbotham  v.  Holme,  the  money  which  the 
wife's  father  had  covenanted  to  pay,  remained  to  be  received ; 
and  the  question  was,  whether  the  husband  could  take  the  benefit 
of  the  executory  covenant,  without  giving  his  wife  what  he  had 
covenanted  to  settle  on  her. 

[They  distinguished  Ex  parte  Cooke, %  Ex  parte  Hodgson,  j:\  and 
other  cases,  on  the  ground  that  relief  was  given,  to  the  wife,  on 
the  footing  that  the  property  was  substantially  her  specific 
property.]  There  is  nothing  in  the  settlement  to  shew  that  the 
83,388/.  Gs.  6d.  stock  *arose,  in  part,  from  the  4,0002. ;  much  less 
from  the  1,OOOZ.,  which  was  not  then  payb.ble. 

Mr.  Wood  appeared  for  the  defendants,  JoUiff  and  W.  J. 
Spurrier. 

Mr.  Knight,  in  reply : 

♦  *  Here  the  4,000Z.  and  1,000Z.,  which  constituted  the 
fortune  of  the  wife,  were  paid  on  a  consideration  that  has  failed : 

t  12  B.  E.  146  (19  Yea.  88). 
t  12  E.  R.  28  (1  BaU  &  B.  252). 
$  11  B.  B.  226  (18  Yes.  429). 


Lester 

V. 

Gablakd. 


[  *213  ] 


[214] 


[217] 


[219] 
[  •220  ] 


28  E.  E.  27  (4  Euss.  131). 
IT  7  E.  R.  68  (8  Ves.  353). 
tt  12  E.  E.  171  (19  Ves.  206). 
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Lbstes       to  that  extent  there  would  be  a  right  of  proof  against  the 
Gablakd.     husband's  estate,  and,  consequently,  a  lien  on  the  property  which 
was  the  subject  of  the  transaction. 

A  case  should  be  stated  for  the  opinion  of  a  court  of  law,  as  to 
the  validity  of  this  limitation. 

The  Vice-Chancellob  : 

By  the  settlement  made  on  the  marriage  of  Miss  Garland  with 
Mr.  Spurrier,  it  was  recited  that  Mr.  Spurrier,  in  case  the 
marriage  should  take  effect,  would,  in  right  of  his  intended  wife, 
become  entitled  to  a  sum  of  1,0002.  when  she  should  attain  the 
age  of  21  years ;  and  that  her  father  had  agreed  to  pay  down 
4,0002.  to  the  husband,  who,  in  consideration  of  the  intended 
marriage,  and  in  order  to  make  a  provision  for  his  intended 
[  *22i  ]  *wife  and  the  issue  of  the  marriage,  had  agreed  on  his  part,  to 
advance  a  sum  of  88,8882.  68.  8d.  Three  per  cent.  Beduced  Bank 
Annuities,  to  be  settled  upon  the  trusts  thereinafter-mentioned. 
And  then  it  recites  that  the  4,0002.  had  been  paid  by  the  father 
of  the  lady,  to  Mr.  Spurrier,  and  that  he  had  transferred  the 
stock  to  the  trustees.  The  settlement  then  declares  that  the 
trustees  are  to  stand  possessed  of  the  sum  of  83,8382.  6«.  8(2. 
Beduced  Annuities  upon  trust,  after  the  marriage,  to  pay  the 
dividends  to  Mr.  Spurrier  for  his  life,  or  until,  by,  or  in  conse- 
quence of  any  unforeseen  misfortunes  in  trade,  or  otherwise,  it 
should  happen  that  he  should  become  a  bankrupt  or  insolvent, 
and,  after  the  death  of  Spurrier,  or  from  and  after  his  bankruptcy 
or  insolvency,  if  such  misfortune  should  happen,  then  to  apply 
the  interest  of  the  trust  fund  for  the  benefit  of  the  wife  during 
her  life,  and,  in  particular,  during  the  remainder  of  the  joint 
lives  of  the  husband  and  wife,  to  pay  the  interest  and  dividends 
for  the  separate  use  of  Amy  Garland  and  her  children.  The 
settlement  then  goes  on  to  declare  the  trusts  for  the  children 
after  the  death  of  the  husband  and  wife,  upon  which  nothing 
turns.  Then  there  is  a  proviso  that  it  shall  be  lawful  for  the 
trustees,  after  the  death  of  Spurrier,  or  from  and  after  his 
becoming  a  bankrupt  or  insolvent,  and  after  the  death  of  Mrs. 
Spurrier,  to  apply  the  whole  or  such  part  as  the  trustees  shall 
think  fit,  of  the  dividends,  of  the  expectant  portions  of  the 
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children,  for  their  maintenance  and  education.    And  then  it  is       Lestxb 

provided  that,  if  there  shall  be  no  child  of  the  marriage,  who,     gabland. 

by  virtue  of  the  trusts,  shall  become  entitled  to  an  absolute 

share  of  the  trust  fund,  then  the  trustees  shall  stand  possessed 

of  the  trust  fund,  in  trust  for  the  survivor  of  Mr.  Spurrier  and 

his  wife,  but  in  case  *she  shall  die  in  his  lifetime,  and,  at  her       [  *222  ] 

decease,  or  after  that  event,  there  shall  be  such  failure  of  issue 

of  the  intended  marriage  as  thereinbefore  mentioned,  then,  if  at 

the  time  of  such  failure  of  issue,  Mr.  Spurrier  should  be,  or 

should  have  been  a  bankrupt  or  insolvent,  15  sixty-sixth  parts 

of  the  trust  fund  shall  belong  to,  and  be  in  trust  for  the  next  of 

kin  in  blood  of  the  wife,  at  the  time  of  her  death.    Mr.  Spurrier 

having  become  a  bankrupt,  the  bill  is  jGiled,  by  the  trustees  of  the 

marriage  settlement,  for   the  purpose  of  having  the  rights  of 

the  parties  declared. 

A  variety  of  cases,  beginning  with  the  case  of  Lockyer  v.  Savage^  t 
which  was  decided  about  100  years  ago,  have  established  that, 
though  there  cannot  be  a  settlement  of  the  husband's  own  estates 
80  as  to  make  his  life  interest  cease  in  the  event  of  his  becoming 
a  bankrupt,  in  order  that  the  benefit  of  the  estate  might  be  given 
to  the  wife  or  children  of  the  marriage,  yet  the  wife's  estate 
may  be  so  settled.  That  I  take  to  be  the  clear  rule :  and  it 
would  be  useless  to  travel  through  a  vast  number  of  cases  by 
which  that  rule  has  been  established,  all  of  which  may  be  found 
on  referring  to  any  of  the  late  cases  on  the  subject. 

In  this  case,  if,  instead  of  expressing  the  mode  of  dealing  with 
the  wife's  property  and  the  husband's  in  the  way  in  which  we 
find  it  stated  in  this  marriage  settlement,  it  had  been  stated,  that 
it  had  been  agreed  that  the  wife's  fortune  should  be  invested  in 
the- purchase  of  a  certain  quantity  of  the  Three  per  cent.  Beduced 
Ammities,  and  that  the  husband  should,  with  his  own  funds, 
poichase  so  much  of  the  Three  per  cent.  Annuities,  as  that  the 
income  of  the  whole  would  yield  l,000i.  a  year,  and  *that  then  [  *223  ] 
(he  fond  should  be  settled  in  the  way  in  which  the  whole  of  this 
bmi  is  settled,  nothing  could  be  more  plain  than  that,  with 
respect  to  the  wife's  portion  of  the  fund,  that  is,  the  fund 
purchased  by  the  investment  of  her  money,  the  settlement  would 

t  2  Strange,  947. 
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Lebtbb      be  entirely  good ;  and  that,  with  respect  to  the  husband's  portion, 
qaxlasv.    the  settlement  would  fail  so  far  as  it  professed,  in  the  event  of 
his  bankruptcy,  to  take  away  the  benefit  of  his  estate  from  his 
creditors,  and  to  give  it  to  his  wife  or  children. 

I  apprehend  that  the  parties  to  the  settlement  in  this  case 
must  have  agreed  that  15  sixty-sixths  of  the  trust  fund  should, 
in  certain  events,  belong  to  the  next  of  kin  to  the  wife,  because 
they  had  calculated  that,  at  the  then  price  of  stocks,  the  5,000{. 
the  amount  of  the  wife's  fortune,  would  have  purchased  7,575/. 
Three  per  cent.  Reduced  Annuities,  which  is  the  amount  of 
15  sixty-sixth  parts  of  the  whole  fund.  And  though  the  parties 
to  the  settlement  have  not  expressed  that  the  provision  in  question 
was  made  on  the  calculation  which  I  have  suggested,  I  think  that 
I  am  warranted  in  considering  it  to  have  been  so  made,  by  the 
course  of  proceeding  which  was  adopted  in  the  case  of  Higginson 
V.  Kelly,  which  was  before  Lord  Chancellor  Manners.  In  that 
case  a  person  being  in  trade  had,  in  consideration  of  1,000Z.,  his 
wife's  fortune,  conveyed  a  leasehold  house  to  trustees,  for  his 
own  use  till  his  death  or  bankruptcy,  then,  in  either  event,  if 
his  wife  were  alive,  to  raise  1,000Z.,  for  her  separate  use.  Lord 
Mannebs  says :  **  The  rule  of  law,  as  stated  by  the  counsel  for 
the  plaintiffs,  that  a  trader  cannot,  on  his  marriage,  settle  his 
property  in  such  a  manner  that,  in  the  event  of  his  bankruptcy, 

[  •224  ]  his  wife  *shall  be  entitled  to  a  provision  out  of  it,  in  prejudice 
to  his  creditors,  is  perfectly  correct,  and,  if  they  could  have 
satisfied  me  that  such  was  the  case  before  the  Court,  I  should 
have  no  hesitation  in  granting  the  injunction.  But  though  the 
property  in  this  case,  strictly  speaking,  is  the  husband's,  yet  it, 
in  reality,  is  the  fortune  of  the  wife,  intended  as  a  provision  for 
her  and  her  children,  in  case  of  bankruptcy  of  her  husband." 
His  Lordship  then  says  :  ''  The  same  question  came  before  me 
in  the  matter  of  Stanford,  a  bankrupt :  the  case  was,  in  circum- 
stances, nearly  the  same  as  the  present.  I  had  some  doubts, 
and  finding  the  question  had  never  been  the  subject  of  decision, 
I  had  a  communication  with  Lord  Eldon  and  Lord  Bedesdalb 
upon  it.  I  stated  to  them  that  it  appeared  that  the  intention  on 
the  executing  the  settlement,  was  that  the  fortune  of  the  wife 
should  be  a  provision  for  her,  but,  through  mistake,  it  was  made 
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to  appear  tlie  property  of  the  husband ;  and  I  submitted  to  them 
whether  they  were  of  opinion  that  I  could  so  far  correct  the  deed 
oi  Bettlement  to  meet  the  intention  of  the  parties,  as  to  amend 
the  mistaken  form  of  the  deed,  and  mould  it  so  as  to  be  a  valid 
Bettlement.  Both  the  learned  Lords  were  of  opinion  that  I  was 
at  liberty  to  do  so ;  and  I  accordingly  amended  the  settlement. 
I  am,  therefore,  in  this  case,  of  opinion  that  the  settlement  must 
be  considered  as  made  of  the  fortune  of  the  wife  of  the  bankrupt, 
and  that  she,  by  means  of  her  trustees,  is  at  liberty  to  proceed 
at  law  to  recover  the  house  for  the  purposes  of  the  settlement." 
Now  I  do  not  amend  the  settlement,  but  I  am,  I  think,  warranted, 
by  the  general  tenor  and  substance  of  it,  to  declare  that  this 
Bettlement  is  to  be  considered  precisely  in  the  same  manner  as  if 
the  amount  of  the  wife's  fortune  was  *5,000Z.  (for  it  is  not  worth 
while  to  make  any  distinction  between  the  payment  in  prcesenti 
of  4,000Z.  and  the  payment  of  1,000Z.  when  the  wife  attained  the 
age  of  21)  and  as  if  the  5,000Z.  had  been  invested  in  the  purchase 
of  Three  per  cent.  Beduced  Annuities,  and  then  a  settlement 
made  of  the  whole  fund. 

If  the  parties  wish  to  have  that  matter  more  rigidly  inquired 
into,  in  order  to  ascertain,  precisely,  what  proportion  of  the 
Beduced  Annuities  might  have  been  purchased  with  the  5,000Z. 
I  will  refer  it  to  the  Master  to  make  the  inquiry  :  but  they  may 
perhaps  be  content  with  having  it  declared  that  the  15  sixty- 
sixths  are  to  be  considered  as  that  portion  of  the  trust  fund 
which  was  purchased  with  the  wife's  property,  and  that,  as  to 
BO  much  of  that  fund,  the  limitation  over  in  the  event  of  the 
bankruptcy  or  insolvency  of  the  husband,  is  good ;  but  that,  as 
to  the  remainder,  it  is  invalid. 


Lester 

V, 

Gabland. 


[  •225  ] 


LOED  ANSON  v.  HODGES. 

(5  Simons,  227—228.) 

A  vendor  filed  a  bill  for  specific  performance,  but  not  being  able  to  make 
a  good  title,  his  bill  was  dismissed,  and  he  was  ordered  to  return  the 
deposit  with  interest. 

Tms  was  a  suit  for  specific  performance,  by  the  vendor  of  an 
estate  which  had  been  sold  by  private  contract.     The  Master  had 


1832. 
Jan.  19. 

Shadwell, 
V.-C. 

[227] 
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Lord  Anson  reported  against  the  title.     The  plaintiff  took  exceptions  to  the 
HoDGBs.     report,  which  were  over-ruled. 

On  the  cause  coming  on  for  further  directions,  it  was  ordered 
that  the  bill  should  be  dismissed,  and  that  the  plaintiff  should 
return  the  deposit  to  the  defendant. 

Sir  E.  Sugderiy  for  the  defendant,  then  asked  that  the 
plaintiff  might  be  ordered  to  repay  the  deposit  with  interest. 

Mr.  Knight  and  Mr,  Boteler,  for  the  plaintiff,  said  that  the 
Court  could  not  order  interest  to  be  paid  on  the  deposit,  as  it 
was  not  stipulated  for  by  the  contract,  nor  were  there  any 
special  circumstances  in  the  case :  Calton  v.  Bragg, \  Curling  v. 
Shuttleworth.l 

[  *228  ]  The  Yice-Ghancellor  said  that  the  plaintiff  had  held  *out  a 

representation  that  he  could  make  a  good  title  to  the  estate,  on 
the  faith  of  which  the  defendant  had  been  induced  to  pay  the 
deposit ;  that  the  plaintiff  had  failed  to  make  good  the  representa- 
tion, and,  therefore,  justice  would  not  be  done  to  the  defendant, 
unless  he  was  allowed  interest  on  his  deposit :  and  his  Honour 
accordingly  ordered  that  the  plaintiff  should  return  the  deposit 
with  interest  at  4{.  per  cent.§ 


1882. 
May  3,  4. 


Shadwell, 
V.-C. 

[248] 


NEWCOME  V.  MATHEW. 

(5  Simons,  243—245.) 

A  new  mill  erected  on  the  site  of  an  ancient  mill  is  exempt  from  tithes : 
but  if  it  is  built  partly  on  the  site  of  the  ancient  mill,  and  partly  on  a 
new  site,  it  is  not  exempt. 

In  a  suit  for  tithes  between  a  vicar  and  the  occupier  of  a  mill,  an  old 
map  of  the  parish,  belonging  to  the  lord  of  the  manor,  was  not  admitted 
as  eyidence  for  the  defendant. 

The  plaintiff  was  the  Yicar  of  Tottenham  in  Middlesex :  the 
defendant  was  the  occupier  of  a  water  com  mill  in  the  same 
parish.  The  bill  prayed  for  an  account  and  payment  of  the 
sums  of  money  and  other  remuneration  received,  by  the  defendant 
in  respect  of  the  mill  and  the  corn  and  grain  ground  thereat, 


t  13  E.  E.  451  (16  East,  223). 
t  6  Bing.  121. 


§  See  Farquhar  v.  Farley,  18  E,  £• 
599  (7  Taunt.  592). 
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sinee  the  plaintiff's  induction  in  November,  1824,  the  plaintiff  Newoohb 
offering  to  make,  to  the  defendant,  all  just  allowances,  in  respect  mathew. 
of  the  rent  and  expenses  of  the  mill. 

The  defence  set  up  in  the  answer,  was  that  the  mill  was  exempt 
from  tithes,  as  having  been  built  upon  the  site  of  an  ancient  mill : 
and,  in  order  to  prove  that  fact,  a  map  of  the  parish,  dated  in 
1619,  and  belonging  to  the  lord  of  the  manor,  was  produced  by 
his  steward. 

Sir  E.  Sugden,  Mr.  Pepys  and  Mr,  BeUasis,  for  the  plaintiff, 
objected  to  the  production  of  the  map  as  evidence,  because  the 
question  in  this  suit  related  to  a  private  right,  and  the  map  was 
a  private  one  and  related  to  private  property,  and  did  not  come 
out  of  the  possession  of  any  person  under  whom  the  plaintiff 
claimed. 

Mr.  Agar  and  Mr.  Duckworth  for  the  defendant,  said  that 
the  map  was  an  ancient  one,  and  belonged  to  the  lord  of  the 
manor,  who  was  interested  in  its  being  correct. 

The  Yicb-Chancellob  ruled  that,  as  the  right  in  question  in       [  ^44  ] 
this  suit  was  a   private  right,  the  m'ap  was  not  receivable  as 
evidence. 

At  the  conclusion  of  the  arguments,  his  Honour  delivered  the 
following  judgment : 

I  have  always  understood  the  law  to  be  that,  where  an  ancient 
mill,  which  was  exempt  from  tithes,  has  been  taken  down,  or 
destroyed  by  fire  or  any  other  accident,  and  a  new  one  has  been 
erected  on  the  same  site,  the  exemption  extends  to  the  new  mill : 
but  if  the  new  mill  is  erected  partly  on  the  old  site  and  partly 
on  a  new  one,  that  it  is  not  protected  from  the  payment  of 
tithes.  In  this  case  the  evidence  shews  that  the  mill  in  the 
defendant's  occupation,  was  not  wholly  erected  on  the  foundation 
of  the  old  mill,  but  partly  on  the  site  of  the  old  mill,  and  partly 
OD  a  new  foundation.  There  must  therefore  be  an  account  of 
the  tithes  of  the  whole  mill,  as  far  as  it  has  been  employed  in 
grinding  com  and  grain  for  hire.     *     ^     * 
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1832.  STONOE  V.  CURWEN. 

J^ay  7,  24. 
j^t^  9.  (5  Simons,  264—274.) 

^  A  testator  gave  one  third  of  his  residue  to  his  niece,  which  he  desired 

y  _Q      '  might  be  settled  by  his  executors  on  her,  for  her  separate  use,  for  her 

r  2QA  1  ^^*  ^^^  ^  devolve  to  her  issue  at  her  death,  and  failing  issue,  then  to 

revert  to  his  nephew.  The  Court  directed  the  third  to  be  settled  in  trust 
for  the  niece,  for  her  separate  use,  for  life,  and,  after  her  death,  in  trust 
for  her  issue  then  living,  and  if  there  should  be  no  such  issue,  then  in 
trust  for.  the  nephew. 

Egbert  Ewino,  Esq.,  by  his  will,  dated  the  20th  of  September, 
1814,  after  giving  several  pecuniary  legacies,  and  appointing  the 
plaintiff  and  W.  Snaith,  Esq.,  his  executors,  gave  the  remainder 
of  his  property,  estate  and  effects,  to  his  nephew,  James  Ewing, 
and  his  niece,  Margaret  Curwen,  then  the  wife  of  the  Eev.  Wm. 
Curwen,  that  is  to  say,  he  left  to  his  nephew,  James  Ewing,  two 
[  *266  ]  thirds,  or  two  parts  in  three,  of  such  *remainder  and  residue, 
and,  to  his  said  niece,  Margaret  Curwen,  the  other  third,  or  one 
third  part,  of  such  remainder  or  residue ;  which  said  one  third 
he  desired  might  be  settled,  by  his  executors,  on  his  said  niece 
Margaret,  for  her  separate  use,  during  her  life,  and  not  put  into 
the  power  or  possession  of  her  husband,  Wm.  Curwen,  or  any 
other  husband  she  might  happen  to  have ;  but  to  devolve  to  her 
issue  at  her  death,  and,  failing  issue,  then  to  revert  to  his  nephew 
James  Ewing,  and  his  heirs  and  issue ;  still,  however,  in  such 
manner  that  neither  Francis  Wheatley,  nor  his  (the  testator's) 
niece,  Martha  Wheatley,  nor  any  issue  of  the  said  Francis,  should 
ever,  in  any  case  or  event,  be  benefited  thereby. 

W.  Snaith  and  W.  Curwen,  both  died  in  the  lifetime  of  the 
testator.  The  testator  died  on  the  24th  of  December,  1827, 
leaving  the  defendants  James  Ewing  and  Margaret  Curwen,  and 
Isabella  Curwen  and  Eobert  Ewing  Curwen,  the  two  infant 
children  of  Margaret  Curwen,  him  surviving.  Isabella  Curwen 
was  born  on  the  10th  of  January,  1814,  and  Eobert  Ewing  Curwen, 
on  the  15th  of  August,  1815. 

The  bill  prayed  that  the  defendants  might  set  forth  what  rights 
and  interests  they  respectively  claimed  in  the  one  third  part 
of  the  testator's  estate  and  effects,  directed  to  be  settled  on  the 
defendant,  Margaret  Curwen ;  and  that  proper  directions  might 
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be  given  for  a  settlement  of  that  third,  in  pursuance  of  the       Stonob 
directions  of  tho  will.  Cubwek. 

The  defendants  Margaret  Gurwen  and  her  children,  by  their 
answers,  submitted  their  rights  and  interests  *under  the  will,  to  [  •see  ] 
the  care  and  protection  of  the  Court.  The  defendant,  James 
Ewing,  by  his  answer,  submitted  that,  under  the  will,  Margaret 
Corwen  was  not  absolutely  entitled  to  one  third  of  the  testator's 
residuary  property,  but  that  the  same  ought  to  be  settled  imder 
the  direction  of  the  Court,  according  to  the  trusts  of  the  will. 

Mr.  Lynch,  for  the  plaintiff. 

Sir  E.  Sugden  and  Mr.  Chichester,  for  the  defendant 
Margaret  Curwen,  said  that,  under  the  gift  in  question,  Mrs. 
Corwen  would  have  taken  an  estate  tail,  if  the  subject  had  been 
real  estate;  but,  being  personal  estate,  she  took  an  absolute 
interest  in  it:  that  the  testator  intended  that  all  her  issue,  to  the 
last  generation,  should  take,  which  could  not  be,  and  that,  there- 
fore, the  Court  was  compelled  to  hold  that  the  one  third  of  the 
residue  vested,  absolutely,  in  Mrs.  Curwen. 

Mr.  Knight  and  Mr.  Preston,  for  the  infant  defendants,  said  that 
this  was  a  case  of  an  executory  trust ;  and  that  therefore,  the 
Court  would  direct  a  settlement  to  be  made,  so  as  to  preserve 
the  intention  of  the  testator  ;  that,  by  giving  the  absolute  interest 
to  the  mother,  the  testator's  intention  in  favour  of  her  issue, 
might  be  defeated  instanter ;  and  that  the  Court  ought  to  direct 
the  one  third  of  the  residue  to  be  settled  in  trust  for  the  mother 
for  life,  for  her  separate  use,  and,  after  her  death,  in  trust  for  such 
of  her  issue  as  should  be  living  at  her  death. 

The  principal  cases  cited  were  Leonard  v.  Earl  of  Sussex, \ 
Papillon  V.  Voice,  I  Lord  Olenorchy  v.  Bosville,^  Jervoise  v.  The 
Ihike  of  Northumberland,']  Knight  v.  Ellis, ^  Morse  v.  Lord 
Ormonde.^  t] 

Sir  Charles  WethereU  and  Mr.  Wakefield  appeared  for  the        [  267  ] 
defendant,  James  Ewing. 

t  2  Vera.  526.  ||  21  E.  H.  229  (1  Jao.  &  W.  559). 

t  2  P.  Wms.  471.  H  2  Br,  C.  C.  570. 

S  Ca.  t.  Talb.  3-  tt  25  E.  E.  85  (1  Euss.  382). 
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stonob       The  Vice-chancellor  [after  stating  the  \^ill,  said  :] 

OuBWEN.  *  *  The  trust  created  by  this  will,  is,  clearly,  an  executory 
[  268  ]  trust,  and  an  executory  trust  as  to  which  nobody  can  say  that  the 
words  which  the  party  who  has  created  the  trust,  has  used,  are  so 
clear,  as  at  once  to  shew  what  was  the  sort  of  conveyance  he 
meant.  And,  although  I  apprehend  the  law  to  be  that,  whether 
the  trust  be  executed  or  executory,  the  same  construction  must  be 
put  on  the  words,  yet  that  means  only  in  those  cases  where  the 
words  which  declare  the  executory  trust  are  so  clear  in  themselves, 
as  to  point  out  what  the  trust  is  to  be. 

[His  Honour,  after  referring  to  Jervoise  v.  The  Duke  of 
[  269  ]  Northumberland  and  Knight  v.  ElliSy  said :]  In  the  case  of  Jacobs 
V.  Amyatt,\  the  devise  was  of  the  rest  and  residue  of  the  testa- 
trix's estate,  both  real  and  personal,  to  Miss  Lucy  Cook,  to  be 
placed  at  interest  until  her  age  of  21  years  or  day  of  marriage,  and 
then  the  whole  thereof,  together  with  the  interest  accumulating 
thereon,  was  to  be  paid  to  and  for  her  use,  during  her  natural  life, 
[  •270  ]  and,  from  and  *immediately  after  her  decease,  to  the  heirs  of  her 
body  lawfully  begotten,  equally  to  be  divided  between  them,  share 
and  share  alike,  and  in  default  of  such  issue,  or  of  the  death  of 
Miss  Cook  before  her  age  of  21  years,  or  day  of  marriage,  then  to 
the  testatrix's  brother.  And  Lord  Louohbobouoh,  in  delivering  his 
judgment  in  that  case,  says :  "  I  admit  the  rule  in  Daw  v.  The 
Earl  of  Chatham^  that  where  personalty  is  so  given,  if  the  words 
would  create  a  tenancy  in  tail  in  land,  it  is  absolute :  but  that  rule 
has  never  been  extended  further  than  where  the  words  create  a 
clear  estate  tail."  And  I  am  of  opinion  that  the  words  in  this  case 
do  not  create  a  clear  estate  tail,  and,  therefore,  I  declare  that  Mrs. 
Curwen  is  entitled  to  an  interest  for  life  only.     *     *     * 

[  271  ]  The  cause  now  came  on  to  be  argued  as  to  the  trusts  upon 

which  the  one  third  of  the  residue  ought  to  be  settled,  subject  to 
Mrs.  Curwen's  life-interest  therein. 

[After  argument : 
The  Vice-Chancellor  said :] 
[  272  ]  It  having  been  decided  that  Mrs.  Curwen  takes  only  for  life, 

the  first  question  is,  who  are  the  persons  who  can  take  by  the 

t  4  Br.  C.  C.  542. 
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designation  of  '^her  issue."  Now,  in  the  first  place,  ''issue"  Stonob 
is  nomen  collectivum,  and  will  include  both  children  and  the  cubwen. 
descendants  of  children ;  and  it  seems  to  me,  on  looking  at  this 
will,  that  that  extended  sense  is,  of  necessity,  to  be  given  to  the 
word  "  issue/'  because  the  testator,  after  having  expressed,  in 
the  commencement  of  his  will,  his  disapprobation  of  the  conduct 
of  bis  niece  Martha,  has  declared  that  the  one  third  of  his  residue 
is,  in  the  event  of  the  failure  of  the  issue  of  Mrs.  Gurwen,  to 
revert  to  Mr.  Ewing,  in  such  manner  as  that,  in  no  case,  Francis 
Wheatley,  nor  Martha  Wheatley,  nor  any  issue  of  the  said 
Francis,  shall  be  benefited  thereby.  It  is  quite  clear,  therefore, 
that,  although  the  testator  might  not  have  been  aware  of  the 
inefficacy  of  what  he  has  expressed,  he  meant,  in  this  part  of  his 
will,  to  include,  in  the  word  "  issue,"  not  only  children,  but  also 
descendants  of  children  :  ^therefore,  it  appears  to  me,  that  the  [  *273  ] 
term  "  issue,"  in  the  preceding  part  of  the  will,  must  be  taken  to 
comprehend  both  the  children  and  the  descendants  of  children 
of  Mrs.  Curwen.  But  then  there  are  words  from  which  I  must 
infer  that  the  intention  of  the  testator  was  that  the  parties 
should,  to  a  certain  extent,  take  by  succession  or  devolution,  » 

and  that  he  did  not  mean  that  the  issue,  generally,  should  take, 
because  the  words  are :  ''  to  devolve  to  her  issue,  at  her  death, 
and  failing  issue,  then  to  revert  to  my  nephew  James  Ewing : " 
and  the  natural  construction  of  those  words  is  that  such  issue 
should  take  as  should  be  living  at  the  death  of  Mrs.  Gurwen. 
If,  however,  the  word  "  issue"  is  taken  to  include  both  children 
and  the  descendants  of  children,  it  would  be  unreasonable  to 
suppose  that  this  testator,  who  evidently  has  looked  to  suc- 
cession, could  mean  that  a  child  of  a  deceased  child  should  take 
eo-extensively  with  the  children ;  and  I  think  that  the  most 
reasonable  construction  which  can  be  put  upon  these  words,  is 
that  which  will  enable  the  children  living  at  the  death  of  Mrs. 
Curwen,  including  the  issue  of  any  child  that  may  have  died  in 
her  lifetime,  to  take  what  is  given  to  Mrs.  Gurwen  for  life,  (such 
issue  taking  such  share  only  as  their  deceased  parent  would  have 
been  entitled  to  if  living),  and,  if  there  be  no  child  of  Mrs. 
Curwen,  nor  any  descendant  of  a  deceased  child  living  at  her 
death,  then  James  Ewing  to  take,  absolutely.     *    *    * 
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1832.  GORDON  V.   LORD  REAY.f 

"^^y  ^-  (5  SimonB,  274—280.) 

iS  HAD  WELL,  A  testator  having  estates  in  Jamaica  and  England,  by  his  will  directed 

''^'  his  English  estates  to  be  sold,  and  10,000/.  to  be  paid,  out  of  the  produce, 

[  ^'"^  ]  to  the  plaintiff.     He  afterwards  sold  his  English  estates,  and  by  an 

unattested  codicil,  recited  that  he  had  so  done,  and  directed  that,  not- 
withstanding,  the  10,000Z.  should  be  paid  to  the  plaintiff,  and  charged 
all  his  estates  with  the  payment  thereof.  He  then  made  another  codicil, 
which  was  duly  attested,  and  in  which  he  referred  to  his  will,  and  ratified 
and  confirmed  all  the  provisions  and  bequests  which  he  had  thereby 
made  in  the  plaintiffs  favour :  Held  that  the  Jamaica  estates  were  liable 
to  the  payment  of  the  10,000/. 

Robert  Home  Gordon,  Esq.,  by  his  will,  dated  the  17th  of 
August,  1812,  and  duly  executed  and  attested,  gave  all  his  real 
and  personal  estates  in  Jamaica,  to  trustees,  upon  trust,  by  sale 
or  mortgage  of  all  or  any  parts  of  his  said  real  and  personal 
estates,  to  levy  and  pay  such  parts  of  his  debts  (except  mortgage 
debts)  and  his  funeral  and  testamentary  expenses,  and  the 
legacies  or  sums  of  money  thereinafter  bequeathed,  as  his  other 
personal  estate  thereinafter  bequeathed  to  his  said  trustees  should 
not  be  sufficient  to  pay,  or  as  should  not  be  paid  out  of  the 
produce  of  his  real  estate  in  Kent,  thereinafter  directed  to  be 
sold ;  and  upon  trust,  out  of  the  rents  and  produce  of  his  said 
real  and  personal  estates  in  Jamaica,  to  pay  certain  annuities ; 
and,  subject  to  the  trusts  aforesaid,  to  permit  the  plaintiff, 
I  •275  ]  during  her  life,  *to  receive  the  net  rents  and  produce  of  such  of 
his  last  mentioned  real  and  personal  estates  as  should  not  be 
sold,  for  her  sole  use  and  benefit,  and,  after  the  decease  of  the 
plaintiff,  to  raise  and  pay  some  other  annuities  and  certain  sums 
of  money  in  gross,  and,  after  the  decease  of  the  plaintiff,  to  settle 
and  convey  such  parts  of  his  last-mentioned  real  and  personal 
estates  as  should  not  be  sold,  and  the  equity  of  redemption  of 
such  parts  thereof  as  should  be  mortgaged,  to  the  use  of  the 
defendant.  Sir  Orford  Gordon,  for  life,  with  remainders  to  his 
first  and  other  sons  successively  in  tail  male,  with  divers 
remainders  over.  And  the  testator  devised. all  his  real  estates 
situate  in  the  county  of  Kent  or  elsewhere  in  England,  unto  and 

t  Dissented  from  by  Jessel,  M.E.  (1878)  9  Ch.  D.  231 ;  FoUeU  v.  PeUman 
in  Burton  v.  Newbery  (1875)  1  Ch.  D.  (1883)  23  Ch.  D.  337,  339,  342.  and 
234,  239,  240 ;  but  see  Green  v.  Tribe      other  cases  there  cited.— O.  A.  S. 
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to  the  nse  of  the  same  trustees,  their  heirs  and  assigns,  upon      Gordon 

trust,  as  soon  as  might  be  after  his  decease,  to  sell  and  dispose    lobd  Rbat. 

of  the  same,  and,  ont  of  the  net  monies  which  should  arise  from 

such  sale,  and  the  rents  and  profits  to  arise  therefrom  in  the  mean 

time,  fully  to  pay  all  sums  of  money  which  he  had  borrowed,  or 

might  borrow  from  any  person  or  persons  by  way  of  mortgage 

of  the  same  estates,  together  with  such  interest  as  might  then 

be  due  for  the  same,  and,  in  the  next  place,  to  pay  the  sum  of 

10,000{.  sterling,  unto  and  for  the  sole  use  and  benefit  of  the 

plaintiff,  her  executors,  administrators  and  assigns,  and  then  to 

pay  such  of  his  debts  and  funeral  and  testamentary  expenses, 

and  of  the  several  legacies  or  sums  of  money  thereby  bequeathed 

as  should  not  be  paid  out  of  his  personal  estate  thereinafter 

bequeathed  to  his  trustees,  or  otherwise  in  pursuance  of  any  of 

the  trusts  or  directions  thereinbefore  declared.    And  he  directed 

that  the  residue  of  the  net  monies  to  arise  from  such  sale  or  sales 

as  last  aforesaid,  should  be  laid  out  in  the  purchase  of  *lands,  in       [  *276  ] 

fee  simple,  in  England,  and,  if  it  should  be  thought  proper,  in 

copyhold  or  leasehold  lands  convenient  to  be  held  therewith,  and 

that  the  lands  so  to  be  purchased,  should  be  conveyed  to  the  use 

of  the  plaintiff  for  life,  and,  after  her  decease,  to  the  same  uses, 

and  upon  the  same  trusts  as  he  had  directed  to  be  contained  in 

the  settlement  which  he  had  directed  to  be  made  of  such  his 

estates  in  Jamaica  as  aforesaid :  and,  after  giving  certain  specific 

and  pecuniary  legacies  to  the  plaintiff  and  other  persons,  the 

testator  gave  all  such  other  personal  estate  and  effects  as  he 

should  die  possessed  of  or  entitled  to,   and  which  were  not 

thereby  otherwise  specifically  bequeathed  or  disposed  of,  unto 

the  trustees ;  upon  trust  to  convert  the  same  into  money,  and  to 

apply  the  produce  thereof,  so  far  as  the  same  should  extend,  in 

payment  of  his  funeral  and  testamentary  expenses,  and  such  of 

his  debts  as  should  not  otherwise  be  paid,  and  of  the  several 

legacies  or  sums  of  money  thereby  bequeathed,  or  which  he 

might  give  or  bequeath  by  any  codicil  or  codicils  thereto :  and  he 

appointed  the  trustees  to  be  the  executors  of  his  will. 

The  testator  afterwards  made  a  codicil,  dated  the  8th  of  April, 
1814,  and  which  was  signed  by  him,  but  not  attested,  and  which 
was  as  follows :  **  Whereas,  since  the  date  of  my  last  will  and 
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GoBDON  testament,  I  have  sold  and  disposed  of  my  estate  in  the  county 
Lobd'rkay.  ot  Kent,  which  I,  by  my  said  will,  have  directed  to  be  sold  by  my 
trustees  in  my  said  will  named,  and  out  of  the  produce  of  such 
sale,  have  given,  to  Susanna  Harriet  Hope  therein  named  (the 
plaintiff),  the  sum  of  10,0002.  for  her  own  sole  use  and  benefit : 
now  I  do,  by  this  codicil  to  my  said  will,  which  I  desire  may  be 
[  *277  ]  taken  *as  part  thereof,  declare  that,  notwithstanding  the  said 
estate  has  been  so  sold  by  me  as  aforesaid,  yet  my  will  is  that  the 
said  legacy  of  10,000Z.  shall  be  paid  to  the  said  S.  H.  Hope,  to 
whom  I  do  give  the  same  accordingly,  and  subject  and  charge  all 
my  estates  for  the  payment  of  the  same,"  The  testator  after- 
wards made  a  second  codicil,  which  was  duly  executed  and 
attested,  and  was  as  follows :  ''Whereas  I  have,  in  and  by  my 
last  will  and  testament  bearing  date  the  17th  of  August,  1812, 
made  several  provisions  and  bequests  in  favour  of  Susan  Harriet 
Hope,  daughter  of  the  late  Bev.  Mr.  Hope  of  Derby,  now  my 
beloved  wife :  now  I  do  hereby  confirm  such  bequests  and 
provisions  to  her,  in  favour  of  the  said  S.  H.  Hope,  now  my 
beloved  wife,  whom  I  have  publicly  acknowledged  to  be  my  wife 
by  the  laws  of  Scotland,  and  whom  I  do  publicly  acknowledge  as 
my  wife  in  England,  and  am  ready  to  confirm  the  same  by  any 
other  necessary  legal  act ;  and  I  trust  that  no  quibble  in  law  will 
deprive  her  of  any  of  the  benefits  intended  for  her  use,  but  that 
all  doubtful  points  will  be  construed  to  her  advantage  and  for 
her  benefit ;  and  I  do  hereby  ratify  and  confirm  this  by  my  hand 
and  seal,  this  18th  day  of  August,  1818.''  The  testator  died  on 
the  18th  of  December,  1826. 

The  suit  was  instituted  for  the  administration  of  the  testator's 
estate.  It  appeared,  by  the  Master's  report,  that  the  testator's 
personal  estate  was  insufficient  to  pay  his  debts  and  legacies,  and 
that  the  10,0002.  given  to  the  plaintiff,  remained  unpaid.  On 
the  hearing  of  the  cause  for  further  directions,  the  question  was 
whether  the  10,0002.  was  a  charge  upon  the  Jamaica  estates. 

[  278  ]  Mr.  Knight  and  Mr.  Tuimer  for  the  plaintiff : 

By  the  first  clause  in  the  will,  the  Jamaica  estates  are  subjected 
to  the  payment  of  such  of  the  testator's  debts,  and  of  the  legacies 
or  sums  of  money  thereinafter  bequeathed,  as  his  general  personal 
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estate  shotdd  not  be  sufficient  to  pay,  or  as  should  not  be  paid  gobdon 
oat  of  the  produce  of  his  Kent  estate.  In  the  first  codicil  the  lord  bjbat. 
testator  speaks  of  the  10,0002.  as  a  legacy :  he  says  that,  though 
he  has  sold  the  Kent  estate,  the  plaintiff  shall  be  paid  the  legacy 
of  10,0002.  There  can  be  no  doubt  that  the  plaintiff  might  have 
claimed  to  be  paid  that  legacy,  out  of  the  personal  estate ;  and, 
if  80,  she  is  entitled  to  receive  it  out  of  the  Jamaica  estates,  in 
the  event,  which  has  happened,  of  the  personal  estate  being 
insufficient  to  pay  the  debts  and  legacies. 

The  effect  of  the  second  codicil,  (which  is  duly  attested,  and 
in  which  the  testator  ratifies  and  confirms  the  bequests  and 
provisions  which  he  had  made  in  favour  of  the  plaintiff,)  is  to 
repablish  the  first  codicil :  so  that  the  first  codicil,  by  the  effect 
of  the  second,  creates  a  charge  on  the  Jamaica  estates :  Oiiest  y. 
JTtZiwcy,!  Barnes  v.  Crowe.  I 

Mr.  Pepys  and  Mr.  Bigg  for  the  defendants  Sir  Orford 
Gordon  and  his  eldest  son  : 

By  the  will,  nothing  is  charged  on  the  Jamaica  estates,  except 
sums  which  would  be  payable,  in  the  first  instance,  out  of  the 
testator's  general  personal  estate,  and  his  estate  in  Kent.  The 
10,0002.  is  not  a  legacy.  The  gift  of  that  sum  is  merely  a 
direction  how  *the  proceeds-  of  the  Kent  estate  should  be  [  *279  ] 
applied :  it  is  merely  a  portion  of  that  estate ;  and  there  is 
nothing  in  the  will  that  can  make  it  a  legacy,  or  payable  out  of  the 
personal  estate.  The  first  codicil  cannot  be  read  on  this  question, 
the  object  being  to  charge  the  real  estate.  The  second  codicil 
does  not  refer,  or  in  any  manner,  allude  to  the  first  codicil.  It 
refers  to  the  will  only,  and  is  expressly  confined  to  the  benefits 
which  the  plaintiff  was  to  take  under  that  instrument.  The  case 
of  Guest  V.  WiUasey  does  not  apply ;  for  there  the  will  and  codicils 
were  all  on  the  same  sheet  of  paper :  Lady  Strathmore  v.  Bowes. ^ 

Sir  E.  Sugden^  for  the  defendants,  the  co-heirs  of  the  testator : 

The  second  codicil  does  not  refer  to  the  real  estate.  An  instru- 
ment that  is  duly  attested,  cannot  do  more  than  republish  another 

t  2  Bing.  429 ;  and  3  Bing.  614.  §  7  T.  B.  482. 

I  2  B.  B.  Id4  (1  Yes.  J.  486). 

11—2 


104 


1882.    CH.    5  SIMONS,  279—280. 


[B.B. 


OoBDON  iustrament  that  is  also  duly  attested  ;  or  it  can  only  re-publish 
Lord  Rbay.  an  instrument  not  duly  attested,  to  which  it  expressly  refers. 
The  second  codicil  contains  no  reference  to  the  first  codicil, 
which  always  was  an  operative  instrument.  It  merely  makes 
the  will  speak  from  the  date  of  the  second  codicil.  In  Guest  v. 
WiUasey,  the  instruments  being  all  on  the  same  piece  of  paper, 
the  testator  could  not  re-publish  part  without  re-publishing  the 
whole. 

Mr.  Kind^rsley  and  Mr.  Elderton  appeared  for  the  trustees. 

The  Yice-Ghancellob,  having  asked  whether  the  parties 
[  *280  ]  wished  that  he  should  decide  the  question  ^without  directing  a 
case  for  the  opinion  of  a  court  of  law,  and  the  counsel  having 
replied  in  the  affirmative,  deUvered  judgment  as  follows  : 

My  opinion  is  that  the  second  codicil  does  re-publish  the  first* 
The  first  codicil  is  part  of  the  will ;  and,  if  the  second  codicil  is  a 
re-publication  of  the  will,  it  is  a  re-publication  of  every  thing  that 
is  part  of  the  will.  The  second  codicil  does  refer  to  the  will :  it 
ratifies  and  confirms  the  will,  and  everything  that  is  part  of  it. 
The  consequence  is  that  the  testator's  real  estates  in  Jamaica  are 
liable  to  the  payment  of  the  10,0002. 


1832. 
June  8,  9. 

Shadwell, 
V.-C. 

On  Appeal. 

1835. 
March  17. 


Ilmute  of 
Ltvrdt. 

[290] 


GRIGBY  V.  POWELL. 

(5  Simons,  290 — 297 ;  affirmed  on  Appeal,  nom.  Powell  v.  Grighy,  3  CI.  &  Fin* 

103,  115;  S.  C.  9  Bligh  (N.  S.)  646.) 

A.,  on  his  marriage,  grants  a  rent-charge  to  his  wife,  out  of  his  estates, 
for  her  jointure ;  which  he  secures  by  a  term  limited  to  trustees.  By  his- 
will  he  gives  his  mansion-house  and  park  to  his  wife  for  life,  and  the 
rest  of  his  estates  to  B.,  and  directs  that  the  repairs,  paintiog,  &c.  of 
his  mansion-house  shall  be  paid  for  by  sale  of  timber  on  the  premises 
devised  to  B.,  and  then  he  confirms  the  settlement:  Held  that  the 
jointure  is  wholly  raiseable  out  of  those  premises. 

Joshua  Grigbt,  Esq.  deceased,  the  lat^  husband  of  the  plaintiff, 
being  seised  in  fee  of  a  mansion-house,  park  and  lands,  in  Drinkston, 
in  Suffolk,  which  he  occupied,  and  of  three  farms  in  Drinkston,. 
Hesset  and  Hawstead,  in  the  same  county,  which  he  let  to  different 
tenants,  by  the  settlement  previous  to  his  marriage  with  the 
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plaintiff,  dated  in  December,   1826,  conveyed  all  the  before-      Obiobt 
mentioned  hereditaments  to  trustees  in  fee,  to  the  use,  after  the      Powell. 
marriage,  of  himself  for  Ufe,  and,  after  his  decease,  to  the  use 
that  the  plaintiff,  in  case  she  should  survive  him,  should,  imme-  ^ 

diately  after  his  decease,  receive,  thereout,  a  rent-charge  of 
1,0002.  per  annum,  for  her  life,  free  from  all  taxes  and  deduc- 
tions whatsoever,  Parliamentary  or  otherwise,  of  any  nature  or 
kind,  the  same  to  be  for  her  jointure,  and  in  lieu  of  dower  and 
thirds,  with  the  usual  powers  of  distress  and  entry  ;  and,  subject 
thereto,  to  the  use  of  trustees,  for  99  years,  to  commence  on  the 
decease  of  Joshua  Grigby,  upon  the  usual  trusts  for  *better  C  *29i  ] 
securing  the  rent-charge,  and,  subject  thereto,  to  the  use  of 
Joshua  Grigby  in  fee. 

Mr.  Grigby  made  his  will,  dated  the  10th  of  February,  1829, 
in  the  following  words :  "  I  direct  that  all  my  just  debts  be  paid. 
I  give  and  devise  unto  my  wife,  Anna  Grigby,  and  her  assigns, 
for  and  during  the  term  of  her  natural  life,  all  that  my  mansion- 
house,  with  the  yards,  gardens,  stables,  coach-houses  and  appur- 
tenances, now  in  my  own  occupation,  at  Drinkston  aforesaid,  and 
also  all  that  my  park  thereto  :  and  I  direct  that  trees  and  timber 
shall  be  cut  down  off  my  estates  in  the  parishes  of  Hawstead, 
Hesset  and  Drinkston,  and  sold  to  pay  the  expenses  of  any 
repairs,  painting  or  glazing,  which,  in  the  opinion  of  the  said 
Anna  Grigby,  shall,  at  any  time,  be  required  for  any  the  said 
hereditaments  so  given  and  devised  to  her,  for  life,  and  also  for 
the  expense  of  insurance  of  the  same  premises  from  fire,  which  I 
direct  shall  be  done,  and  that  my  nephew,  John  Harcourt  Powell, 
or  his  heirs,  executors  or  administrators,  shall  point  out,  at  proper 
times,  what  trees  shall  be  felled  for  those  purposes,  and,  if  he 
or  they  neglect  or  refuse  to  do  so,  for  one  month  after  notice  in 
writing  shall  be  given  to  him  or  them,  then  the  said  Anna  Grigby 
shall  cause  to  be  cut  down,  and  sell  such  trees  as  she  shall  think 
proper  for  those  purposes.  And  I  confirm  the  settlement  made 
on  my  marriage  with  my  present  wife.  And  I  give  and  devise, 
and  direct  to  be  paid  out  of  all  the  rest  of  my  real  estates  in 
Suffolk,  unto  my  sister,  Charlotte  Grigby,  during  her  life,  2201. 
a  year,  to  be  paid  by  equal  payments,  the  1st  day  of  January, 
April,  July  and  October,  free  of  all  charges.    I  direct  that  a 
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obiobt  *yearly  sum  of  151.  be  paid,  by  the  aforesaid  payments,  to  the 
PowBLL.  widow  of  Thomas  Eaves,  my  bailiff,  for  her  life,  and  that  she 
[  *292  ]  be  permitted  to  live,  without  rent,  in  the  house  she  now  resides 
in.  And,  subject  to  those  two  annuities  and  other  conditions 
above  specified,  I  give  and  devise  all  my  real  estates  in  England, 
from  and  immediately  after  my  death,  and  also  all  the  above- 
mentioned  hereditaments  so  given  to  my  said  wife  for  her  life, 
from  and  after  her  decease,  unto  my  said  nephew,  John  Harcourt 
Powell,  his  heirs  and  assigns,  for  ever.  And  I  direct  that  all 
my  paintings  and  portraits,  in  my  house  at  Drinkston,  be  enjoyed 
with  the  same  by  my  wife,  for  life,  and,  after  her  death,  to  go 
with  the  house :  and,  subject  to  the  payment  of  my  d^bts,  and 
the  expenses  of  carrying  this  my  will  into  effect,  I  give  and 
bequeath  all  my  household  furniture,  plate,  linen,  china,  wines, 
stores,  and  all  the  rest  residue  and  remainder  of  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  and  of  every  kind, 
unto  my  said  wife,  Anna  Grigby,  for  her  own  sole  use  and  benefit ; 
and  I  nominate  and  appoint  my  said  wife,  and  my  said  nephew, 
J.  H.  Powell,  executrix  and  executor  of  this  my  will." 

The  testator  died  on  the  6th  of  March,  1829.  Charlotte  Gngby 
died  in  March,  1881. 

The  bill  insisted  that,  in  consequence  of  the  testator  having 
devised  the  mansion-house  and  park  to  the  plaintiff,  no  part  of 
the  jointure  ought  to  be  raised  or  piaid  thereout,  but  that  it  ought 
to  be  wholly  raised  out  of  the  other  estates  in  the  settlement,  and, 
[  *293  ]  if  the  rents  thereof  were  insufficient  to  pay  the  jointure,  that  *the 
deficiency  ought  to  be  raised  by  mortgage  of  those  estates :  and 
the  bill  prayed  for  a  declaration  to  the  same  effect,  and  for  relief 
accordingly. 

The  defendant,  J.  H.  Powell,  in  his  answer,  said  that  the 
testator  did  not  intend  that  the  whole  of  the  jointure  should  be 
raised  and  paid  out  of  such  parts  of  the  settled  estates  as  were 
not  devised  to  the  plaintiff,  because  he  well  knew  the  rental  and 
value  of  his  property,  and  that  the  rents  thereof,  exclusive  of  the 
mansion-house  and  park,  were  not  sufficient  to  pay  the  jointure  : 
and  he  submitted  that  all  the  property  in  the  settlement,  including 
the  mansion-house  and  park,  ought  to  contribute  rateably  to  the 
payment  of  the  jointure. 
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Sir  E.  Sugden  and  Mr.  Koe,  for  the  plaintiflf :  Gbioby 

The  testator  intended  that  his  wife  should  have  his  mansion-  Powell. 
hoose  and  park,  free  from  all  expense.  He  expressly  confirms 
the  settlement  on  his  marriage,  and  provides  for  the  expenses 
of  repairs,  painting,  glazing  and  insurance.  She  cannot  be  con- 
sidered to  have  the  subject  of  the  devise,  free  from  charges,  if 
she  is  to  take  it  subject  to  the  rent-charge.  The  testator  intended 
her  to  have  the  1,000Z.  a  year,  and  the  house  and  park,  and  that 
she  should  have  the  latter  free  from  all  reprizes,  much  more,  free 
from  all  incumbrances.  He  meant  to  place  her  in  the  same 
situation,  with  respect  to  the  house  and  park,  as  he  stood  in 
himself :  and  he  was  not  subject  to  the  rent-charge.  The  devise 
to  the  nephew  is  in  the  following  words :  **  And  subject  to  those 
two  annuities,  &c."  So  that  the  nephew  is  to  have  no  benefit, 
till  the  death  of  the  wife,  of  the  estates  devised  to  her ;  but  he 
is,  indirectly,  attempting  *to  get  a  benefit :  Knight  v.  CalthoiyeA  [  ♦294  ] 
That  is  not  so  strong  a  case,  in  favour  of  the  widow,  as  the 
present;  for  it  does  not  appear  that  the  testator  confirmed 
the  settlement,  by  his  will. 

Mr.  Knight,  Mr.  Preston  and  Mr.  Rolfe,  for  the  defendant, 
J.  H.  Powell : 

The  mere  fact  of  devise  does  not  imply  an  exemption  from  the 
incumbrance.  The  devisee  takes  the  estate  with  all  its  charges, 
and,  unless  there  be  special  words,  the  portion  of  the  property 
devised,  is  not  exempted  from  contribution.  The  testator  has 
not  done  enough  to  throw  the  entire  burden  upon  the  other  parts 
of  the  estates.  There  is  not  language  enough  in  this  will  to 
create  a  new  rent-charge.  The  gifts  of  the  annuities  to  the  sister 
and  bailiff's  widow,  shew  that  the  testator  had  present  to  his 
mind  the  expressions  which  were  necessary  to  throw  a  charge 
on  any  particular  portion  of  his  estates,  and,  if  he  had  intended 
that  his  wife  should  have  the  mansion-house  and  park,  free  from 
the  rent-charge,  he  would  have  said  that  it  should  come  out  of 
the  other  parts  of  his  estates,  as  he  has  done  with  respect  to 
the  annuities  to  his  sister  and  the  bailiff's  widow.     The  words 

t  1  Vern.  347. 
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Gbioby      '^  I  confirm  the  settlement  made  on  my  marriage/'  were  used  in 
Powell,      order  to  prevent  the  rent-charge  from  being  extinguished  at  law 
by  the  acceptance  of  the  devise,  t 

(The  Vicb-Chancbllor  :  The  intervention  of  the  term  prevents 
the  rent-charge  from  being  defeated.) 

The  term  was  created  merely  for  further  securing  the  rent-charge 
[  *295  ]  whilst  legally  subsisting.  The  settlement  *makes  the  rent-charge 
issue  out  of  the  mansion-house  as  well  as  the  other  settled  property. 
Then  what  does  the  confirmation  of  the  settlement  amount  to?  It 
preserves  the  rent-charge  in  a  court  of  equity,  and  sets  up  the 
settlement  as  it  stood,  and  does  not  make  the  rent-charge  issue 
out  of  any  particular  part  of  the  settled  estates.  Besides,  words 
of  confirmation  similar  to  those  in  this  case,  are  frequently  used 
by  testators  as  mere  words  of  course,  and  without  any  particular 
object.  When  the  testator  devises  the  part  of  his  estates  which 
is  charged  with  the  two  annuities,  to  his  nephew,  he  devises  it, 
expressly,  subject  to  those  two  annuities ;  he,  therefore,  evidently 
intended  that  those  two  annuities  were  all  that  his  nephew  was 
to  be  subject  to  under  the  will.  The  omission  to  charge  the  rent- 
charge  on  the  other  parts  of  the  estates,  shews  that  it  was  the 
testator's  intention  that  the  mansion-house  and  park  should  be 
subject  to  it.  It  is  making  a  will  for  the  testator  by  conjecture, 
to  say  that  the  rent-charge  is  to  be  raised  exclusively  out  of  the 
parts  of  the  estate  not  devised  to  the  wife.  The  provision  as  to 
repairs,  &c.,  shews  that  the  estate  was  a  scanty  security  for  the 
rent-charge,  and  that  the  wife  had  the  whole  value  of  it  in  the 
rent-charge.  Is  it  to  be  imputed  to  the  testator  that  he  intended 
that  the  trustees  of  the  term  should,  de  anno  in  annum^  mortgage 
the  estate  to  raise  part  of  the  rent-charge  ? 

Knight  v.  CaltJwrpe  is  not  law.  J     There,  no  term  was  created 

for  securing  the  rent-charge;    the  widow,  by  her  own  act  in 

[  *296  ]      accepting  the  devise,  had  extinguished  *the  rent-charge,  and 

yet  the  Lord  Chancellob  says  that  she  might  distrain,  in  all 

or  any  part  of  the  lands,  for  her  rent.    In  Serjeant  Hill's  copy 

t  See  Co.  Litt.  147  b.  P.  C.  89,  and  Cheeter  v.  WilUs,  Amb. 

X  See  Bushout  v.  Eushouty  6  Br.      247. 
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of  Eq.  Ca.  Abr.  there  is  written  the  following  observation  on  that 
case,  in  the  margin  of  the  page  in  which  it  is  contained :  *^  This 
case  is  not  correct  upon  principle." 

The  Yice-Ghancellor  : 

The  testator  appears,  on  the  face  of  his  will,  to  have  been 
conusant  that  his  wife  was  entitled  to  a  rent-charge  of  1,0002. 
a  year,  under  his  settlement.  He  gives  to  her  his  mansion-house 
and  park,  which,  ordinarily  speaking,  do  not  produce  profit :  and, 
on  the  face  of  his  will  he  shews  a  clear  intention,  not  only  that 
she  shall  have  the  mansion-house  and  park,  but  that  she  shall 
take  them  in  an  unusually  beneficial  manner,  and  exempt  from 
all  charge  ;  for  he  directs  that  the  repairs,  painting,  glazing  and 
insurance  shall  be  done  at  the  expense  of  the  other  part  of  his 
estate,  as  his  wife  shall  think  proper.  Then  he  uses  the  following 
words :  ^*  And  I  confirm  the  settlement  made  on  my  marriage  with 
my  present  wife.*'  Admitting  that  the  mere  effect  of  the  devise 
would  be  to  extinguish  part  of  the  annuity,  no  other  effect  can  be 
attributed  to  these  words,  except  that  of  giving,  to  the  wife,  the 
1,OOOL  a  year ;  and  the  inference  is,  that  he  intended  that  she 
should  have  the  1,0002.  a  year,  in  addition  to  the  mansion-house 
and  park.  It  appears  to  me  that  there  is  no  other  mode  of 
construing  this  will,  than  by  giving,  to  the  wife,  the  double  benefit. 

The  will  in  Knight  v.  Calthorpe  bears  a  strong  resemblance  to 
the  one  in  this  case.  But  there  are  words  in  this  will  which  are 
not  found  in  that,  and  which  ^enable  me  to  put  that  construction 
upon  this  will  which  I  have  mentioned. 

I  am  of  opinion  that  this  lady  is  entitled  to  have  the  rent- 
charge  of  1,0002.  a  year,  wholly  raised  out  of  those  parts  of  the 
estates  which  are  not  devised  to  her. 

^The  defendants  appealed  from  this  decision  to  the  House  of 
Lords,  as  reported  in  8  Gl.  &  Fin.  103. 

Mr.  Knight  and  Mr.  Preston,  for  the  appellants. 

Mr.  Pembertan  and  Mr.  Tinney,  for  the  respondents.] 

Lord  Brougham,  after  stating  the  case,  said : 
My  Lords,  the  question  in  this  case  arises  upon  the  construction 


Gbiqby 

c. 
POWBLL. 


[  •297  ] 
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Powell      of  a  will,  and  is  in  substance  whether  a  rent-charge  payable 

Gbigby.  ^  t^^  "wiie,  created  originally  by  settlement,  is  to  be  paid  with 
arrears  entirely  out  of  the  residue  of  the  estates  not  devised  to 
the  wife  for  life,  or  whether  those  which  are  so  devised  to  her 
are  to  bear  a  portion  of  the  charge.  The  law  that  would  regulate 
this  case  being  clear,  and  being  admitted  to  be  so,  namely,  that 

[  'lis  ]  there  would  be  *a  merger  operating  upon  the  land  burdened  with 
the  rent-charge,  but  for  some  intention  on  the  part  of  the  testator 
of  an  opposite  kind  being  proved,  which  shall  prevent  that  law 
from  taking  effect,  the  whole  question  resolves  itself  into  one  of 
fact,  to  be  arrived  at  by  conclusions  drawn  from  principles  of 
law,  namely,  whether  or  not  there  exists  in  this  case  sufficient 
proof  of  intention  to  contradict  this  rule  of  merger.  The  Vice- 
Ghancellor  on  the  facts  of  this  case  held,  that  there  was  evidence 
of  this  intention  sufficient  to  prevent  the  merger,  and  decreed 
that  the  estates  in  the  settlement,  other  than  and  except  these 
estates,  were  liable  to  pay  and  make  good  the  jointure  ;  and  that 
the  estates  devised  to  the  widow  for  life  were  free  and  exempt 
from  liability  to  contribution  thereto.  On  the  best  consideration 
that  I  can  give  the  case,  I  am  of  opinion  that  he  came  to  a  sound 
conclusion.  Let  us  advert  to  the  circumstances  which  are  to  be 
gathered  from  the  relative  situation  of  the  parties,  and  see 
whether  they  do  not  justify  his  conclusion.  But  first  one  word 
with  respect  to  the  principle  of  law :  I  shall  say  nothing  upon 
the  distinction  taken  as  to  the  holder  of  an  estate,  on  which  there 
is  a  charge,  coming  into  possession  of  it  by  act  of  law,  or  by  his 
own  deed ;  for  this  case  must  be  decided  on  another  ground. 
The  principle  of  law  on  which  I  shall  proceed  has  been  stated 
distinctly  enough,  without  going  back  to  the  times  of  Littleton 
and  Coke,  in  Chester  v.  WillesA  That  report  in  Ambler  is 
incorrect  in  its  references  to  the  cases  in  Vernon,!  for  there 
does  not  appear  from  the  report  in  Vernon  any  intention  in  one 

[  *113  ]  of  *  these  cases  to  prevent  a  merger.  I  cannot  find  any  case 
exactly  in  point  with  the  present. 

As  to  the  case  of  Knight  v.  Calthorpe,  I  doubt  whether  we 
should  ever  have  heard  of  this  appeal  if  it  had  not  been  for  that 

t  Amb.  246.  %  TJiomas  v.  Kemeys,  2  Vem.  348, 

and  Powell  v.  MorgaUy  id.  90. 
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case.  Counsel  relied  on  it  nnnecessarily  in  the  Court  below.  Powell 
The  language  there  was  not  half  so  strong  against  merger  as  grigby. 
in  this  case.  That  case  is  not  now  law  ;  if  it  was,  it  would  be 
inoonsistent  with  Chester  v.  WiUes,  for  in  the  last  Lord  Habdwicke 
threw  the  burden  of  proof  on  the  party  who  said  that  there  was 
no  merger ;  while  Lord  Chancellor  Jeffbies  had  held  that  there 
was  no  merger  unless  it  was  proved  that  one  was  meant  to 
take  place. 

We  now  come  to  the  application  of  the  law  to  this  case.  I  set 
aside  the  relation  of  husband  and  wife,  for  that  proves  but  little ; 
but  I  think  that  there  are  four  circumstances,  which,  when 
taken  together,  bring  the  case  within  the  rule  as  laid  down  by 
Lord  Habdwicke.  The  first  of  these  is,  that  from  the  beginning 
the  testator  intended  that  his  wife  should  enjoy  the  mansion- 
house  and  park  in  the  manner  most  beneficial  to  herself,  and 
he  treated  it  throughout  as  a  part  of  the  property  which  did  not 
yield  any  profit ;  nay,  more,  he  provided  a  fund  out  of  which 
reparations  were  to  be  made,  and  he  made  his  wife  the  judge, 
without  control,  of  some  of  the  repairs  that  might  be  wanted. 
Moreover,  these  repairs  were  to  be  done  by  the  devisee  of  the 
reversion,  and  within  a  limited  period  of  time,  and  if  within  that 
period  he  did  not  elect  what  trees  should  be  cut  down  for  the 
repairs,  she  was  to  decide  upon  them.  With  this  favourable 
mode  of  treating  her  it  is  most  improbable  that  the  testator 
should  throw  on  her  the  burden  of  paying  a  portion  of  this 
rent-charge  out  of  property  *which  he  throughout  treated  as  [  *ih  ] 
yielding  no  profit.  This  forms  the  second  of  the  four  grounds 
on  which  I  think  that  the  Yice-Changellob  came  to  a  sound 
conclusion.  The  third  is  the  principal  ground  of  the  whole. 
After  having  so  provided  for  his  wife,  he  expressly  confirms  the 
settlement  made  on  his  marriage.  It  was  necessary  to  do  that ; 
but  it  is  observable  that  the  confirmation  is  coupled  with  the 
preceding  direction  by  the  conjunction  *'  and,"  as  if  it  was  in 
addition  to  them  ;  and  this  mode  of  confirmation  must  be  taken 
to  mean,  "  notwithstanding  what  I  have  given  you  in  my  will,  I 
confirm  the  settlement."  This  is  the  most  simple  and  probable 
mode  of  reading  the  will.  Then,  again,  and  lastly,  the  estate 
given  to  his  wife  is  expressly  exempted  from  contribution  to  the 
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Gbioby. 


[  ni5  ] 


annnities  created  for  the  benefit  of  his  sister  and  the  widow  of 

his  bailiff;  and  to  aid  the  construction  I  have  been  patting  on 

the  will  as  shewing  the  intention  of  the  testator,  there  is  a  gift 

to  the  appellant  of  the  estates  in  Pennsylvania  without  any 

incumbrance  or  restriction  whatever.     This  is  not  in  itself  a 

strong  circumstance,  but  it  illustrates  the  general  view  taken 

of  the  case  with  respect  to  the  testator's  intention  as  to  the 

incumbrances  subject  to  which  the  English  estates  given  to  the 

appellant  were  to  be  taken  by  him.    On  the  whole,  I  incline  to 

agree  with  the  Yicb-Ghancellob  on  this  subject  of  construction, 

which  is  always,  more  or  less,  one  of  uncertainty.    Looking  at 

the  circumstances  of  this  case,  I  see  abundant  reasons  to  justify 

me  in  supporting  his  decision,  and  none  that  would  justify  me 

in  reversing  it ;  and  my  opinion  proceeds  not  in  any  way  upon 

Knight  v.  Calthorpey  as  reported  in  Vernon,  or  referred  to  in  the 

Equity  Cases  Abridged,  but  on  a  ground  consistent  with  the 

decision  in  Chester  v.  WUles,  *namely  that  the  will  shews  an 

intention  on  the  part  of  the  testator  to  prevent  a  merger.    I  do 

not  think,  under  all  circumstances,  that  this  is  a  case  which 

requires  costs. 

Judgment  affirmed  mtliout  costs. 


1882. 

^'ov.  21,  28, 
26. 

Shadwell, 
V.-C. 


WHARTON  V.  LORD  DURHAM. 

(5  Simons,  297—318;  S.  C.  2  L.  J.  (N.  S.)  Ch.  25.) 

[This  decision  was  affirmed  on  appeal  by  Lord  Brougham,  L.G. 
as  reported  in  3  Myl.  &  E.  472 ;  but  was  ultimately  reversed  on 
appeal  to  the  House  of  Lords,  as  reported  in  3  Gl.  <&  Fin.  146. 
A  report  of  the  decision  in  the  House  of  Lords  will  be  given  in 
a  later  volume  of  the  Revised  Reports.] 


VOL.  XXXV.]       1882.     CH.    5  SIMONS,  880—881.  178 

BAKER  V.  MARTIN,  t  18^2. 

June  20. 
(o  Simons,  380—382.)  

"Where  a  testator  is  liable  (as  a  trustee)  to  a  claim  which  would  not  be      h^well, 
barred  by  lapse  of  time,  his  executor  cannot  claim  the  benefit  of  the        ^  s'qo  1 
Statute  of  Liimitations. 

Messrs.  Horn  and  Jackson  having  been  declared  bankrupts, 
under  a  commission  dated  the  26th  of  July,  1806,  James  Baker 
and  Bandle  Hopley  were  chosen  their  assignees,  and  the  usual 
assignment  was  made  to  them,  on  the  26th  of  August,  1806,  by 
which  they  covenanted,  for  themselves,  their  executors  and 
administrators,  with  the  Commissioners,  to  account  for  and  pay 
to  them  all  monies  which  they,  the  assignees,  should  receive 
from  the  estate  of  the  bankrupts,  to  the  end  that  the  same  might 
be  distributed  amongst  the  creditors.  On  the  18th  of  August, 
1811,  Baker,  who  was  the  sole  acting  assignee,  exhibited  his 
account  before  the  Commissioners.  On  the  credit  side  of  the 
account,  there  were  various  items  to  the  amount  of  2,728{., 
which  the  Commissioners  refused  to  allow  until  they  had  been 
submitted  to  a  meeting  of  the  creditors,  for  their  approbation ; 
bat  they  permitted  Baker  to  retain  the  amount,  in  his  hands,  in 
the  mean  time.  Baker  died  in  July,  1822,  having  appointed  his 
sons,  William  and  John,  and  Charles  Martin,  his  executors. 
No  meeting  of  the  creditors  was  called,  in  Baker's  lifetime,  in 
pursuance  of  the  resolutions  of  the  Commissioners,  and  the 
2,728/.  remained,  at  his  death,  disallowed  by  them  as  before 
mentioned.  [On  the  5th  of  May,  1830,  a  decree  was  made  in 
an  administration  suit  of  Baker  v.  Martin,  directing  the  usual 
accounts  to  be  taken  of  James  Baker's  personal  estate,  and  of 
his  funeral  and  testamentary  expenses,  debts  and  legacies ;  and, 
on  the  17th  of  January,  1832,  a  charge  was  carried  in  before  the 
Master,  on  behalf  of  P.  W.  Mure,  who  had  been  appointed  assignee 
under  the  bankruptcy  of  Horn  and  Jackson,  claiming  to  be  admitted 
as  a  creditor  under  the  decree,  for  the  2,723Z.]  The  Master  [  881  ] 
declined  to  proceed  on  the  charge,  stating  that  the  debt  sought 
to  be  proved,  depended  upon  the  result  of  James  Baker's  accounts, 
as  assignee,  and  that  he  had  no  authority,  under  the  decree,  to 
take  those  accounts. 

t  BHiUehank  t.  Godwin  (1868)  L.  R.  5  Eq.  545,  37  L.  J.  Ch.  377. 
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[382] 


Mr.  Knight  and  Mr.  Lovat^  for  Mure,  now  moved  that  the 
Master  might  be  directed  to  admit  him,  as  [assignee,  to  prove 
such  debt  as  he  should  be  able  to  establish  to  be  due  from  the 
testator  James  Baker,  to  the  estate  of  the  bankrupts] . 

The  SoUdtor-General,  Mr.  Pepys  and  Mr.  James  RusseU^  for 
the  parties  in  the  cause,  contended  that  the  *  *  debt  sought  to 
be  established  became  a  simple  contract  debt  at  the  testator's 
death,  and,  therefore,  was  barred  by  the  Statute  of  Limitations. 

Mr.  Knight^  in  reply,  said  that  under  the  covenant  in 
the  assignment  of  August,  1806,  the  debt  was  a  specialty 
debt.     ♦    *    ♦ 

The  Yice-Chancellob  : 

The  testator  was  in  the  situation  of  a  trustee  for  the  creditors 
of  the  bankrupts.  How  then  can  the  lapse  of  time,  either  in  his 
lifetime,  or  since  his  death,  affect  the  debt  ?  I  cannot  but  think 
that  I  ought  not  to  deprive  the  bankrupts'  estate  of  the  benefit 
that  may  arise  from  this  claim  being  carried  in  before  the  Master, 
and  that  the  Master  was  wrong  in  refusing  to  take  the  account. 

Ordered  according  to  the  notice  of  motion. 


1832. 

July  5. 

:SHA  DWELL, 
V.-C. 

[895] 


i  404  ] 


PAGE  AND  Others  v.  TOWNSEND. 

(5  Simons,  395—405.) 

Prints  engraved  and  struck  off  abroad,  but  published  here,  are  not 
protected  from  piracy. 

[In  this  case  the  Yice-Chancellob,  after  referring  to  the  Acts 
relating  to  copyright  in  engravings,  etchings  and  prints,  viz., 
8  Geo.  II.  c.  18,  7  Geo.  III.  c.  88,  and  17  Geo.  III.  c.  57,  said :] 

It  is  plain  that  the  object  of  the  Legislature  was  to  protect 
those  works  which  were  designed,  engraved,  etched  or  worked  in 
Great  Britain,  and  not  those  which  were  designed,  engraved, 
etched  or  worked  abroad,  and  only  published  in  Great 
Britain.     «     *     « 
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PILE  V.  SALTERt  i»s2. 

(5  Simons,  411 — 415.)  

A  testator  bequeathed  certain  monies,  &c.  to  his  wife,  in  trust  for  her  so     °^-^^^^^t 
long  as  she  remained  a  widow :  and  on  her  marrying  again,  he  bequeathed         ^  '    * 
to  her  one-third  of  all  his  property  not  otherwise  disposed  of,  and  the         ^ 
remaining  two-thirds  to  his  nieces.    The  widow  died  unmarried :  Held, 
that  she  was  entitled  to  the  money  in  the  stocks  for  her  widowhood  only, 
and  that,  on  her  dying  unmarried,  the  residue  became  undisposed  of. 

JosiAH  WAiiLis  made  his  will,  dated  the  25th  of  April,  1798, 
and  which  was,  partly,  as  follows :  "  And  after  payment  of  my 
jast  debts  and  funeral  expenses,  I  give  and  bequeath  to  my  kind 
and  affectionate  wife,  Sarah,  in  trust  for  her  use  as  long  as  she 
remains  a  widow,  the  interest  of  all  monies  I  die  possessed  of  in 
the  stocks,  being,  at  this  time,  1,6002.  Three  per  cent.  Consols, 
6501.  Four  per  cent.  Annuities,  and  222.  10«.  per  annum  Long 
Annuities,  with  whatever  sums  I  may  hereafter  accumulate, 
together  with  my  freehold  estate  at  Cookham,  and  household 
furniture,  plate,  and  linen  therein  :  it  is  my  will  that  the  estate 
and  furniture  at  Cookham  as  aforesaid,  should  be  at  her  own 
disposal  at  my  death  immediately.  I  give  and  bequeath  her 
likewise  for  life,  the  rents  and  profits  of  my  estate  in  Artichoke 
Lane  and  Eedmaid  Lane,  Wapping,  and,  on  her  demise,  the 
above  estates  to  my  nephew,  Joseph  Wilson.  I  bequeath  her, 
likewise,  all  monies  due  or  to  come  due  on  bond,  and  part  of 
East  India  ship  AUnon^  in  trust  for  her  so  long  as  she  remains 
a  widow,  but,  upon  her  marrying  again,  one  third  of  all  my 
property  not  otherwise  disposed  of,  and  the  remaining  two 
thirds  to  be  divided,  equally,  among  my  nieces,  Elizabeth, 
Mary,  Kitty  and  Abby  Wilson,  or  the  survivors  of  them,  and, 
in  default,  to  my  nephews :  and  I  nominate  *and  appoint  [  *412  ] 
Mr.  John  Wilkinson  and  my  brother  William  Wilson,  Esq., 
executors  and  trustees  to  this  my  will ;  and,  in  case  of  the 
death  of  either,  the  survivor  to  appoint  another  from  among 
my  relations  if  possible.  I  bequeath  to  John  Wilkinson,  as 
an  acknowledgment  of  our  friendship,  a  diamond  ring."     The 

t  Disapproved  by  Jessel,  M.B.  in  '91,2  Ch.  640,  60  L.  J.  Oh.  657,  65 

Underkai  v.  Boden  (1876)  2  Oh.  D.  L.   T.   399,  C.  A.      In  re  Akeroyd's 

491.    Subsequent  cases  referring  to  Setilemmt,  *93, 3  Oh.  363,  63  L.  J.  Oh. 

UnderhiU  Y.Boden  are  In  re  Tredwell,  32,  69  L.  T.  474,  0.  A.— 0.  A.  S. 
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Pile  testator  made  a  codicil,  dated  the  29th  of  Nov.,  1799,  which 
Saltbb.  was  as  follows :  "  Codicil.  In  consideration  of  my  brother-in-law, 
William  Wilson  being  settled  so  far  from  me,  I  nominate  and 
appoint  John  Wilkinson  as  aforesaid,  and  William  Salter,  sen., 
and  Sarah  Wallis,  my  widow,  my  executors,  and  the  two  former, 
trustees  to  this  my  will."  The  testator  died,  leaving  his  wife,  and 
his  nieces  mentioned  in  his  will  and  his  nephews  Joseph  Wilson 
and  James  Wilson,  his  next  of  kin.  His  widow  died  without 
having  married  again  ;  and  the  plaintiff  was  her  executor. 

The  question  in  the  cause  was,  what  interest  the  testator's 
widow  took  in  the  property  bequeathed  in  trust  for  her. 

Mr.  Boteler  and  Mr.  Lewis,  for  the  plaintiff,  said  that  the 
testator  intended  that,  if  his  widow  did  not  marry  again,  the 
property  in  question  should  become  her's  absolutely:  that  the 
duration  of  the  trust  was  limited,  but  that  the  duration  of  her 
interest  was  not  limited :  that  the  trust  must  continue  until  it 
appeared  whether  she  did  or  did  not  marry  again ;  and,  if  she 
did  not  marry,  that  the  property  was  to  be  at  her  disposal ;  but, 
if  she  did  marry,  she  was  to  have  one  third  of  his  property  not 
otherwise  disposed  of.     *    *    * 

[  413  ]  Mr.  Spence  and  Mr.  HaU,  for  the  defendant  Salter,  and  the 

nieces  of  the  testator  named  in  his  will,  who  were  four  of  his 
next  of  kin,  gave  up  all  claim  on  behalf  of  the  defendant  Salter, 
as  he  was  named  a  trustee  in  the  codicil ;  but  they  contended 
that,  under  the  will,  each  of  the  nieces  became  entitled,  on  the 
widow's  death,  to  a  moiety  of  two  thirds  of  the  testator's 
residuary  estate :  that  the  expression  '^  upon  her  marrying 
again,"  ought  to  be  construed,  "upon  her  marrying  again  or 
dying : "   that,  if  the  nieces  did  not  take  under  the  will,  they 

[  *414  ]  were  entitled  to  shares  of  the  testator's  ^estate  as  in  case  of 
intestacy.     *     *     * 

Sir  E.  Stigden  and  Mr.  Webster  for  Joseph  Wilson  and 
James  Wilson,  were  stopped  by  the  Court. 

Thb  Vicb-Chancellor  : 
This  is  a  very  plain  case.     There  are  four  bequests  in  this 
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will.  The  first  is :  "I  give  and  bequeath  to  my  kind  and  Pile 
affectionate  vrife,  Sarah,  in  trust  for  her  use,  as  long  as  she  salteb. 
remains  a  widow,  the  interest  of  all  monies  I  die  possessed  of 
in  the  stocks,  with  whatever  sums  I  may  hereafter  accumulate." 
It  is  plain  that  this  is  a  gift  to  her  as  long  as  she  remained  a 
widow.  Then  the  testator  says:  "Together  with  my  freehold 
estate  at  Cookham,  household  furniture,  plate  and  linen  therein. 
It  is  my  will  that  the  estate  and  furniture  at  Cookham  as 
aforesaid,  should  be  at  her  own  disposal  at  my  death, 
immediately."  Under  this  bequest  she  takes  an  absolute 
interest.  Then  he  says:  "I  give  and  bequeath  her  likewise 
for  hfe,  the  rents  and  profits  of  my  estate  in  Artichoke  Lane 
and  Bedniaid  Lane,  Wapping;  and,  on  her  demise,  the  above 
estates  to  my  nephew  Joseph  Wilson."  Then  he  says:  "I 
bequeath  her,  likewise,  all  monies  due  or  to  come  due  on  bond, 
and  part  of  East  India  ship,  Albion,  in  trust  for  her,  so  long  as 
she  remains  a  widow,  but,  upon  her  *marrying  again,  I  bequeath  [  *n5  ] 
her  one  third  of  all  my  property  not  otherwise  disposed  of."  It 
was  contended  that  the  words,  "  upon  her  marrying  again,"  must 
be  constraed,  "  upon  her  marrying  again  or  dying : "  but  it 
would  be  absurd  to  give  her  one  third  of  the  property,  in  the 
event  of  her  death.  In  Gordon  v.  Adolphus^^  it  was  evident  that 
the  testator  meant  that  his  daughter  should  take  his  estate  in 
succession  to  his  widow,  in  all  events,  although  he  alluded  only 
to  his  widow  marrying  again.  Here  the  testator  has  givto  the 
property  to  his  wife,  for  her  widowhood  only,  and,  on  her 
^^^^^I'lyinS  Agc^ii^y  he  has  given  her  one  third  of  his  property 
not  otherwise  disposed  of.  It  is  evident  that,  on  the  wife  dying 
unmarried,  there  was  an  intestacy  as  to  the  property  firstly  and 
fourthly  given. 

With  respect  to  the  claim  made  for  the  widow  as  executrix, 
here  there  is  an  attempt  to  dispose  of  the  residue,  and  therefore 
8he  could  not  be  entitled  to  it  in  that  character. 

>  3  Br.  P.  C.  306. 
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1832.  WATSON  V.  EEED. 

•^!!L^^"  (5  Simone,  431-^35.) 

^°^!c"^^'  A  testator  gave  6,0007.  to  each  of  his  daughters  then  or  thereafter  to  be 

'    '  bom,  payable  at  21  or  marriage,  and  directed  that  the  portions  of  such 

'-  of  them  as  should  die  before  they  were  payable,  should  sink  into  the 

residue.:  and  after  devising  his  real  estates  to  his  sons  and  daughters 
in  strict  settlement,  he  bequeathed  the  residue  of  his  personal  estate  to 
trustees,  in  trust  for  such  of  his  children  as  should  first  be  entitled  to  his 
real  estates.  By  a  codicil,  the  testator  gave  to  each  of  his  daughters 
living  at  his  decease  1,0002.,  in  addition  to  the  6,0007.  mentioned  in  his 
will,  for  the  same  uses,  &a  as  were  mentioned  therein.  By  a  second 
codicil,  which  commenced  and  concluded  with  the  same  words  as  the 
first,  but  did  not  refer  to  it,  the  testator  gave  to  each  of  his  two  daughters, 
2,0007.  in  addition  to  the  6,0007.  mentioned  in  his  will,  and  directed  that 
the  portions  of  his  children  who  should  die  before  they  became  payable, 
should  not  fall  into  the  residue,  but  go  to  his  heir.  The  testator  left  two 
daughters :  Held,  that  the  legacies  given  to  them  by  the  codicils,  were 
cumulative. 

William  Watson,  Esquire,  by  his  will  dated  the  24th  November, 
1818,  gave  the  portions  following  to  each  and  every  of  his  children, 
whether  born  before  or  after  his  decease,  except  William  Watson, 
his  then  only  son,  and  such  other  of  his  children  as  might  become 
entitled  to  the  possession  or  rents  and  profits  of  his  real  estates, 
under  the  conditions  hereinafter  mentioned ;  (that  is  to  say),  the 
sum  of  12,000Z.  to  each  of  his  sons,  payable  on  their  attaining  21, 
the  sum  of  6,000Z.  to  each  of  his  daughters,  payable  at  21  or 
marriage ;  and  he  directed  that  the  said  legacies  to  his  children 
should  be  applied  for  their  maintenance  and  education,  at  the 
discretion  of  their  guardians  therein  appointed,  the  surplus,  if 
any,  to  be  added  to  their  respective  portions ;  but  that  the 
portions  of  each  of  them  who  should  die  before  they  became 
payable,  should  fall  into  the  residue  of  his  personal  estate. 
And,  after  devising  his  real  estates  to  his  sons  and  daughters, 
successively,  in  strict  settlement,  the  testator  gave  the  residue  of 
his  personal  estate  to  G.  D.  Purvis  and  S.  Beed,  in  trust  to  pay 
[  *432  ]  the  same  to  such  of  his  sons  or  daughters  as  ^should  first  be 
entitled  to  the  possession,  or  to  the  rents  and  profits  of  his 
estates,  by  virtue  of  the  limitations  contained  in  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  17th  of  May, 
1824,  in  the  following  words :  "  Whereas  I,  William  Watson,  of 
North  Beaton,  in  the  county  of  Northumberland,  have  duly 
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made  and  published  my  last  will  in  writing,  consisting  of  17  Watson 
sheets  of  paper,  bearing  date  the  24th  day  of  November,  1818,  eeed. 
fiince  which  time  I  have  purchased  several,  various  real  estates, 
now  I  make  and  dedare  this  to  be  a  codicil  to  my  said  will ;  and 
I  hereby  devise  the  said  real  estates  which  I  have  purchased 
since  the  time  of  making  my  said  will,  precisely  in  the  same 
manner,  and  to  and  for  the  same  uses,  trusts,  intents  and 
purposes,  and  under  and  subject  to  the  same  powers,  provisoes 
and  declarations  as  are  mentioned,  expressed  and  declared,  in 
and  by  my  said  will,  of  and  concerning  the  real  estates  which 
belonged  to  me  at  the  time  of  making  such  will :  and  I  also 
hereby  give  and  bequeath,  unto  each  of  my  daughters  that  shall 
be  living  at  the  time  of  my  decease,  the  sum  of  IjOOOt.  in  addition 
to  the  6,000Z.  mentioned  in  my  aforesaid  will,  for  the  same  uses, 
trusts,  intents  and  purposes,  and  subject  to  the  same  powers, 
provisoes  and  declarations  as  are  mentioned  in  my  aforesaid 
will.  And  whereas  G.  D.  Purvis  named  in  my  said  will  as  one 
of  my  trustees  and  executors,  has  departed  this  life  since  my 
said  will  was  made,  now  I  do  hereby  nominate,  constitute  and 
appoint  Thomas  Purvis,  of  Lincoln's  Inn,  in  the  county  of 
Middlesex,  Esquire,  eldest  son  of  the  said  C.  D.  Purvis,  a 
trustee  and  executor  of  my  said  will  and  of  this  my  codicil 
thereto,  to  act  jointly  with  my  other  trustees  and  executors 
named  in  my  said  will,  ^precisely  in  the  same  way,  and  with  [  *433  ] 
the  same  powers  and  authorities  as  if  the  said  Thomas  Purvis 
had  been  made  a  trustee  and  executor  in  and  by  my  said  will." 

The  testator  made  another  codicil,  which  was  in  his  own 
handwriting,  but  was  neither  dated,  signed  nor  attested.  From 
the  conunencement,  down  to  and  including  the  disposition  of  the 
estates  purchased  since  the  date  of  the  will,  it  was  expressed 
precisely  in  the  same  words  as  the  former  codicil.  It  then 
proceeded  thus:  "And  I  also  hereby  give  and  bequeath  unto 
my  son,  Y.  T.  Watson,  the  sum  of  4,000Z.,  in  addition  to  the 
12,000/.  mentioned  in  my  said  will :  and  I  also  give  and  bequeath, 
unto  each  of  my  two  daughters,  the  sum  2,000Z.,  in  addition  to 
the  sum  of  6,000Z.  mentioned  in  my  said  will.  And  whereas  it 
is  mentioned,  in  my  said  will,  that  the  portions  of  each  and 
every  one  of  my  children,  who  may  die  before  they  become 

12—2 
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Watsom  payable,  shall  fall  into  smd  become  part  of  the  residue  of  mv 
Rkbd.  personal  property,  now  I  hereby  declare  this  clause  to  be  void 
and  of  none  effect ;  and  my  will  is  that  such  portions  of  my 
younger  children  as  aforesaid,  shall  not  fall  into  nor  become 
part  of  the  residue  of  my  personal  property,  but  shall  go  to  my 
heir,  for  the  same  uses,  intents  and  purposes  as  are  mentioned 
in  my  said  will  of  and  concerning  the  real  estates  which  belonged 
to  me  at  the  time  of  making  such  will."  The  codicil  then  recited 
the  death  of  C.  D.  Purvis,  and  appointed  his  son  a  trustee  and 
executor  of  the  will,  and  that  codicil,  in  precisely  the  same  terms 
as  the  former  codicil. 

The  bill  was  filed  by  Y.  T.  Wats<Ma,  who  was  bom  after  the 
[  **S4  ]  date  of  the  will,  and  his  sisters  Diana  and  *Dorothy  Watson,  all 
of  whom  were  infants,  against  W.  Seed  and  T.  Purvis,  the 
trustees  and  executors,  and  William  Watson,  the  testator's  heir» 
praying  to  have  the  will  and  codicil  established,  and  the  trusts 
of  them  performed,  and  that  the  amount  of  the  legacies  to  which 
the  plaintiffs  were  respectively  entitled,  might  be  ascertained^ 
and  secured  for  their  use,  until  they  should  become  entitled  to> 
receive  the  same. 

The  Master,  in  his  report  made  in  pursuance  of  the  decree,, 
had  considered  the  plaintiffs,  Dorothy  and  Diana,  as  being  each 
entitled  to  legacies  of  6,000Z.,  1,000Z.  and  2,000{.,  and  had  computed 
interest  thereon  accordingly.  The  defendant  William  Watson,, 
excepted  to  the  report,  insisting  that  the  Master  ought  to  have^ 
certified  that  interest  was  due,  to  each  of  them,  on  the  legacies^ 
of  6,000Z.  and  2,000Z.  only. 

Mr.  Agar  and  Mr.  Parker,  for  the  defendant  William  Watson,, 
in  support  of  the  exceptions,  said  that  the  codicils  afforded  internal 
evidence  that  the  testator  intended  the  legacies  thereby  given  to 
his  daughters,  to  be  substitutional  and  not  cumulative,  for  the 
testator  had  commenced  and  concluded  both  those  instruments^ 
in  the  same  words ;  and  had,  by  the  second  codicil,  given  the^ 
sums  of  2,000Z.,  in  addition  to  the  6,000Z.  given  by  the  will, 
and  not  in  addition  to  the  1,000Z.  given  by  the  first  codiciL 
[They  cited  Moggridge  v.  ThackweU,\  Barclay  v.   WainwrighUl 

t  2  E.  R.  140  (1  Ves.  J.  464).  J  9  R-  B-  245  (3  Ves.  462). 


VOL.  XXXV.]       1882.    CH.     5  SIMONS,  484—485. 


181 


Otbome  V.  The  Duke  of  Leeda,^  Benyon  v.  Benyon,t  and  other      watbok 

eases.] 


V. 

Reed. 


Mr.  K.  Parker  and  Mr.  Bagshawe  appeared  for  other  parties       [  435  ] 
in  the  cause. 

The  Yice-Changellor  : 

If  the  testator  had  had  a  third  daughter,  she  would  have  taken 
IfiOOl.  under  the  first  codicil.  The  legacies  given  by  the  two 
codicils,  are  given  over  to  different  persons.  By  the  first  codicil, 
if  a  daughter  died  before  21  or  marriage,  her  legacy  was  to  fall 
into  the  residue :  by  the  second,  it  was  to  go  to  the  heir.  There- 
fore, these  legacies  are  not  substitutional,  but  cumulative. 

Exceptions  ovemded. 


MILES  V.  DYEE. 

(o  Simons,  435—441 ;  S.  C.  8  Simons,  330.) 

A  testator  bequeathed  his  real  and  personal  estate  to  trustees,  in  trust 
to  pay  an  annuity  to  his  wife,  and  to  raise  and  pay,  to  each  of  his 
children,  2,000Z.  on  their  attaining  21,  and  to  accumulate  the  surplus 
income  of  the  trust  property  during  the  life  of  his  wife,  and,  after  her 
death,  to  sell  the  property,  and  diyide  the  proceeds  amongst  his  children 
on  their  attaining  21 ;  and  in  case  aU  his  children  should  die  in  the  life- 
tinie  of  his  wife,  or  under  21  and  without  leaving  issue,  then,  after  his 
wife's  death,  to  sell  the  trust  property  and  divide  the  proceeds  amongst 
CGTtain  other  persons :  Held  that  or  ought  to  be  read  as  and,  and  that 
tlie  children,  having  attained  21,  were  absolutely  entitled  to  the  property, 
though  their  mother  was  living. 

RicHAKD  MniES,  Esquire,  by  his  will,  dated  the  7th  of  February, 
1812,  after  giving  certain  pecuniary  and  specific  legacies,  gave 
[his  residuary  real  and  personal  estate  to  the  defendants  as 
trustees,  in  trust  out  of  the  rents  and  income  thereof  to  pay  to 
his  wife,  the  plaintiff  Elizabeth  Miles,  for  her  life,  an  annuity  of 
iOOl.  for  her  separate  use,  and  to  appropriate  such  sums  of 
money  as,  in  their  discretion,  should,  from  time  to  time,  be 
necessary  for  the  support,  education,  maintenance  and  placing 
out  of  his  children  until  they  should  respectively  attain  the  age 
of  21  years,  and,  when  and  as  they  should  respectively  attain 

t  5  E.  B.  74  (5  Vee.  369).  J  11  E.  R.  12  (17  Ves.  34). 
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July  24. 

1837. 
Jan.  30. 
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Milks  the  age  of  21  years,  upon  trust  to  rsdse  and  pay  the  sum  of 
Dteb.  2,000Z.  to  each  child,  being  a  son,  as  he  should  attain  the  said 
age ;  and  as  to  every  such  child,  being  a  daughter  and  attaining 
the  said  age,  upon  trust  to  appropriate  the  sum  of  2,000Z.  and  to 
pay  the  income  thereof  to  her  for  her  separate  use  during  her 
life,  and,  subject  to  the  several  payments  before  mentioned,  in 
trust  to  lay  out  the  surplus  income  (if  any)  in  the  public  funds, 
in  aid  of  such  capital,  during  the  life  of  his  said  wife,  and,  after 
her  decease  to  sell  and  dispose  of  all  hie  estate  and  efiects 
whatsoever  (subject  to  the  before-mentioned  bequest  to  his  said 
daughters)  and  to  pay  and  divide  the  same  unto  and  amongst  all 
his  said  children,  whether  sons  or  daughters,  on  their  attaining 
the  said  age  of  21  years,  if  more  than  one,  in  equal  shares  and 
proportions,  share  and  share  alike,  but,  if  but  one  such  child 
should  live  to  attain  the  said  age,  then  in  trust  for  such  one  child, 
his  or  her  executors,  administrators,  and  assigns  absolutely.  And, 
as  concerning  the  principal  set  apart  to  answer  the  said  legacies 
of  2,000Z.  to  each  of  his  said  daughters  attaining  the  age  of  21 
years,  he  directed  that  every  sum  so  set  apart  shall  be  at  the 
disposal,  by  will,  of  every  such  daughter  in  respect  to  her  legacy, 
and,  for  default  of  which,  to  be  divided  equally  unto  and  amongst 
her  children,  share  and  share  alike ;  and  in  case  of  either  of  his 
said  daughters  so  dying  without  having  made  any  testamentary 
disposition  thereof,  and  without  leaving  lawful  issue  as  aforesaid, 
then  upon  trust  to  pay  and  divide  such  principal  sum  or  sums  as 
aforesaid,  unto  and  amongst  all  and  every  his  said  children  living, 
share  and  share  alike ;  and  in  case  all  his  said  children  should 
happen  to  depart  this  life  in  the  lifetime  of  his  said  wife,  or 
under  the  said  age  of  21  years,  and  without  leaving  lawful  issue 
of  their,  his  or  her  body,  then  he  directed  his  trustees,  from  and 
after  the  decease  of  his  said  wife,  to  sell  and  dispose  of  the  same 
as  therein  mentioned  for  the  benefit  of  his  brothers  and  sisters 
and  their  children.] 
[  433  ]  The  testator  died  in  March,  1814,  leaving  Elizabeth  Miles  his 

widow,  and  four  children  surviving  him. 

[The  bill,  which  was  filed  by  the  widow  and  children,  against 
the  executors  and  trustees,  and  the  brothers  and  sisters  of  the 
testator  and  their  children,  alleged  that  the  plaintiffs,  the  children 
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of  the  testator,  had  all  attained  the  age  of  21  years,  and  prayed  milks 

that  the  property  might  be  transferred  by  the  defendants  according  d^^. 
to  the  direction  of  the  plaintiffs.] 

The  defendant,  Dyer,  demorred  generally  to  the  bill.  [  ^^9  ] 

Mr.  Pepys  and  Mr.  Wigram,  in  support  of  the  demurrer :  [  **0  ] 

*  *  The  enjoyment  of  the  surplus  income  of  the  estates  is 
not  postponed  on  account  of  any  life  interest,  but  it  is  to 
accomtdate  during  the  life  of  the  wife.  The  children  say  that, 
having  attained  21,  they  are  become  absolutely  entitled  to  the 
testator's  residuary  estate.  But,  if  the  testator  intended  them 
to  take  all  that  was  not  given  to  his  wife,  why  did  he  give  each 
of  them  2,000Z.,  and  direct  the  residue  to  accumulate?  The 
construction  that  we  contend  for  is  a  rational  one,  namely,  that 
none  of  the  children  are  to  take,  if  they  die  before  the  period  of 
enjoyment.  The  words,  ''  And  without  leaving  lawful  issue," 
are  to  be  applied  to  both  members  of  the  sentence.  Whilst  the 
wife  is  alive,  there  can  be  no  absolute  interest  in  the  children. 

Mr.  Knight  and  Mr.   Teed,  in  support  of  the  bill,  were 
stopped  by  the  Court. 

The  Vice-chancellor  : 

This  case  is  one  of  that  numerous  class  in  which  the  word  or 
ought  to  be  read  and.    It  is  clear  that  the  testator  *did  not  mean       [  *44i  ] 
the  trust  property  to  go  over,  if  his  children  attained  21,  or  if  they 
died  under  21  leaving  issue.     He  meant  to  put  in  opposition  to 
each  other,  dying  under  21  without  leaving  issue,  and  attaining  21. 

Demurrer  overruled. 

[When  the  case  came  on  for  hearing  the  question  was  again 
argued,  as  reported  in  8  Sim.  880.] 

Mr.  Knight  and  Mr.  Sidebottom  for  the  plaintiff.  1837. 

[  8  Sim.  330  ] 

Mr.  Jacob  and  Mr.  Campbell  for  some  of  the  defendants. 

Mr.  G.  Richards,  Mr.  Teed,  Mr.  Stinton,  Mr.  Haldane  and       [  381  ] 
Mr.  Berkeley  appeared  for  the  other  defendants. 
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r. 
Dter. 


[  •332  ] 


The  Yicb-Chancellor  : 

The  testator  directs;  in  the  first  instance,  that  certain  sums 
shall  be  subtracted  from  the  capital  of  his  residuary  estate,  and 
that;  those  sums  shall  be  paid  to  or  appropriated  for  the  benefit 
of  his  children  in  the  lifetime  of  his  wife ;  and  then  he  directs 
that  the  rents,  dividends  and  interest  of  the  surplus  shall  be 
accumulated  during  her  life,  and  that,  after  her  decease,  his 
freehold  and  leasehold  estates  shall  be  sold,  and  that  the  money 
arising  therefrom,  together  with  the  money  in  the  funds  and  all 
other  his  estate  and  effects,  shall  be  paid  to  and  divided  amongst 
his  children  on  their  attaining  the  age  of  21  years.  That,  there- 
fore, is  a  clear  gift  to  the  children  whether  they  die  in  the 
lifetime  of  his  wife  or  not.  Then  he  says:  ''And  in  case  all 
my  said  children  shall  happen  to  depart  this  life  in  the  lifetime 
of  my  said  wife  or  under  the  said  age  of  21  years  and  without 
leaving  lawful  issue  of  their,  his  or  her  body."  Now,  when  the 
disjunctive  particle  or  is  used,  it  is  not  usual  to  apply  what 
follows  it,  to  the  preceding  branch  of  the  sentence.  And, 
moreover,  it  would  be  inconsistent  with  the  gift  to  the  children, 
if  I  were  to  hold  that  the  property  which  is  the  subject  of  it,  was 
intended  to  go  over  in  case  the  children  should  die  in  the  lifetime 
of  the  wife ;  for  the  gift  to  the  children  is  made  to  ^depend  on 
their  attaining  21,  whether  they  die  in  the  lifetime  of  the  wife 
or  not. 

The  best  construction,  therefore,  that  can  be  put  upon  this 
will,  is  by  taking  that  liberty  with  the  words  of  it  which  the 
Court  has  frequently  done  in  other  cases,  that  is,  to  construe  or 
as  and.     *     *     * 


1832. 
iVor.  3. 


Shadwbll, 
V..C. 

[468] 


PYNE  V.  FRANKLIN. 

(5  Simons,  458—459 ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  41.) 

Under  a  legacy  to  a  woman  and  her  children  the  objects  take  concur- 
rently, and  if  the  woman  has  no  children  when  the  gift  takes  effect  she 
is  entitled  to  the  whole  legacy. 

Testator  bequeathed  the  residue  of  his  personal  estate  to  his 
widow,  subject  to  the  payment  of  two  legacies  of  200Z.  each,  to 
his  nieces,  Agnes  and  Frances  and  their  children,  to  wholn  he 
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gave  the  said  legacies,  and  to  be  paid,  in  nine  months  after  the 
death  of  his  wife,  in  such  shares,  proportions,  manner  and  form, 
as  his  wife  should,  by  her  will,  appoint,  amongst  his  nieces  and 
their  children. 

The  wife  died  without  having  made  any  appointment ;  and, 
within  nine  months  after  her  death,  the  executors  *paid  the 
legacies  to  the  nieces.  Both  of  them  afterwards  died,  without 
ever  having  had  any  issue. 

The  question,  on  the  hearing  of  a  petition  in  this  cause,  was 
whether  the  payments  had  been  properly  made,  so  as  to  entitle 
the  executors  to  be  allowed  tliem  in  their  accounts,  or,  in  other 
words,  whether  the  nieces  were  entitled  to  the  legacies,  for  their 
lives  only,  in  which  case  they  had  fallen  into  the  residue  of  the 
testator's  estate. 


Pynb 

V. 

Franklin. 


[  'ISO  ] 


Mr.  K.  Parker y  in  support  of  the  petition. 

The  Yice-Changbllob  said  that  the  legacies  were  directed  to 
be  paid  within  nine  months  after  the  death  of  the  widow,  and, 
as  neither  of  the  nieces  had  a  child,  there  were  no  persons  to 
whom  the  legacies  could  be  paid,  except  the  nieces,  they,  there- 
fore, must,  of  necessity,  take  the  whole  of  the  legacies;  and, 

consequently,  that  the  payments  had  been  properly  made  and 

ought  to  be  allowed.! 


PODMORE  V.  GUNNING. 

(5  Simona,  485>-497.) 

[Sbe  the  report  of  this  case  on  the  hearing  taken  from 
7  Simons,  644,  to  be  given  in  a  later  volume  of  the  Bevised 
Beports.] 

t  See  Cook  v.  Cook,  2  Vem.  545. 


1832. 
Juiw  25. 

Shadwbll, 
V.-C. 
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1882.  BROWN  V.  STEAD.t 

JVov.  23. 
(5  Simons,  5.35—638;  8.  C.  2  K  J.  (N.  8.)  Ch.  45.) 

Y  ,Q      '  A  second  mortgagee  took  a  conveyance  of  the  equity  of  redemption, 

r  635  1  ^  consideration  of  the  debts  due  to  himself  and  the  other  mortgagees, 

which  he  thereby  took  upon  himself  and  covenanted  to  pay :  Held,  that 
his  debt  was  extinguished,  and,  therefore,  that  in  a  foreclosure  suit 
instituted  against  him,  by  the  parties  entitled  to  the  first  and  third 
mortgages,  he  was  not  entitled  to  be  paid  his  debt  in  priority  to  the 
third  mortgage. 

By  an  indenture  of  the  16th  of  April,  1819,  J.  E.  Ogden 
mortgaged  certain  messuages  and  other  hereditaments,  to  the 
plaintiflFs,  for  500  years,  for  securing  the  repayment,  with 
interest,  of  2,0002.  lent  to  him  by  the  plaintiffs.  By  indentures 
of  the  1st  and  2nd  of  November,  1824,  Ogden  mortgaged  the 
premises  to  the  defendant,  in  fee,  for  securing  the  repayment 
of  1,800J.  with  interest.  By  an  indenture  of  the  14th  of  March, 
1825,  Ogden  charged  the  premises  with  the  repayment  to  the 
plaintiffs  of  600Z.  and  interest  on  the  10th  of  September  then 
next.  By  an  indenture  of  the  81st  of  October,  1829,  made 
between  Ogden,  of  the  one  part,  and  Stead,  of  the  other  part, 
after  reciting  the  indentures  before  mentioned :  that,  upon  an 
account  taken,  8,098Z.  19s,  2d.  was  found  and  admitted  to  be 
due,  to  the  plaintiffs,  up  to  the  day  of  the  date  of  the  indenture 
now  in  statement,  and  that,  upon  an  account  stated  and  settled 
between  the  defendant  and  Ogden,  1,625Z.  was  found  due  to 
the  former,  and  that  those  two  sums  were  considered  to  be  the 
full  value  of  the  premises ;  and  that  the  defendant  had  agreed 
with  Ogden  for  the  absolute  purchase  of  the  premises  for 
4,728Z.  19«.  2d.,  out  of  which  he  was  to  pay  the  8,098Z.  Ids.  2d. 
to  the  plaintiffs,  the  first  mortgagees,  and  to  retain  the  remainder 
of  the  purchase-money  in  satisfaction  of  his  mortgage-debt :  It 
was  witnessed  that,  in  consideration  of  the  8,098Z.  19s.  2d.  due 
from  Ogden  to  the  plaintiffs,  the  payment  of  which  the  defendant 
thereby  took  upon  himself  and  upon  his  heirs,  executors, 
[  *5S6  ]  administrators  *and  assigns,  and  also  in  consideration  of  the 
1,625{.  (which  two  sums,  amounting  together  to  4,728Z.  19s.  2d., 
were  mentioned  to  be  the  consideration  for  the  absolute  purchase 

t  Thome  v.  Cami,  *9o,  A.  C.  11,  64  L.  J.  Ch.  1,  71  L.  T.  852. 
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of  the  premises),  Ogden  conveyed  the  equity  of  redemption  of      bbown 
the  premises,  subject  to  the  mortgage  and  further  charge  to  the       stead. 
plaintiflFs  and  the  principal  sums  and  interest  secured  thereby, 
to  the  defendant  in  fee;  and  the  defendant  covenanted  with 
Ogden  to  pay  such  principal  sums  and  interest,  and  all  costs, 
charges  and  expenses  relating  thereto. 

The  defendant  not  having  paid  what  was  due  to  the  plaintiffs, 
they  filed  a  bill  of  foreclosure  against  him. 

The  defendant,  in  his  answer  said  that  his  mortgage  of 
November,  1824,  was  a  prior  incumbrance  to  the  plaintiffs' 
further  charge  of  March,  1825;  and  he  denied  that  be  had 
covenanted,  in  the  indenture  conveying  to  him  the  equity  of 
redemption  of  the  premises,  to  pay  off  the  2,000Z.  and  600Z.  and 
the  interest  accrued  due  thereon,  except  that,  by  such  indenture, 
it  was  agreed  that  such  sums  were  to  be  raised  from  the  said 
hereditaments  and  premises. 

Sir  E.  Sugd^n  and  Mr.  Wilbraham,  for  the  plaintiffs : 

The  conveyance  of  October,  1829,  operated  as  an  extinguish- 
ment of  the  debt  due  from  Ogden  to  the  defendant,  and  cJso  as 
an  assumption,  by  the  defendant,  of  the  debts  due  to  the 
plaintiffs.  An  aggregate  sum  was  made  of  all  the  three  debts, 
and  that  sum  was  made  the  consideration  for  the  conveyance. 
The  recitals  of  the  deed  shew  that  the  parties  intended  that 
the  conveyance  should  be  a  satisfaction  of  the  defendant's  debt, 
and  that  the  debt  due  to  the  plaintiffs,  *were  the  only  debts  to  [  *o37  ] 
which  the  estate  was  to  be  subject;  and  the  defendant  has 
covenanted  to  pay  them.  If  the  defendant's  debt  still  exists,  he 
cannot  have  the  equity  of  redemption.  He  cannot  have  one 
fee-simple  as  purchaser,  and  another  as  mortgagee.  He  has 
but  one  fee-simple  in  him :  Toulmin  v.  Steer e  ;t  Parry  v.  Wright,  I 

Mr.  Knight  and  Mr.  O.  Richards,  for  the  defendant : 

*  *  The  case  of  Parry  v.  Wright  has  very  little  to  do  with 
the  present  question.  There,  certain  prior  securities  had  been 
gotten  in,  and  the  defendant  wanted  to  set  them  up  again ;  but 

t  17  R.  R.  67  (3  Mer.  210).  J  24  B.  B.  191  (I  Sim.  &  St.  369). 
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Bbown 

Stead. 

[638] 


that  was  impossible,  as  the  securities  had  been  gotten  in,  and 
the  defendant  had  no  equity  for  setting  them  up  again. 

Stead,  when  he  took  the  conveyance  of  1829,  intended  to  save 
Ogden  harmless,  but  not  to  place  the  plaintiffs  in  a  better 
situation  than  they  were  in  before.  Stead  is  at  liberty  to  waive 
the  benefit  of  the  conveyance  of  1829,  if  he  thinks  fit,  and 
therefore  Ogden  ought  to  have  been  made  a  party  to  the  suit. 

Thb  Vicb-Chancbllob  : 

My  opinion  is  that  the  transaction  of  1829,  destroyed  the 
debt  at  law.  It  is  clear  that,  if  the  debt  was  not  destroyed  at 
law,  it  was  in  equity ;  and,  if  Stead  had  brought  an  action  on 
his  bond,  this  Court  would  have  restrained  the  action.  The 
release  of  1829,  itself,  manifestly  shews  that  it  was  the  intention 
of  the  parties  that  Stead  should  take  the  estate  burdened  with 
the  debts  due  to  the  plaintiffs,  and,  therefore,  he  must  be  bound 
by  the  terms  of  the  deed ;  and  the  plaintiffs  are  clearly  entitled 
to  the  relief  they  ask. 


1832. 
Bee,  1,  3, 10. 


Shadwell, 
V.-C. 

[665] 


NAIL  V.  PUNTEE.t 

(5  Simons,  555 — 563.) 

Stock  was  settled  on  a  wife,  for  her  separate  use,  for  life,  with,  a  power 
of  appointment  by  will.  The  trustees,  at  the  request  of  the  husband  and 
wife,  sold  out  the  stock,  and  paid  the  proceeds  to  the  husband,  who  after- 
wards became  bankrupt.  The  wife  filed  a  bill  to  compel  the  trustees  to 
replace  the  stock,  and  obtained  a  decree,  under  which  the  trustees  trans- 
ferred part  of  the  stock  into  Court,  and  they  were  allowed  time  to  transfer 
the  remainder.  The  wife  died,  haying,  by  her  will,  appointed  the  stock 
to  her  husband,  and  appointed  him  her  executor.  He  filed  a  bill  of 
revivor  and  supplement  against  the  trustees,  and  his  assignees,  claiming 
the  stock  under  the  appointment,  and  praying  the  same  relief  as  his  wife 
might  have  had.  But,  as  he  had  received  the  proceeds  of  the  stock  sold 
out,  his  bill  was  dismissed. 

Upon  the  treaty  for  the  marriage  between  William  and  Ann 
Nail,  it  was  agreed  that  2002.  part  of  1,600Z.  Three  per  cent. 
Consols,  belonging  to  Mrs.  Nail,  should  be  sold,  and  the  proceeds 
lent  to  William  Nail,  on  the  security  of  certain  leasehold  property, 
and  of  his  warrant  of  attorney,  and  that  1,400Z.  the  residue  of 
the  stock,  should  be  transferred  to  Ward  and  Punter,  upon  the 

t  Cited  and  distinguished  by  Crichton  v.  CrkJUon,  '96,  1  Ch.  870, 
Lindley,  L.  J.,  as  '*  a  peculiar  case,"      875. 
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troBts  after  mentioned.    Accordingly  the  2002.  stock  was  sold,        Nail 
and  the  proceeds,  amounting  to  158Z.,  were  lent  to  William  Nail,      puntbb. 
who  executed  the  securities  agreed  upon,  to  Ward  and  Punter, 
and  Mrs.  Nail  transferred  to  them  the  residue  of  the  stock, 
amounting  to  1,400Z.    By  an  indenture  of  the  1st  of  January, 
1818,  it  was   declared  that  Ward  and    Punter  should   stand 
possessed  of  the  *1,400Z.  stock,  in  trust,  to  pay  the  dividends  to       [  •666  ] 
Mrs.  Nail,  for  her  separate  use,  during  her  life,  and,  after  her 
decease,  to  transfer  the  capital,  together  with  all  dividends  then 
dne  thereon,  to  such  persons  as  she  should,  by  her  will,  appoint, 
and  that  the  trustees  should  stand  possessed  of  the  158Z.,  and 
the  interest  thereof  when  received  by  them,  upon  trust  to  pay  the 
same  to  Mrs.  Nail  for  her  life,  and,  after  her  decease,  to  such 
persons  as  she  should,  by  her  will,  appoint.! 

After  the  marriage,  the  trustees,  at  the  request  of  Mr.  and  Mrs. 
Nail,  sold  out,  at  different  times,  the  whole  of  the  1,400{.  stock, 
and  paid  the  proceeds,  amounting  to  1,2002.,  to  William  Nail, 
and  he,  in  order  to  secure  the  repayment  of  that  sum,  with 
interest,  signed  an  agreement,  dated  the  19th  of  August,  1819, 
by  way  of  equitable  mortgage  to  them  of  certain  leasehold 
houses,  which  proved  to  be  an  utterly  insufficient  security; 
and,  on  the  11th  of  November,  1822,  Nail  gave  the  trustees  a 
warrant  of  attorney  for  the  same  purpose,  upon  which  judgment 
was  shortly  afterwards  entered  up.  In  March,  1828,  Nail 
became  bankrupt,  and  Hole  and  Harber  were  chosen  his  assignees ; 
bat  he  never  obtained  his  certificate.  In  March,  1825,  Mrs.  Nail 
filed  a  bill  against  the  trustees  of  her  settlement,  the  assignees 
mider  the  commission,  and  her  husband,  charging  the  trustees 
with  having  committed  a  breach  of  trust  in  selling  out  the  1,4002. 
stock,  and  praying  that  they  might  be  decreed  to  transfer  stock 
of  that  amount  into  Court,  upon  the  trusts  of  the  settlement,  and 
that  the  dividends  might  be  paid  to  her  during  her  life,  and  that 
they  might  be  decreed  to  assign  the  securities  for  the  158Z.  to  new 
trustees  to  be  appointed  by  the  Court. 

The  trustees  in  their  answer,  stated  that  they  had  sold  out  the       [  657  ] 
1,4001.  stock,  and  paid  the  proceeds  to  or  on  the  account  of  Mr. 
and  Mrs.  Nail,  in  compliance  with  the  directions  of  the  latter; 

t  There  was  no  limitation  in  default  of  appointment. 
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Nail  but  they  omitted  to  mention  the  securities  which  they  had  taken 
PuKTBB.  ^or  the  same.  In  June,  1828,  the  cause  was  heard,  and  a  decree 
was  made,  directing  (amongst  other  things)  the  trustees  to 
transfer  the  1,400Z.  stock  into  Court,  and  that  an  account  should 
be  taken  of  all  the  dividends  which  had,  and  would  have  accrued 
due  upon  it  from  the  time  it  was  transferred  by  Mrs.  Nail  to  the 
trustees,  and  of  all  sums  paid  by  them  to  her  or  for  her  use. 
On  the  16th  of  April,  1829,  the  Master  reported  that  462Z.,  being 
eleven  years'  dividends,  had  or  would  have  accrued  due  on  the 
stock,  from  the  time  mentioned  in  the  decree,  to  the  5th  of 
January,  1829,  and  that  the  trustees  had  paid,  to  her  or  for  her 
use,  sums  amounting  to  196Z.  9^.  Id.,  which,  being  deducted  from 
the  462Z.,  reduced  the  same  to  2652.  10«.  lid. 

The  trustees,  not  being  able  to  transfer  the  whole  of  the  stock 
to  the  Accountant-General,  transferred  to  him  7002.  stock,  part 
thereof,  and  time  was  given  to  them  to  transfer  the  remainder. 
On  the  Slst  of  July,  1829,  Mrs.  Nail,  in  exercise  of  the  power 
reserved  to  her  by  the  settlement,  made  her  will,  and  thereby 
directed  the  trustees  to  transfer  the  1,400Z.  stock,  with  all 
dividends  accrued  due  thereon,  to  her  husband,  and  appointed 
him  her  executor.  On  the  7th  of  December,  1880,  Nail  proved 
the  will,  and,  on  the  17th  of  the  same  month,  he  filed  a  bill  of 
revivor  and  supplement  against  the  trustees  and  the  assignees, 
charging  that  the  will  was  a  valid  execution  of  the  power,  and 
that  he,  by  virtue  of  such  will,  became  and  was  entitled  to  the 
[  *658  ]  1,400Z.  stock,  and  that  he  was  entitled,  *as  the  legal  personal 
representative  of  his  late  wife,  to  have  the  suit  and  proceedings 
revived ;  and  praying  that  the  same  might  be  revived,  and  that 
it  might  be  declared  that  the  will  was  a  good  execution  of  the 
power,  and  that  he,  thereby,  became  and  was  entitled  to  the 
1,4002.  stock,  and  that  he  might  have  the  same  relief  against 
the  defendants  as  his  wife  would  have  had,  if  living. 


-[  569  ]  Sir    E.   Sugden,   Mr.   Knight   and    Mr.   Barbery    for    the 

plaintiff : 

;[  660  ]  *     *     The  fund  does  not  belong  to  the  plaintiff,  but  is  property 

to  be  administered  by  him.     *     ♦     * 
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Mr.  GirdUatone,  for  the  defendants,  the  assignees  under  the        Kail 
eommission,  submitted  thatthey  were  entitled  to  the  fund,  after      puktbb. 
payment  of  Mrs.  Nail's  debts. 

Mr.  Pepys  and  Mr.  ChancUess,  for  the  defendants  Ward  and 
Punter: 

The  defence  of  the  trustees  is  that  the  plaintiff  is  in  possession 
of  the  fund  which  he  is  seeking  to  get  from  them.  Mrs.  Nail  had 
only  a  testamentary  power  of  appointment;  and  the  plaintiff 
sues,  not  as  her  representative,  but  as  her  appointee  under  the 
settlement.  [The  trustees  ought  not  to  be  compelled  to  pay  the 
fund  twice  over :]  Brice  v.  Stokes. \  This  is,  in  effect,  a  bill  by  a  [  561  ] 
principal  debtor  against  his  sureties,  to  compel  them  to  pay  the 
debt.  If  Nail  had  been  solvent,  he  would  have  been  bound  to 
replace  the  stock  ;  and  whatever  equity  would  have  bound  him, 
binds  his  assignees :  Cocker  y.  Quayk.l     *     *     * 

Mr.  Barber^  in  reply.     *     *     * 

Thb  Yicb-Chancellor  : 

No  case  for  an  account  has  yet  been  opened.  With  respect  to 
the  other  point  in  the  cause,  I  do  not  think  that  I  ought  to  order  the 
fund  to  be  brought  into  Court.  Mrs.  Nail  had  only  a  testamentary 
power  to  appoint  the  stock;  and  the  trustees,  with  the  concurrence 
of  her  husband,  disposed  of  the  fund,  and  lent  to  him  the  whole 
amount,  for  which  they  took  from  him  securities  which  proved  to 
be  wholly  insufficient,  and  he  subsequently  became  bankrupt,  and 
has  never  obtained  his  certificate.  A  decree  was  made  in  a  suit 
in  which  Mrs.  Nail  was  the  plaintiff,  by  which  it  was  directed 
that  the  trustees  should  replace  the  stock.  But  part  of  it  only 
was  brought  into  Court.  She  then  died,  and,  by  her  will,  her 
husband  became  the  owner  of  the  fund  *and  her  executor.  He  [  *562  ] 
then  filed  a  bill  for  the  purpose  of  having  the  former  decree 
carried  into  full  effect.  The  defence  made  by  the  trustees  to  that 
bill  is  that  the  plaintiff  has  already,  through  the  means  of  a 
breach  of  trust,  received  the  whole  benefit  of  the  fund,  and  that 
the  plaintiff's  title  being  as  appointee,  it  would  be  contrary  to 
plain  justice  that  he,  who  has  had  the  money  once,  should  have 

t  8  B.  B.  164  (11  Ves.  319).  I  32  R.  B.27d  (1  Buss.  &  My.  536). 
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Nail 

V. 
PUNTKK. 


it  a  second  time.  ^The  circumsirance  that  he  was  his  wife's 
executor,  does  not  vary  the  case;  for  the  claim  can  only  be 
sustained  by  the  appointee  of  the  fund. 


18S3. 
Jan.  19. 

Shadwell, 
V.-C. 

[618] 


[  628  ] 


LOCK  V.  FOOTE. 

(5  SiinonB,  618—629.) 

Bevocation  of  a  devise  under  the  old  law  of  willa  by  an  equitable 
recovery  for  a  formal  purpose  only. 

[AiiTHouGH  the  law  upon  this  point  is  practically  obsolete,  it  may 
be  useful  to  retain  here  the  following  short  statement  by  a 
learned  Judge,  whose  knowledge  of  the  old  law  of  real  property 
was  exceptional :] 

The  Yicb-Ghangellor  : 

I  have  always  considered  it  as  settled  that  every  act  which  is  a 
revocation  of  a  will  at  law,  is  a  revocation  in  equity,  except 
where  the  object  of  the  party,  in  doing  the  act,  is  merely  to  make 
a  security  for  payment  of  debts,  or  where  there  is  a  dealing  with 
the  legal  estate  only,f  and  except  also  in  the  case  of  a  partition, 
in  which  last  case,  if  there  is  a  change  of  the  use,  the  will  will 
be  revoked.!     *    *     ♦  _ 


18S8. 
Jan,  29. 


Shadwell, 
V.-C. 

[682] 


SADLEE  V.   PRATT.§ 

(5  Simons,  632—635.) 

An  appointment  partly  good  and  partly  in  excess  of  the  power  will  be 
valid  if  and  so  far  as  the  former  part  is  distinct  and  severable  from  the 
excess,  even  though  the  whole  appointment  is  expressed  to  be  conditional 
upon  the  excess  being  allowed  to  stand. 

By  the  settlement  on  the  marriage  of  James  Sadler  with 
Elizabeth  Williams,  dated  the  19th  of  May,  1807,  a  sum  of  stock 
belonging  to  the  lady,  was  settled  in  trust  for  her  separate  use, 
during  her  life,  and,  after  her  decease,  in  trust  for  her  husband, 


t  /.e.,  an  outstanding  legal  estate 
got  in  by  the  testator  after  the  date 
of  his  will. — O.  A.  8. 

X  See  Tickner  v.  Tkkner^  cited  3 
Atk.  .742.  But  even  at  law  a  parti- 
tion by  way  of  release  only  was  not 
a  revocation  of  a  prior  will;    see 


Qratd  v.  Bridget  (1866)  L.  B.  3  Eq. 
347.— O.  A.  S. 

§  Cited  and  distinguished  byNorth,  J. 
In  re  Perkins,  '93, 1  Ch.  283, 290 ;  and 
see  In  re  Famcamhe*8  TrueU  (1878) 
9  Ch.  D.  662. 
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or  his  life,  if  he  sorviTed  her,  and,  after  the  death  of  the  sorviTor,  Sadler 
in  tmst  for  all  and  every  the  child  or  children  of  the  marriage,  pbatt. 
or  any  such  one  or  more  of  them  excluBive  of  the  rest,  and  in 
each  parts,  shares  and  proportions  and  manner,  and  at  such  ages 
or  times,  and  subject  to,  with  and  under  such  powers,  provisoes, 
conditions  and  dispositions,  such  dispositions  to  be  for  the  benefit 
of  some  one  or  more  of  such  children,  as  the  intended  wife,  by 
deed  or  by  her  will,  should  appoint ;  and,  in  default  thereof,  in 
trust  for  the  children  of  the  marriage  in  equal  shares,  the  shares 
of  sons  to  be  vested  in  them  at  21,  and  the  shares  of  daughters, 
at  21  or  marriage,  which  should  first  happen,  and  to  be  trans- 
ferred to  them  at  the  same  ages  or  times  respectively,  if  the  same 
should  happen  after  the  decease  of  the  survivor  of  the  husband 
and  wife,  but,  if  the  same  should  happen  during  their  joint  lives 
or  the  life  of  the  survivor,  then  immediately  after  the  decease  of 
the  survivor :  And  in  case  there  should  be  no  child  of  the  marriage 
who  should  become  entitled  to  the  fund  under  the  trusts  aforesaid, 
then  in  trust  as  therein  mentioned. 

There  was  issue  of  the  marriage  four  children,  the  defendants 
James  H.  C.  Sadler,  Albinia  Sadler,  William  *Braham  Sadler,       [  'ess  ] 
and  the  plaintiff,  H.  H.  Sadler,  the  two  last  of  whom  were  infants. 

James  Sadler  died  in  his  wife's  lifetime,  and,  after  his  death 
she  married  the  defendant  William  Golding  Mayhew ;  and  there 
was  issue  of  that  marriage  three  children,  all  of  whom  were  infants. 

Elizabeth  Mayhew,  by  her  will  dated  the  15th  of  September, 
1831,  after  reciting  the  power  of  appointment  given  to  her  by  the 
settlement,  appointed  the  fund  to  her  executor,  in  trust  for  her 
children  by  both  marriages,  equally,  and  directed  that  they  should 
receive  their  respective  shares  at  the  age  of  25.  And  she  declared 
that,  in  case  any  one  of  her  children  by  her  first  husband,  should 
object  or  refuse  to  share  the  trust  property  with  her  children  by 
her  second  husband,  the  child  so  refusing  should  not  have  any 
part  of  the  trust  property,  and,  in  case  all  her  children  by  her 
first  husband  should  refuse,  then  she  bequeathed  the  whole  of  the 
trust  property  to  the  plaintiff,  her  youngest  child,  by  her  first 
husband,  except  1,5002.,  which  she  bequeathed  to  her  daughter 
Albinia  Sadler. 

The  bill,  which  was  filed  by  H.  H.  Sadler,  against  his  brothers 
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V, 

Pratt. 


[  ♦634  ] 


1838. 
2^ov.U. 

1834. 
Feb.  14. 
Nov.  11. 


Shadwell, 
V.-C. 


and  sisters  by  both  marriages,  prayed  that  the  trusts  of  the 
settlement  and  of  the  will,  so  far  as  the  same  might,  in  the 
judgment  of  the  Court,  be  a  valid  appointment,  might  be  carried 
into  execution,  and  that  the  rights  and  interests  of  the  plaintiff 
and  of  the  defendants,  might  be  ascertained  and  declared,  and 
that  the  fund  might  be  secured. 

Mr.  Knight  and  Mr.  Jacob  for  the  plaintiff,  contended  that, 
in  case  the  previous  provisions  of  the  will  ^failed,  the  plaintiff 
would  be  entitled  to  the  whole  of  the  trust-fund,  subject  to  the 
payment  of  1,5002.  to  his  sister  Albinia. 

Mr.  Pepys  and  Mr.  Monro,  for  one  of  the  children  of  the 
first  marriage,  said  that  the  appointment  was  wholly  void,  and, 
therefore,  the  children  of  the  first  marriage  would  take  as  in 
default  of  appointment ;  but,  if  the  appointment  was  valid  in  any 
respect,  the  condition  annexed  to  it  was  clearly  void,  as  being  in 
fraud  of  the  power,  and,  consequently,  no  right  could  arise 
through  it,  to  the  plaintiff:  Alexander  v.  Alexander. \ 

Mr.  Temple,  for  another  child  of  the  first  marriage,  contended 
that  the  appointment  was  good  as  to  the  children  of  the  first 
marriage,  and  void  as  to  the  children  of  the  second  marriage. 

Sir  E.  Sugden  and  Mr.  G.  Richards,  for  the  children  of  the 
second  marriage,  disclaimed  all  interest  as  appointees. 

Mr.  Tennant,  Mr.  E.  Montague  and  Mr.  Elderton  appeared 
for  the  other  parties. 

The  Vicb-Chancellor  said  that  the  appointment  to  the  four 
children  of  the  first  marriage  was  good,  except  as  to  the  time  of 
payment,  which  was  too  remote ;  and  that  the  appointment  to  the 
children  of  the  second  marriage  was  void. 


GIBLETT   V.   H0B80N. 

(5  Simons,  651—662.) 
Charity— Mortmain. 

[This  decision  was  affirmed  on  appeal  by  Lord  Brougham,  L.  C, 
as  reported  in  3  Myl.  &  K.  517.] 

t  2  Ves.  sen.  640. 
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IN  THE  KING'S  BENCH. 


REX  V.  Thb  justices  of  GLOUCESTERSHIRE.  i8«o- 

Jwne  14. 
(1  Bam.  &  Adol.  1—6;  S.  C.  8  L.  J.  M.  C.  108.)  

Two  oTerseers  of  a  parish  divided  the  duty  between  them,  each  taking  ^ 

half  a  year,  and  making  up  a  separate  account.  One  appealed  to  the 
Quarter  Sessions  against  the  other's  account,  and  the  justices  after  hear- 
ing one  witness  for  the  respondents,  decided  (on  objections  taken)  that 
the  appeal  did  not  lie,  as  the  appellant  was  a  co-overseer,  and  as  he  had 
made  no  opposition  to  the  passing  of  the  account  at  special  Sessions  and 
in  vestry :  Held,  that  these  were  no  grounds  for  rejecting  the  appeal ; 
that  the  proceeding  of  the  Quarter  Sessions  was  no  hearing  of  the  case, 
and  that  as  they  had  not  exercised  their  jurisdiction,  a  Tnandamua  should 
issue,  calling  upon  them  to  hear  the  appeal. 

Francis  Hamp  and  Bichard  Ashwin  Walker  were  appointed 
overseers  of  the  poor  of  the  parish  of  Guiting  Power,  in  the 
county  of  Gloucester,  for  the  year  beginning  March  27,  1829. 
By  arrangement  between  them,  Hamp  became  the  acting  overseer 
for  the  first  half-year,  and  Walker  for  the  second;  and  the 
receipts  and  disbursements  on  the  parish  account  were  had  and 
made  by  each  separately  during  the  respective  periods.  Their 
accounts  were  separately  made  up,  and  at  the  end  of  the  year, 
having  been  examined  and  allowed  by  the  parishioners  in  vestry, 
they  were  severally  ^sworn  to  and  passed  at  a  special  Sessions.  [  *2  ] 
Hamp  afterwards  discovered  some  grounds  of  objection  to  Walker's 
iccountSy  and  appealed  against  them.  The  appeal  came  on  to  be 
heard  at  the  Gloucestershire  Easter  Quarter  Sessions,  1830.  The 
respondents  called  a  witness  who  produced  the  book  containing 
the  aecounts  of  the  two  overseers,  and  stated  that  the  appellant 
and  respondent  were  both  at  the  vestry  meeting  at  which  they 
were  allowed  ;  that  the  book  lay  there  for  inspection,  and  that  the 
appellant  took  it  up  and  examined  Walker's  accounts  several  times, 
and  made  no  objection.  When  the  case  had  gone  thus  far  the 
respondent's  counsel  submitted  that,  under  the  circumstances,  the 
appeal  could  not  be  maintained ;  and  the  Sessions  held,  conform- 
ably to  the  objections  taken,  that  the  appellant  and  respondent 
must  be  considered  as  joint  overseers  for  the  whole  year ;  that 
Hamp,  the  appellant,  ought  to  have  dissented  from  the  accounts 
either  at  the  vestry  or  before  the  magistrates;    and  that  the 
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Bex         appeal  was  therefore  ''  oat  of  time  and  place."    On  these  grounds 

The  Jus-     they  dismissed  it  with  costs,  the  appellant  never  being  heard.    A 

Glouokbtbb-  ^^®  ^^^^  ^^^  obtained  in  Easter  Term  for  a  mandamus  to  the 

sHiBB,       justices  of  the   county  to    enter  continuances   and    hear  the 

appeal. 

The  Attorney-General,  Justice,  and  W.  J.  Alexander,  now 
shewed  cause : 

This  is  a  new  application ;  and  it  would  be  very  unsafe  to 
parishes  if  a  division  of  duty,  made  for  the  mutual  convenience 
of  overseers,  could  enable  one  to  repudiate  his  companion's 
accounts.  The  whole  accounts  are  those  of  the  overseers  jointly, 
not  of  one  or  another ;  and  they  are  so  treated  by  the  statutes 
43  Eliz.  c.  2,  17  Geo.  II.  c.  88,  50  Geo.  III.  c.  49.  The  acts  of 
each  overseer  are  the  acts  of  both. 

[  '8  ]  (Parke,  J. :  Has  it  ever  *been  distinctly  held  that  one  is  liable 

for  the  other's  contract  ?) 

« 

Malkin  v.  Vickerstaff\  may  be  considered  as  establishing  that 
point.  The  parish  for  which  they  are  trustees  has  a  right  to- 
their  joint  responsibility. 

(Lord  Tenterden,  Gh.  J. :  Giving  one  an  appeal  against  the 
other's  accounts  does  not  lessen  that.) 

At  all  events,  a  mandamus  does  not  lie  in  this  case;  for  the  Sessions 
have  already  exercised  their  jurisdiction,  and  decided  the 
appeal;  and  whether  they  have  done  so  rightly  or  other- 
wise, this  Court  will  not  interfere:  Rex  v.  Justices  of  Mon* 
mauthshire.  t  The  Sessions  examined  a  witness,  and  determined 
upon  his  evidence  that  the  appellant  was  not  competent  to  bring 
the  case  before  them ;  it  being  their  opinion  that  he,  as  co-overseer, 
was  bound  by  the  acts  of  his  companion,  and  that  an  overseer 
could  not  be  heard  against  his  own  accounts  and  those  of  his 
agent,  having  made  no  objection  to  them  either  in  vestry  or 

t  3  B.  &  Aid.  89.  mouthshire,  32  R.  E.  356  (8  B.  &  C 

X  28  R.  R.  478  (4  B.  &  C.  844).      137). 
And   see   Bex   v.   Justices  of  Mofi" 
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before  the   justices.     This  is  not  a  decision  on  a  preliminary  Rex 

point,  but  on  the  law  of  the  appeal  itself ;  and  if  a  mandumus  issued,  the  jus- 

the  Seeeions  would  have  to  decide  the  case  again  on  the  same  Qi^^'noESTss. 

question  of  competency.     They  considered  themselves  as  having  bhirb. 

heard  the  appeal,  for  they  dismissed  it  with  costs. 

Campbelly  contra  : 

The  appeal  was  not  heard.  It  is  true  a  witness  was  examined 
before  counsel  interposed,  but  as  the  Sessions  then  decided  that 
the  appeal  would  not  he,  it  is  the  same  as  if  the  objection  had 
been  taken  at  first.  Then,  did  the  appeal  in  fact  Ue?  The 
statute  17  Geo.  U.  c.  88,  in  the  second  and  third  sections,  clearly 
^contemplates  a  separate  as  well  as  a  joint  accounting  by  over^  [  *^  ] 
seers.  Section  4  gives  an  appeal  to  any  person  aggrieved. 
[Here  he  was  stopped  by  the  Court.] 

LoBD  Tentbbden,  Gh.  J. : 

We  think  in  this  case  a  mandamus  ought  to  go.  It  appears 
that  each  overseer  kept  a  separate  account  of  his  own  receipts 
and  disbursements.  There  was  nothing  unusual  in  this  ;  it  often 
happens  that  several  are  appointed  on  purpose  that  they  may 
transact  business  separately.  In  the  present  case  one  appeals 
against  the  other's  accounts.  And  why  not  ?  His  interest  in  the 
afiairs  of  the  parish  is  not  the  less  because  he  is  a  joint  overseer. 
There  is  nothing  in  the  statutes  against  his  appealing ;  and  it  is 
reasonable  that  he  should  have  that  power.  Then,  did  the 
Sessions  refuse  to  hear  the  appeal?  It  appears  that,  on  the 
suggestion  of  counsel,  after  a  witness  had  been  examined,  the  Court 
dismissed  the  case  without  hearing  the  appellant,  the  grounds 
assigned  being  that  he  and  the  respondent  were  joint  overseers ; 
and  that  no  objection  having  been  taken  at  the  vestry  meeting  or 
before  the  accounts  were  allowed  by  the  magistrates,  the  appeal 
was  out  of  time.  I  think  then  that  the  appeal  was  not  heard, 
and  that  the  grounds  of  refusal  were  insufficient.  The  appellant's 
situation  as  co-overseer  was  no  reason  ;  nor  was  there  any  reason 
why  he  should  not  oppose  the  accounts  at  Quarter  Sessions, 
though  he  had  not  objected  to  them  at  the  vestry  or  before  the 
justices.     The  rule,  therefore,  must  be  absolute. 
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Bex         Bayley,  J. : 

V, 

The  Jus-         Though  each  overseer  is  competent  to  transact  all  the  business, 

TICB8  OP 

0LOUOB8TEB-  J^t  each  may  make  separate  ^disbursements ;  and  if  he  has  made 
8HIBB.  g^^jj  j^g  jj^  ought  not,  I  think  the  joint  overseer  may  appeal  as 
well  as  any  other  inhabitant.  As  to  the  proceeding  of  the  justices 
in  Sessions,  it  is  true  there  is  here  the  form  and  ceremony  of 
hearing  a  witness ;  but  then  an  objection  is  taken  which  is  in  fact 
a  preliminary  one,  and  goes  to  prevent  the  Court  from  exercising 
any  jurisdiction.     It  is  the  same  as  if  it  had  been  taken  at  first. 

LiTTLEDALE,  J.  : 

For  the  reasons  akeady  given,  I  think  there  is  no  objection  to 
an  appeal  by  one  overseer  against  the  other's  accounts.  As  to  the 
other  question,  if  the  Sessions,  after  hearing  the  case,  had  decided 
that  in  point  of  law  an  overseer  could  not  appeal  against  the 
accounts  of  his  companion,  it  might  have  been  said  that  a 
mandamus  would  not  lie ;  but  here  they  decide  that  they  have  no 
jurisdiction  to  go  into  the  appeal  at  all. 

Pabee,  J. : 

In  point  of  order,  the  objection  was  not  taken  at  first,  as  it  might 

have  been  ;  it  was  however  submitted  afterwards,  and  the  Sessions 

held  that  a  co-overseer  had  no  locus  standi  in  this  appeal.     But 

with  reference  to  this  subject,  an  overseer  must  be  considered  in 

the  double  character  of  parish  officer  and  rate  payer.    If  one  of 

two  overseers  receives  money  and  misapplies  it,  the  other  is  not 

answerable  for  his  miscarriages,  defaults,  and  embezzlements; 

and  he  may,  as  a  rate  payer,  complain  of  them.    In  Malkin  v. 

Vickerstaffy\  the  defendant  had  precluded  himself  from  insisting 

on  the  sole  responsibility  of  his  companion :  that  case,  therefore, 

[  *6  ]        does  not  shew  that  one  overseer  is  liable  for  *the  other's  contracts. 

Nor  is  it  necessary  to  determine  this  point  now  ;  for  whether  he 

be  so  or  not,  he  is  clearly  entitled  to  appeal  against  the  accounta 

in  his  capacity  of  a  rated  inhabitant. 

Rule  absolute^ 
t  3  B.  &  Aid.  89. 
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[11] 


CAHTER  V.  WHALLEY,  SAUNDERS,  VETSEY,  "'o- 

AND  JACKSON.t 

(1  Bam.  &  Adol.  11—14 ;  S.  C.  8  L.  J.  K.  B.  340 ;  Lloyd  &  WeLsby,  297.) 

S.  and  others  canied  on  business  under  the  name  of  the  '*  Plas  Madoc 
Colliery  Company."  S.  withdrew  from  the  firm,  which  afterwards  became 
indebted  to  C.,  no  notice  haying  been  given  to  0.  or  the  public  of  S.'s 
withdrawing :  Held,  that  S.  was  not  liable  for  the  debt,  there  being  no 
sufficient  eyidenoe  that  he  had  ever,  while  a  partner,  represented  him-  ' 
self  as  such  to  C,  or  appeared  so  publicly  in  that  character  that  C.  must 
haye  been  presumed  to  know  of  it. 

AflSUMPSiT  by  the  indorsee  against  the  defendants  as  acceptors, 
of  a  bill  of  exchange.  Plea,  by  Whaliey,  the  general  issue; 
judgment  by  default  against  the  other  defendants.  The  bill, 
dated  Birmingham,  May  16,  1829,  was  drawn  by  Jackson  upon 
"The  Plas  Madoc  Colliery  Company,  near  Euabon,  North 
Wales,"  payable  to  Jackson's  order ;  accepted,  per  procuration, 
by  Veysey  for  the  Company,  and  indorsed  by  Jackson  to  the 
plaintiff.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the 
London  sittings  after  Easter  Term,  1830,  it  was  proved  that 
Carter,  a  person  residing  at  Birmingham,  had  discounted  the 
bill  for  the  Plas  Madoc  Colliery  Company  at  the  request  of 
Jackson,  who  managed  their  pecuniary  affairs,  and  who  remitted 
the  proceeds  of  the  bill'  to  them  in  Wales.  The  Company,  some 
time  before  this  transaction,  consisted  of  the  four  defendants ; 
but  in  April,  1829,  Saunders  withdrew  from  the  partnership.  It 
did  not  appear  that  any  notice  of  this  fact  had  been  given  to  the 
public  or  to  Carter,  There  was  no  proof  of  any  dealing  between 
Carter  and  the  firm  before  May,  1829,  when  the  bill  was  drawn. 
For  a  short  time  in  1828,  the  Company  had  an  account  at  the 
Wrexham  Bank  in  North  Wales,  and  Saunders  was  known  there 
as  one  of  the  partners.  He  had  been  seen  at  the  colUery  in 
April,  1828,  taking  some  part  in  the  getting  up  of  a  steam 
ffligine.  Jackson  Uved  at  Birmingham  ;  "^and  an  attorney  who  [  «i2  ] 
witnessed  the  instrument  by  which  Saunders  made  over  his  share 
in  the  partnership,  and  who  knew  all  the  defendants  at  that 
time,  also  resided  there.  The  plaintiff  had  stated  in  December, 
1829,  that  he  did  not  know  the  defendant  Whalley  at  the  time 

t  See  now  the  Partnership  Act,  1890,  s.  36  (3). 
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Cabteb  when  the  bill  was  drawn.  On  this  evidence  Lord  Tentebden 
Whallet.  ^&s  of  opinion  that  the  action  was  not  sustained,  Saunders 
having  withdrawn  from  the  firm  before  the  acceptance  was  given ; 
and  that  the  plaintiff  could  not  avail  himself  of  the  want  of 
notice,  as  it  did  not  appear  that  he  had  ever  dealt  with  the 
Company  while  Saunders  was  a  member,  or  thalfthe  partnership, 
during  that  time,  had  been  so  known  at  Birmingham,  where  the 
plaintiff  carried  on  business,  that  he  must  be  supposed  to  have 
looked  upon  Saunders  as  a  partner,  in  default  of  notice  to  the 
contrary.     The  plaintiff  was  therefore  nonsuited. 

Caviphell  now  moved  for  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside  and  a  new  trial  had.  The  plaintiff 
was  entitled  to  consider  Saunders  as  one  of  the  acceptors,  having 
had  no  notice  of  his  withdrawing  from  the  firm.  Evans  v. 
Drummond  \  may  appear  an  authority  to  the  contrary ;  but  that 
was  the  case  of  a  dormant  partner.  Where  the  partner  has 
been  ostensibly  such,  and  retires,  there  must  be  notice  of  that 
fact,  to  exempt  him  from  future  liability:  Parkin  v.  Carruthers.l 
In  that  case  the  plaintiff  was  not  proved  to  have  had  any  dealing 
with  the  firm  as  at  first  constituted  ,*  and  Le  Blanc,  J.  laid  it 
[  'IS  ]  down  as  a  clear  rule  of  law,  that  *where  there  is  a  partnership 
of  any  number  of  persons,  if  any  change  is  made  in  the  partner- 
ship, and  no  notice  is  given,  any  person  dealing  with  the 
partnership,  either  before  or  after  such  change,  has  a  right  to 
call  upon  all  the  parties  who  first  composed  the  firm.  Here  no 
notice  whatever  was  given,  though  Saunders  had  been  known  as 
a  partner  during  the  continuance  of  the  partnership. 

Lord  Tentebden,  Ch.  J.  read  over  the  evidence,  and  re-stated 
the  opinion  expressed  by  him  at  the  trial. 

Littledale,  J. : 

It  was  incumbent  on  the  plaintiff  in  this  action  to  prove  a 
contract  between  the  parties  whom  he  named  as  acceptors,  and 
himself  as  indorsee.  If  they  were  all  partners  when  the 
acceptance  was  given  by  Yeysey,  that  contract  is  established. 

t  4  Esp.  89.  t  6  B.  B.  828  (3  Eap.  248). 
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Bnt  it  appears  that  they  had  ceased  to  be  so,  Saunders  having      carter 

mtbdrawn.     Then  it  is  said  that  the  defendant  ought  to  have     whalley. 

proved  Bome  notice  received  by  the  plaintiff  of  this  separation ; 

and  it  is  true  that  if  the  plaintiff  at  any  previous  time  knew 

Saunders  to  be  one  of  the  partners,  such  notice  ought  to  have 

been  shewn.     Now,  where  all  the  names  in  a  firm  appear,  it  may 

be  presumed  that  every  one  knows  who  the  partners  are ;  but 

where  there  is  only  a  nominal  firm,  as  in  the  present  case,  the 

fact  of  such  knowledge  must  be  ascertained  by  express  proof.    No 

proof  of  that  kind  appears  here ;  and  I  therefore  think  that  no 

eontract  was  established  between  the  plaintiff  and  Saunders. 

Pabke,  J. : 

The  plaintiff  was  bound  to  shew  an  acceptance  by  four  parties ; 
that  is,  that  Veysey,  who  did  *accept  the  bill,  was  authorized  to  [  *!*  ] 
do  so  by  the  three  others  named  in  the  declaration.  Saunders 
had  given  no  direct  authority ;  he  was  not  a  partner  at  the  time. 
But  he  may  by  his  conduct  have  represented  himself  as  one,  and 
induced  the  plaintiff  to  give  him  credit  as  such,  and  so  be  liable 
to  the  plaintiff.  Such  would  have  been  the  case  if  he  had  done 
business  with  the  plaintiff  before  as  a  member  of  a  firm,  or  had 
so  publicly  appeared  as  a  partner,  as  to  satisfy  a  jury  that  the 
plaintiff  must  have  believed  him  to  be  such ;  and  if  he  had 
suffered  the  plaintiff  to  continue  in  and  act  upon  that  belief,  by 
omitting  to  give  notice  of  his  having  ceased  to  be  a  partner, 
after  he  really  had  ceased,  he  would  be  responsible  for  the  con- 
sequences of  his  original  representation,  uncontradicted  by  a 
subsequent  notice.  But  in  order  to  render  him  liable  on  this 
ground,  it  is  necessary  that  he  should  have  been  known  as  a 
member  of  the  firm  to  the  plaintiffs,  either  by  direct  transactions, 
or  public  notoriety.  In  the  present  instance  that  was  not  so. 
The  name  of  the  Company  gave  no  information  as  to  the  parties 
composing  it,  and  the  plaintiff  did  not  shew  that  Saunders  had 
dealt  with  him  in  the  character  of  a  partner,  or  had  held  himself 
oat  80  publicly  to  be  one,  as  that  the  plaintiff  must  have  known 
it.  Carter,  the  plaintiff,  lived  at  Birmingham;  it  should  have 
appeared  that  there  had  been  such  a  dealing  at  that  place  by 
Saunders,  or  that  his  connection  with  the  Company  had  been 
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Cabtbb      bo  generally  known  there,  that  a  knowledge  of  it  by  Garter  most 
Whallbt.    ^^^6  been  presumed.    There  having  been  no  evidence  for  the 
jury  on  these  points,  I  think  the  nonsuit  was  right. 

Rule  refused  A 


1330  EOTHERY  V.  MUNNINGS.J 

June  16.  (I  Bam.  &  Adol.  15—18 ;  S.  C.  8  L.  J.  K  B.  386.) 

r  15  ]  The  plaintiff,  a  proctor,  sued  the  defendant  for  the  amount  of  his  bill, 

which  was  chiefly  for  work  done  in  prosecuting  an  appeal  to  judgment. 
After  the  judgment,  a  oommunioation  had  been  made  by  the  adverse 
party  to  the  plaintiff,  as  pi-octor,  and  attended  to  by  him,  respecting 
the  costs,  and  an  item  in  respect  of  this  transaction  was  added  to  the 
plaintiffs  bill.  No  previous  part  of  the  demand  had  accrued  within  six 
years :  Held,  that  the  latter  item  did  not  take  the  rest  out  of  the  Statute 
of  Limitations. 

Assumpsit  for  the  work  and  labour  of  the  plaintiff,  and  fees 
due  to  him  as  a  proctor.  The  defendant  pleaded  the  Statute  of 
Limitations.  On  the  trial  before  Lord  Tenterden,  Ch.  J.  at 
Westminster,  at  the  sittings  after  Trinity  Term,  1829,  it  appeared 
that  the  plaintiff  had  been  retained  by  the  defendant  to  conduct 
an  appeal  on  his  behalf  from  the  Vice- Admiralty  Court  at  the 
Mauritius  to  the  High  Court  of  Admiralty  in  England,  in  the 
cause  of  The  Woodbridge.  The  retainer  was  by  letter,  desiring 
the  plaintiff  to  exhibit  in  the  cause  for  the  defendant,  and  to  take 
such  steps  as  appeared  most  proper  for  his  interest.  On  the 
23rd  of  July,  1822,  sentence  was  given  against  the  appeal,  and 
the  present  defendant  condemned  in  costs.  The  plaintiff  com- 
menced his  action  in  September,  1828,  for  the  amount  of  his 
charges  in  the  cause.  No  item  of  his  demand  was  proved  to 
have  accrued  later  than  the  day  of  the  sentence,  except  the  two 

following : 

*'  81st  October. 

"  Perusing  letter  this  day  received  from  the  adverse  proctor, 

stating,  that  unless  the  costs  in  this  suit  were  paid  before  the 

12th  of  November,  he  should  be  under  the  necessity  of  taking 

out  the  process  of   the  Court  for  the  payment  thereof,  and 

attending  him  thereon,  6«.  Sd. 

t  Bayley,  J.  had  left  the  Court. 

t  Philb'pa  V.  DroadXey  (1846)  9  Q.  B.  744,  16  L.  J.  Q.  B.  72. 
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**  Paid  registrar's  bill  for  acts,  sportulage,  and  attendances,      Bothebt 

1  0_        A  J    9  9  ff, 

J.O«.  »a.  MXJKNINGS. 


A  letter,  dated  8l8t  October,  had  in  fact  been  sent  by  Mr.  C  ^^  ] 
Nicholl,  the  adverse  proctor,  headed  '^  Woodbiidge^''  and  addressed 
to  the  plaintiff  as  the  defendant's  proctor,  threatening  to  take 
out  process  as  above  stated,  and  to  proceed  against  the  defendant's 
bail  in  the  Mauritius.  The  plaintiff  attended  Mr.  NichoU  in 
consequence,  and  no  proceeding  took  place,  the  costs  being 
subsequently  paid  by  the  defendant. 

It  was  contended,  for  the  plaintiff,  that  the  last  two  items 
connected  themselves  with  the  previous  account,  and  took  the 
whole  out  of  the  operation  of  the  statute.  Lord  Tenterdbn 
however  directed  a  verdict  to  be  found  for  IZ.  (the  amount  of  the 
two  items)  only,  giving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  whole  demand,  or  the  defendant  to  move  to  enter 
a  nonsuit.  In  a  former  Term  the  Attomey-Oeneral  obtained  a 
rule  nisi,  pursuant  to  the  leave  granted  to  the  plaintiff. 

Denman  and  Thesiger  now  shewed  cause : 

The  two  items  cannot  be  considered  as  continuing  the  previous 
account,  so  as  to  draw  it  out  of  the  statute.  The  cause,  and  the 
account  arising  out  of  it,  ended  with  the  decree  of  23rd  July,  1822. 
The  transaction  respecting  costs  was  accidental  and  independent. 
The  registrar's  bill  referred  to  business  done  before,  in  the  course 
of  the  cause ;  it  should  have  been  paid  at  the  time,  and  the 
plaintiff  could  not  keep  aUve  his  client's  responsibility  by  delaying 
the  payment  longer  than  he  ought  to  have  done.  Supposing 
even  that  the  cause  did  not  end  with  the  decree,  the  statute  still 
attaches  to  the  earlier  items,  for  there  is  nothing  to  distinguish 
the  case  of  a  proctor's  or  attorney's  bill  from  any  other  instance 
of  an  account  *not  mutual,  consisting  of  several  particulars :  the  [  *^^  3 
right  of  recovery  accrues  upon  each  from  day  to  day,  and  the 
statute,  in  like  manner,  operates  upon  each  successively. 

(LoBD  Tentebden,  Gh.  J. :  It  is  not  usual  for  an  attorney  to 
call  for  money  during  the  progress  of  a  cause,  unless  upon 
account.  This  point  need  not  be  pressed,  for  we  think  the  suit 
was  ended  by  the  judgment.) 
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RoTHEBT  The  Attorney-General  and  Wyborn^  contra  : 

r. 

MuiraiNGfl.  The  plaintiffwas  not  entitled  to  consider  the  suit  as  terminated 
while  the  bail  were  liable  for  the  costs.  He  would  not  have 
acted  according  to  his  retainer  if  he  had  suffered  those  parties  to 
be  fixed  for  want  of  his  interference.  It  cannot  be  maintained 
that  an  attorney  is  always  bound  to  deliver  and  enforce  payment 
of  a  bill  before  the  end  of  six  years,  however  long  a  suit  may 
last.  It  is  sufficient  if  he  do  so  within  six  years  after  he  has 
ceased  to  be  attorney  in  the  cause  to  which  the  bill  relates.  '  He 
need  not  deliver  it  so  long  as  any  thing  remains  to  be  done  in  the 
suit,  for  or  against  the  client.  Here  all  the  charges  arose  out  of 
the  suit :  the  plaintiff,  as  proctor  for  the  defendant,  received  the 
notice  of  the  adverse  proctor  in  a  matter  relating  to  the  cause  of 
the  Woodhridge,  and  acted  upon  it  as  his  retainer  obliged  him. 
The  charge  on  this  account  is  strictly  connected  with  the  rest  of 
the  demand,  and  bars  the  statute  as  to  the  whole. 

Lord  Tbnterdbn,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  When  the 
suit  was  terminated  by  a  sentence,  there  is  no  doubt  that  the 
proctor  had  a  right  to  call  for  the  amount  of  his  bill.  His  duty 
[  •IS  ]  was  then  concluded,  unless  something  should  occur  *to  require 
his  further  interference.  That  was  quite  uncertain.  A  letter  is 
indeed  sent  to  him  in  October  on  the  subject  of  the  costs,  and  a 
further  charge  arises  for  the  perusal  and  consequent  attendance ; 
but  this  was  mere  accident.  As,  therefore,  his  right  of  suing  on 
the  items  now  in  question  accrued  at  the  time  of  the  judgment, 
and  was  not  enforced  within  six  years,  I  think  he  is  not  entitled 
to  recover  beyond  the  amount  given  at  the  trial. 

Bayley,  J. : 

I  do  not  see  any  necessary  connection  between  the  last  two 
items  and  the  rest  of  the  bill. 

Parke,  J. : 

If  the  right  of  action  accrued  de  die  in  diem,  as  was  contended 
on  behalf  of  the  defendant,  the  items  previous  to  October  are 


VOL.  XXXV.]  1830.    K.  B.     1  B;  &  AD.  18.  205 

within  the  statute  on  that  ground.    But-  at  all  events  the  right     Bothebt 

aecmed  when  judgment  was  given  on  the  appeal.-  In  either  view    munnikos. 

of  the  case  the  statute  is  a  bar. 

Rule  discharged. 


FLINT  V.  FLEMTNG.t  .^^^^- 

June  23. 


[45] 


(I  Bam.  &  Adol.  45—49 ;  a  C.  8  L.  J.  K.  B.  350 ;  Lloyd  &  WelsbV,  257.) 

A  shipowner  liaTing  effected  a  policy  on  freight,  may,  in  the  event  of 
lo08,  recoTer  from  the  underwriter  the  value  of  the  benefit  he,  the  ship- 
owner, wonld  have  derived  (if  there  had  been  no  loss)  by  carrying  his 
own  goods  on  the  voyage  insured.  , 

The  risk  on  freight  does  not  attach  until  goods  are  either  actually 
shipped  on  board,  or  until  there  is  an  actual  contract  for  shipping  them. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  7th 
January,  1828,  on  freight  on  the  ship  Hopey  at  and  from  ]V[adras 
to  London.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the 
London  sittings  after  Trinity  Term,  1829,  it  appeared  that  the 
ship  insnred  sailed  on  her  outward  voyage  on  the  5th  of  August, 
1827,  and  arrived  in  Madras  roads  on  the  80th  of  November 
in  that  year.  From  that  day  till  the  5th  of  December  the  crew 
were  employed  in  discharging  the  outward  cargo,  and  on  the 
6th  of  that  month  the  vessel  was  lost  by  the  perils  of  the  sea. 
No  part  of  the  homeward  cargo  was  then  shipped,  but  the 
eaptcdn  had  purchased  at  I^adras,  *by  order  and  on  account  of  [  *^6  } 
the  plaintiff,  his  owner,  25  tons  of  redwood ;  and  a  commercial 
house  then  trading  under  the  firm  of  Binny  &  Co.  had  contracted 
to  ship  122  tons  of  saltpetre ;  and  Webster,  one  of  the  partners 
in  that  house,  engaged  to  ship  90  tons  of  light  goods,  but  as  to 
those  goods  there  was  not  any  contract  in  writing.  It  was 
objected,  that  the  plaintiff  could  not  recover  on  a  policy  on  freight 
the  loss  which  he  sustained  by  having  been  deprived  of  the 
opportunity  of  carrying  his  own  goods  in  his  own  ship;  secondly, 
that  there  was  no  contract  to  ship  the  Ught  goods,  and  as  to 
them,  therefore,  that  the  risk  had  not  attached.  Lord  Tenterden 
was  of  opinion,  that  though  the  profit  made  by  a  shipowner  by 

t  This  case  has  been  frequently  209,  250;  Inman  S.S,  Co,  v*Bischoff 

dted  in  the  judgments  of  later  cases.  (1882)  7  App.  Cas.  670,  678,  52  L.  J. 

Examples    are    Alli9(m    v.     BHatol  Q.  B.  169,  173.— E.  C. 
Marine  Co,  (H.  L.  1875)  1  App.  Cas. 
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Flint  carrying  his  own  goods  in  his  own  ship  was  not,  strictly  speaking, 
Flemtng.  freight,  yet  that  thai  word,  according  to  mercantile  language, 
might,  in  a  policy  of  insurance,  fairly  mean  that  profit  which  a 
shipowner  expected  to  make,  by  employing  his  ship  to  carry  his 
own  goods;  and  as  to  the  90  tons  of  light  goods,  he  told  the 
jury,  that  if  the  captain  had  a  reasonable  assurance  that  they 
would  be  shipped,  the  assured  had  a  right  to  recover,  in  respect 
of  them,  the  freight  which  the  vessel  would  have  earned  if  they 
had  been  shipped  and  she  had  performed  the  voyage,  though 
there  was  not  any  such  contract  as  could  be  enforced  by  action. 
A  verdict  having  been  found  for  the  amount  of  the  freight  of  all 
the  goods,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground 
of  misdirection  upon  the  two  points  above  stated. 

Cavipbellf  F.  Pollock,  and  Hutchinson  now  shewed  cause : 

Freight,  strictly  speaking,  signifies  a  sum  of  money  paid  to  the 
owner  of  a  ship  for  the  carriage  of  goods.  It  is  the  invariable 
[  *47  ]  practice  to  insure  the  *profit  which  an  owner  derives  in  carrying 
his  own  goods  in  his  own  ship  under  the  name  of  freight. 
Between  assured  and  underwriter,  therefore,  the  term  freight  is 
understood  to  signify  such  a  profit ;  and  if  so,  there  can  be  no 
objection  to  the  plaintiflF's  recovering  under  that  word,  the  profit 
which  would  have  been  acquired  by  reason  of  the  carrying  of  his 
goods  in  his  own  ship  if  it  had  arrived.  Then  as  to  the  light 
goods,  the  assured  had  a  sufficient  interest  in  the  freight  of  those 
goods  to  entitle  him  to  recover.  It  is  undoubtedly  true  that  there 
must  be  a  contract ;  but  here  there  was  evidence  of  a  contract, 
for  Webster  engaged  to  ship  the  light  goods.  That  would  be  a 
sufficient  statement  of  a  contract  in  a  special  case.  In  IVarre 
V.  Miller,  j:  proof  that  the  captain  before  he  sailed  had  made 
engagements  with  several  persons  for  a  homeward  cargo  was 
considered  to  be  evidence  of  a  positive  contract,  and  was  so 
submitted  to  the  jury.  The  contract  need  not  be  by  deed  nor  in 
writing:  Patrick  y.  Eames^X  Truscott  v.  Christie. %  In  Parke  v. 
Hehson,\\  the  contract  was  deducible  only  from  letters. 

t  28  R.  R.  382  (4  B.  &  C.  538).  320). 

X  3  Camp.  441.  ||  Cited  23  R.  R,  451  (2  Brod.  & 

§  23  R.  R.  446  (2  Brod.  &  Bing.      Bing.  326). 
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The  Attomey-Oeneral  and  Mavle,  contra :  Flint 

It  is  difficult  to  contend  that,  as  between  assured  and  under-  Flemyno. 
writer,  the  term  freight,  as  used  in  a  policy,  does  not  include  the 
additional  value  given  to  the  shipowner's  goods  by  reason  of 
their  carriage  in  his  own  ship  from  one  place  to  another.  But 
upon  the  other  point,  assuming  that  there  was  some  evidence 
of  a  contract  by  Webster  to  ship  the  light  goods  by  the  Hope, 
the  question  whether  such. a  contract  in  fact  existed  was  not 
submitted  to  the  jury. 

Lord  Tbnterden,  Gh.  J. :  [  48  ] 

If  it  be  a  necessary  ingredient  in  the  composition  of  freight, 
that  there  should  be  a  money  compensation  paid  by  one  person 
to  another,  the  benefit  accruing  to  a  shipowner  from  using  his  own 
ship  to  carry  his  own  goods  is  not  freight.  But  if  the  term 
''  freight,"  as  used  in  the  policy  of  insurance,  import  the  benefit 
derived  from  the  employment  of  the  ship,  then  there  has  been  a 
loss  of  freight.  It  is  the  same  thing  to  the  shipowner  whether 
he  receives  that  benefit  of  the  use  of  his  ship  by  a  money 
payment  from  one  person  who  charters  the  whole  ship,  or  from 
various  persons  who  put  specific  quantities  of  goods  on  board, 
or  from  persons  who  pay  him  the  value  of  his  own  goods  at  the 
port  of  delivery,  increased  by  their  carriage  in  his  own  ship. 
The  assured  may  fairly  consider  that  additional  value  as  freight, 
and  so  term  it  in  a  policy.  Before  the  statute  of  19  Geo.  II.  c.  37, 
it  was  not  necessary  to  prove  any  interest  in  the  subject-matter 
of  insurance.  Since  that  statute,  it  would  be  as  good  a  proof  of 
interest  in  freight,  to  shew  that  the  owner  of  a  ship  was  con- 
veying his  own  goods  in  his  own  ship,  as  that  he  was  conveying 
the  goods  of  others. 

Then  as  to  the  other  point,  to  recover  upon  a  policy  on  freight, 
the  assured  must  prove  that  but  for  the  intervention  of  some  of 
the  perils  insured  against,  some  freight  would  have  been  earned, 
either  by  shewing  that  some  goods  were  put  on  board,  or  that 
there  was  some  contract  for  doing  so.  The  question  was  not 
BubmiVied  to  the  jury,  whether  there  was  any  contract  between 
Webster  (acting  on  the  behalf  of  Binny  &  Co.)  and  the  captain  for 
the  shipment  of  the  light  goods.     The  defendant,  therefore,  is 
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Flint  entitled  to  a  new  trial  upon  that  ground,  but  he  must,  at  all  events, 
Flem'yno.     hsLve  a  verdict  against  him  for  the  amount  of  the  freight  on  the 

[  *49  ]  redwood  *and  saltpetre.  It  would,  therefore,  be  advisable  for  the 
defendant  to  pay  to  the  plaintiff  the  cost  of  this  action  and  the 
freight  of  the  redwood  and  saltpetre,  and  that  he  should  under- 
take to  pay  the  freight  of  the  light  goods,  if,  on  reference  to  an 
arbitrator,  it  shall  be  found  that  there  was  a  contract  to  ship 
those  goods. 

Baylby,  J. : 

I  am  not  aware  that  it  has  ever  been  decided  that  a  party  is 
entitled  to  recover,  upon  a  policy  of  insurance  for  freight,  for  a 
loss  accruing  to  him  by  reason  of  his  having  been  deprived  of  the 
means  of  carrying  his  own  goods  in  his  own  ship,  but  I  have  no 
doubt  whatever  that  he  is.  Whether  the  ship-owner  carry  his 
own  goods  or  the  goods  of  another  person,  is  immaterial  to  him. 
In  either  case  he  has  to  pay  the  whole  expense  of  the  ship,  of 
provisions,  and  of  wages;  he  may  fairly  expect  to  reimburse 
himself  out  of  the  profit  he  may  derive  from  carrying  goods  being 
his  own  property,  or  that  of  others,  and  he  may  insure  that  profit 
under  the  name  of  freight,  whether  it  accrue  from  the  price  paid 
for  the  carriage  of  the  goods  of  others,  or  from  the  additional 
value  conferred  on  his  own  goods  by  their  carriage. 

I  am  of  the  same  opinion.  The  term  *'  freight,"  as  applied  to 
the  interest  of  the  assured  in  this  case,  is  somewhat  inaccurate, 
but  the  meaning  as  between  the  parties  to  the  instrument  is  quite 
intelligible. 

It  was  referred  to  a  barrister  to  ascertain  whether 
there  was  a  contract  to  ship  the  light  goods,  the 
defendant  undertaking  to  pay  the  costs  of  the 
action,  and  the  amount  of  the  freight  of  the 
redwood  and  saltpetre. 


YOL.  XXXV.]       1880.    K.  B.     1  B.  &  AD.  50— 51.  209 


EEX  V.  THOMAS.  WAKELIN.  i^^^- 

^^  June  28. 


[50] 


(1  Bam.  &  Adol.  50—54 ;  S.  C.  8  L.  J.  K  B.  366.) 

It  18  no  objection  to  the  granting  of  an  infomiation  in  the  nature  of 
quo  warranto,  that  the  person  applying  is  in  low  and  indigent  circiun- 
stances,  and  that  there  is  strong  groond  of  suspicion -that  he  is  applying 
not  on  his  own  account  or  at  his  own  expense,  but  in.  collusion  with  « 
stranger.  The  Court,  howeyer,  in  a  case  of  this  kind,  Required  security 
for  costs. 

A  BULB  nisi  had  been  obtained,  calling  on  the  defendant  to 
shew  eauBe  why  an  information,  in  the  nature  of  a  qiu)  watrantOy 
shoald  not  be  exhibited  against  him,  to  shew  by  what  authoril^. 
he  exercised  the  office  or  franchise  of  a  freeman  of  the  city  of 
Lichfield,  and  a  member  of  the  Company  of  Tailors  of  the  said 
eity,  on  the  ground  that  he  was  not  qualified  to  be  elected  or 
admitted  a  freeman  of  the  said  city,  and  that  the  said  Company 
had  no  power  to  elect  or  admit  him  a  member  of  the  Company. 
It  appeared  by  the  affidavits  in  support  of  the  rule,  that  the  defen- 
dant had  been  admitted  a  member  of  the  Tailors'  Company,  and 
that  he  thereby  became  entitled  to  be  admitted  to  the  freedom  of 
the  city ;  but  it  did  not  appear  that  he  had  ever  been  admitted  to 
Bach  freedom.  The  affidavits  in  answer  to  the  rule  stated  that 
the  relators  were  in  humble  circumstances,  and  wholly  incapable 
of  paying  the  expenses  of  the  proceedings  if  they  failed ;  and 
expressed  the  belief  of  the  deponents,  that  Lord  Viscount  Anson, 
who  had  a  seat  near  Lichfield,  but  who  was  not  a  member  of  the 
corporation,  was  the  real  prosecutor  in  the  present  case,  and  that 
the  proceedings  were  had  for  electioneering  purposes.  Several 
facts  were  stated  in  the  affidavits,  tending  strongly  to  support 
Buch  a  conclusion. 

W.  E.  Taunton  and  jB.  V,  Richards  on  a  former  day  in  this 
Term  shewed  cause : 

That  part  of  the  rule  which  ^calls  upon  the  defendant  to  shew  [  *5i  ] 
by  what  authority  he  exercises  the  office  or  franchise  of  a  freeman 
of  the  city  of  Lichfield  must  be  discharged,  because  it  does  not 
appear  that  he  ever  was  admitted  or  sworn  in  as  a  freeman,  or 
acted  as  such.  But,  secondly,  there  is  a  preliminary  objection 
to  these  proceedings,  because  it  appears  this  application  is  not 
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Bbx  made  on  behalf  of  th«  persons  who  have  sworn  the  affidavits,  bat 
Wakblin.  on  behalf  of  Lord  Anson.  This  case  falls  within  Rex  v.  Trevenen.  t 
There  the  Court  refused  to  make  the  rule  absolute,  because  there 
were  strong  grounds  of  suspicion,  that  the  party  applying  did  so, 
not  on  his  own  account  or  at  his  own  expense,  but  in  collusion  with 
a  stranger.  Rex  v.  CucUippX  is  an  authority  to  the  same  effect. 
Assuming  that  the  admission  into  the  Company  of  Tailors 
gives  the  defendant  a  right  to  be  admitted  to  the  freedom  of 
the  city,  still  the  Court  will  not  call  upon  him  by  quo  warranto 
to  shew  by  what  authority  he  became  a  member  of  a  trading 
company. 

(Lord  Tenterden,  Ch.  J. :  It  appears  by  the  affidavits,  that 
the  defendant,  by  reason  of  his  being  a  member  of  that  Company, 
may  at  any  time  claim  to  be  admitted  a  freeman  of  the  city. 
Those,  therefore,  who  have  an  interest  in  saying  he  ought  not 
to  be  admitted,  may  question  his  right  to  be  a  member  of  the 
Company.) 

The  Attorney-General,  Campbell,  and  W.J.Alexander,  contra: 

This  case  is  very  different  from  Rex  v.  Trevenen.    There  Sir 

C.  Hawkins  was  not  only  unconnected  with  the  corporation,  but 

had  threatened  that,  unless  the  defendant  would  come  over  to 

[  *52  ]       his  party,  he  would  *dissolve  the  corporation,  and  the  quo 

warranto  information,  if  it  had  been  successful,  might  have  had 

that  effect.    The  judgment  of  the  Court  proceeded  chiefly  on  the 

ground  that  it  was  the  duty  of  the  Court  to  uphold  corporations, 

and  not  to  lend  themselves  to  the  means  of  destroying  them.     In 

Rex  V.  Cvdlipp,l  the  title  of  the  persons  really  applying  for  the 

information  was  open  to  the  same  objections  as  the  title  of  those 

against  whom  they  applied. 

Cur.  adv.  vult. 

Lord  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the 
Court : 

This  was  a  rule  calling  upon  the  defendant  to  shew  cause  why 
a  quo  warranto  information  should  not  issue  requiring  him  to 

t  20  B.  B.  461  (2  £.  &  Aid.  339).  X  6  T.  B.  503. 
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shew  by  what  authority  he  exercised  the  office  or  franchise  of  a         Bex 

freeman  of  the  city  of  Lichfield,  and  a  member 'of  the  Company     wakblin. 

of  Tailors  of  that  city.     It  did  not  appear  that  the  defendant  had 

ever  been  admitted  to  the  freedom  of  the  city  ;  but  it  was  proved 

by  the  affidavits,  that  those  who  were  admitted  members  of  the 

trading  companies  were  entitled  de  jure  to  be  admitted  freemen 

of  the  city.     We  are  of  opinion  that  the  rule  should  be  made 

absolute,  so  far  as  it  calls  upon  him  to  shew  by  what  authority  he 

claims  to  be  a  member  of  the  Company,  but  not  for  claiming  to 

be  a  freeman  of  the  city,  because  he  has  never  claimed  it.     But 

we  think  that  security  should  be  given  for  costs ;   for  it  appears 

that  the  persons  making  affidavits  in  support  of  the  application, 

are  persons  in  such  inferior  conditions  of  life,  that  there  is  no 

prospect  of  their  being  able  to  pay  the  costs,  in  case  they  should 

fail. 

It  was  objected  against  this  rule  being  made  absolute,  that  the  [  53  ] 
real  mover  was  not  a  member  of  the  corporation,  but  a  noble  lord 
who  has  a  seat  near  the  city,  and  who  is  supposed  to  have  some 
mterest  in  it  with  regard  to  the  election  of  members  of  Parliament; 
and  it  was  contended,  that  we  ought  not  to  make  the  rule  absolute, 
because  we  ought  not  to  allow  a  stranger  to  be  the  person  setting 
in  motion  members  of  the  corporation,  to  disturb,  as  it  was  said, 
the  corporation  itself ;  and  in  support  of  that  position,  Bex  v. 
Trevenen  was  cited  and  relied  upon.  There  is,  however,  a 
material  distinction  between  that  case  and  the  present ;  because 
there  it  appeared,  that  the  parties  who  were  the  relators,  and 
who  were  members  of  the  corporation,  were  set  in  motion  by  a 
gentleman  who  not  only  was  a  stranger  to  the  corporation,  but 
had  declared  that,  unless  the  defendant  would  come  over  to  his 
party,  he  would  take  measures  to  dissolve  the  corporation  ;  and 
it  would  have  been  dissolved  if  he  had  succeeded  in  displacing 
the  persons  against  whom  proceedings  were  taken.  We  thought 
in  that  case,  that  we  ought  not  at  the  instance  of  such  a  person 
to  allow  the  rule  to  be  made  absolute,  which  would  have  such  an 
effect,  that  effect  being  avowed  as  the  object  of  the  party  for  a 
purpose  quite  unconnected  with  the  concerns  of  the  corporation. 
That  case,  therefore,  is  very  different  from  the  present ;  and  if  we 
were  on  the  present  occasion  to  refuse  this  rule,  merely  on  the 

14—2 
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Rsx  suggested  ground  that  a  person,  not  a  member  of  the  corporation, 
Wakblik.  had  been  furnishing  the  means  of  carrying  on  the  contest,  we 
should  do  that  which  has  never  been  done  by  our  predecessors. 
It  may  indeed  be  convenient  to  allow  persons,  not  members  of 
[  *54  J  the  corporation,  to  lend  their  assistance  *in  these  cases ;  for,  if 
that  were  not  to  be  permitted,  corporations  would  in  many  cases 
go  on  from  year  to  year,  from  century  to  century,  acting  irregu- 
larly and  not  according  to  the  laws  by  which  they  are  established, 
because  members  themselves  will  rarely  choose  to  be  at  the 
expense  of  entering  into  a  contest  to  be  sustained  between  them 
and  their  own  body  generally. 

The  objections,  therefore,  that  were  made  to  the  granting  this 
rule  cannot  prevail,  and  the  rule  must  be  made  absolute,  security 

being  given  for  costs. 

Rule  absolute. 


1880.       DUDLEY    CANAL    NAVIGATION    COMPANY    v. 
junejs,  jIICHAEL     GEAZEBEOOK     and      WILLIAM 

t  ^^  ]  GEAZEBEOOKt 

(1  Bam.  &  Adol.  59—75;  S.  C.  8  L.  J.  K.  B.  361.) 

A  Canal  Act  provided,  that  no  owner  of  any  mines  should  carry  on 
any  work  for  the  getting  of  coal  or  minerals  within  twelve  yards  from 
the  canal,  or  any  reservoir  to  be  made  by  the  Company ;  nor  should  any 
coals  or  other  minerals  be  got  under  any  part  of  the  canal,  or  towing- 
paths  thereunto  belonging,  or  any  such  reservoir,  or  under  any  land  or 
ground  lying  within  the  distance  of  twelve  yards  of  either  side  of  the 
canal,  or  any  reservoir,  &c.  except  as  thereinafter  mentioned,  without 
the  consent  of  the  Company. 

Bj  another  clause  it  was  provided,  that  when  the  owner  of  any  coal- 
mine, &c.  lying  under  the  canal,  towing-paths,  reservoir,  &c.  or  within 
the  distance  thereinbefore  limited,  should  be  desirous  of  working  the 
same,  then  such  owner  should  give  notice  of  his  intention  to  the  C>om- 
pany,  three  months  before  he  should  begin  to  work  such  mines  lying  as 
aforesaid ;  and  upon  the  receipt  of  such  notice  it  should  be  lawful  for 

t  Cited  as  an  authority  for  the  36  L.  J.  Q.  B.  133,  137:  compare 

construction  of  the  Railways  Clauses  Knowlea  v.  Lancashire  and  Yorkshire 

Consolidation  Act,  1845,  sections  77 —  Hy.  Co,  (H.  L.  1889)  14  App.  Cas. 

79,  in  connection   with   the   Lands  248,  59  L.  J.  Q.  B.  39,  wha?e  the 

Clauses    Consolidation    Act,    1845;  enactments  of  the  special  Act  were 

Great    Western    By,    Co.  v.   Bennett  distinguished. — ^B.  C. 
(H.  L.  1867)  L.  E.  2  H.  L.  27,  39, 


VOL.  XXXV.]      1880.    K.  B.    1  B.  &  AD.  59—60.  213 

the  Company  to  inspect  such  mines,  in  order  to  determine  what  coal  or       Dudlkt 
other  minerals  might  be  come  at  and  gotten  without  prejudice  to  the   Canal  Nayi- 
canal,  &c. ;  and  if  the  Company  should  neglect  to  inspect  such  mines     ^^"^^^^  Co. 
within  thirty  days  next  after  the  receipt  of  such  notice,  then  the  owners        Grazk- 
of  sack  mines  were  authorized  to  work  such  part  of  the  said  mines  as        brook. 
lay  under  the  canal,  &c.  or  within  the  distance  aforesaid ;  and  if  upon 
inspection  the  Compemy  should  refuse  to  permit  the  owners  of  the  mines 
to  work  such  parts  of  the  mines  lying  as  aforesaid  or  any  part  thereof, 
as  they  might  have  come  at  and  gotten ;  then  the  Company  should  within 
three  calendar  months  pay  to  the  owners  the  value  thereof. 

By  another  clause  it  was  provided,  that  nothing  in  the  Act  contained 
should  defeat  the  right  of  any  owner  of  lands  or  grounds  in,  upon,  or 
through  which  the  ciUial,  &c.  should  be  made,  to  the  mines  lying  within 
or  under  the  lands  or  grounds  to  be  set  out  or  made  use  of  for  such 
canal,  but  all  such  mines  were  reserved  to  such  owners  respectively; 
and  that  it  should  be  lawful  to  such  owners,  subject  to  the  conditions 
therein  contained,  to  work  all  such  mines,  provided  that  in  working 
sudi  mines  no  injury  be  done  to  the  said  navigation :  Held,  that  this 
proviso  was  to  be  construed  with  some  qualification,  viz.  either  as 
importing  that  the  party  working  the  mines  was  to  do  no  unnecessary 
damage  to  the  navigation,  or  no  extraordinary  damage  by  working  the 
mines  out  of  the  usual  mode;  and,  therefore,  where  notice  had  been 
given  by  the  lessee  of  a  coal-mine  of  his  intention  to  work  the  same 
under  a  reservoir  belonging  to  the  Canal  Company,  and  the  latter  had 
not  purchased  his  rights  within  the  time  limited  by  the  Act,  that  the 
lessee  was  entitled  to  work  the  mine  under  such  reservoir,  in  the  usual 
and  ordinary  mode,  and,  the  reservoir  having  been  damaged  by  reason 
of  mieh  working  by  the  lessee,  that  no  action  was  maintainable  by  the 
Company  against  him  for  such  damage. 

This  was  an  action  upon  the  case,  brought  by  the  plaintiffs 
against  the  defendants  for  an  injury  done  to  one  of  the  aqueducts 
or  feeders  of  the  canal  by  improperly  working  their  mines  under 
it;  by  reason  of  which  the  plaintiffs  were  obliged  to  repair 
and  divert  *the  course  of  the  said  aqueduct  or  feeder.  Plea,  [  ♦60  ] 
the  general  issue.  At  the  trial  before  Vaughan,  Baron,  at  the 
Worcester  Summer.  Assizes,  1828,  a  verdict  was  found  for  the 
plamtiffs,  damages  49L  16«.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : 

By  an  Act  of  Parliament  made  and  passed  in  the  sixteenth  year 
of  George  the  Third,  entitled  ''  An  Act  for  making  and  maintain* 
ing  a  navigable  canal  within  and  from  certain  lands  belonging  to 
Thomas  .Talbot  Foley,  Esq.,  in  the  parish  of  Dudley,  in  the 
county  of  Worcester,  to  join  and  communicate  with  the  Stour- 
bridge  Navigation  at  a  place  called  Black  Delph,  upon  Pensnet 
Chase,  in  the  parish  of  Eingswood,  in  the  county  of  Stafford," 


214  1880.     K.  B.     1  B.  <fc  AD.  60—61.  [r.b. 

Dudley      certain  persons  therein  named  were  incorporated  by  the  name  of 
oATioN  Co.    "  The  Company  of  Proprietors  of  the  Dudley  Canal  Navigation." 

Gbaze-       ^^  ^^®  ^^^  Company  were  thereby  empowered,  amongst  other 

BROOK.  things,  to  make  the  said  canal,  and  one  or  more  reservoir  or 
reservoirs  for  the  purpose  of  supplying  the  same  with  water,  and 
such  and  so  many  feeders  and  aqueducts  for  supplying  the  said 
reservoirs  and  canal  with  water  as  to  them  should  seem  proper. 
And  also  to  make,  build,  &c.  in  or  upon  the  said  intended  canal, 
or  upon  the  lands  adjoining  or  near  to  the  same  respectively,  such 
and  so  many  bridges,  tunnels,  aqueducts,  sluices,  locks,  &c.,  and 
other  works,  ways,  roads,  and  conveniences,  as  and  where  the 
said  Company  should  think  requisite  and  convenient  for  the 
purposes  of  the  said  navigation  ;  and  also  from  time  to  time  to 
alter,  repair,  &c.  the  same,  or  any  other  of  the  conveniences  above 
mentioned ;  and  also  to  construct,  &c.  and  do  all  other  matters 
and  things  which  they  should  think  necessary  and  convenient 
for  the  making,  effecting,   preserving,   improving,  completing, 

[*6i]  *and  using  the  said  navigation;  the  said  company  doing  as 
little  damage  as  may  be  ih  the  execution  of  the  powers  to  them 
thereby  granted,  and  making  satisfaction  in  manner  therein 
mentioned  for  all  damages  to  be  sustained  by  the  owners  of  such 
lands,  &c.  as  should  be  taken  or  prejudiced  in  the  execution 
of  any  powers  of  the  Act. 

By  section  58  it  was,  amongst  other  things,  enacted,  that  no 
owner  of  any  mines  or  minerals,  their  workmen  or  servants,  or 
other  person  whatsoever,  should  open  or  carry  on  any  work  for 
digging,  getting,  or  discovering  such  mines  or  minerals  under 
any  tunnel,  or  within  twenty  yards  of  the  same,  without  the 
consent  of  the  said  Company;  and  that  no  water  should  be 
taken  or  drawn  off  lower  than  the  level  of  the  water  in  the  said 
canal,  by  any  works  to  be  made,  carried  on,  or  erected  for  getting 
such  coals,  &Q.  or  minerals,  within  twenty  yards  of  any  such 
tunnel  or  aqueduct,  unless  such  water  should  be  returned  inlio 
the  said  canal  through  such  tunnel  or  aqueduct ;  and  that  no 
owner  or  proprietor  of  any  mines  or  minerals,  their  workmen  or 
servants,  or  other  person  whatsoever,  should  on  any  account 
whatever  open,  dig,  sink,  or  carry  on  any  work  for  the  getting 
of  coal,  limestone,  ironstone,  or  mineral,  within  the  distance 
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ot  twelve  yards  from  the  said  intended  canal,  or  any  reservoir 
to  be  made  by  the  said  Company  as  aforesaid  ;  nor  should  any 
coals  or  other  minerals  be  got  under  any  part  of  the  said  canal, 
OT  the  towing-paths  thereunto  belonging,  or  any  such  reservoir 
as  aforesaid,  or  within  or  under  any  land  or  ground  lying  within 
the  distance  of  twelve  yards  of  either  side  of  the  said  canal,  or 
any  such  reservoir  or  reservoirs,  or  other  works,  on  any  account 
whatsoever,  ^except  as  hereinafter  mentioned,  without  the  con- 
sent of  the  said  Company  in  writing  under  their  common  seal 
for  that  purpose,  first  had  and  obtained. 

By  section  62  it  was  provided,  that  when  and  so  often  as  the 
owner  or  proprietor  of  any  coal  mine,  limestone,  or  other  minerals 
lying  under  the  said  canal,  towing-paths,  reservoir  or  reservoirs, 
and  other  works,  or  within  the  distance  thereinbefore  limited, 
should  be  desirous  of  working  the  same,  then  and  in  every  such 
case  such  owner  should  give  notice  in  writing  of  such  intention 
to  the  clerk  for  the  time  being  of  the  Company  at  least  three 
calendar  months  before  he  should  begin  to  work  such  mines 
lying  under  the  said  canal,  towing-paths,  reservoirs,  and  other 
works,  or  within  the  distance  aforesaid.  And  upon  the  receipt 
of  such  notices  it  should  be  lawful  for  the  Company  to  inspect 
or  cause  such  mines  to  be  inspected,  in  order  to  determine  what 
coal  or  other  minerals  might  be  come  at  and  actually  gotten 
without  prejudice  or  damage  to  the  said  canal,  towing-paths, 
reservoirs,  and  other  works.  And  if  the  said  Company  should 
fail  or  neglect  to  inspect  or  cause  such  mines  to  be  inspected 
within  thirty  days  next  after  the  receipt  of  such  notice,  then 
it  should  and  might  be  lawful  for  the  owners  of  such  mines,  and 
they  were  thereby  respectively  authorized  to  work  and  get  such 
part  of  the  said  mines  as  lie  under  the  said  canal,  &c.,  or  within 
the  distance  aforesaid  ;  and  if  upon  such  inspection  as  aforesaid, 
the  said  Company  should  refuse  to  permit  the  owners  of  the  said 
mines  to  work  such  parts  of  the  said  mines  as  lay  under  the 
said  canal,  &c.  or  within  the  distance  aforesaid,  or  any  part 
thereof  as  they  might  from  time  to  time  have  come  at  and 
actually  gotten,  or  in  any  other  ^manner  obstruct  or  prevent 
them  from  getting  the  same,  then  the  said  Company  should, 
within  three  calendar  months  after  such  refusal  or  obstructions 
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as  aforesaid,  pay  to  the  owners,  proprietors,  or  workers  of  such 
mines  respectively  such  price  or  prices  for  the  same,  in  propor- 
tion to  their  several  interests  therein,  as  the  next  adjoining 
mines  of  equal  quality  should  have  been  really  and  bond  fide 
sold  for,  or  have  been  estimated  or  valued  at. 

By  section  79  it  was  provided, ''  that  nothing  therein  contained 
should  extend,  or  be  construed  to  extend,  to  defeat,  prejudice,  or 
affect  the  right  of  any  lords  of  any  manor,  commons  or  waste 
grounds,  or  of  any  owner  of  any  lands  or  grounds  in,  upon,  or 
through  which  the  said  canal,  towing-paths,  wharfs,  quays, 
reservoirs,  trenches,  sluices,  passages,  watercourses,  or  con- 
veniences aforesaid,  or  any  of  them,  should  be  made,  to  the 
mines,  minerals,  or  quarries,  lying  or  being  within  or  under  the 
lands  or  grounds  to  be  set  out  or  made  use  of  for  such 
canal,  towing-paths,  wharfs,  quays,  reservoirs,  or  other  con- 
veniences aforesaid,  or  any  of  them;  but  all  such  mines, 
minerals,  and  quarries  were  thereby  reserved  to  such  lords  of 
such  manor  or  manors,  or  of  such  common  or  waste  grounds,  and 
to  such  owners  of  such  lands  or  grounds  respectively,  their  heirs 
and  assigns  ;  and  that  it  should  and  might  be  lawful  to  and  for 
the  lords  of  such  manor  or  manors,  commons  or  waste  grounds, 
or  such  owner  or  owners  of  such  lands  or  grounds  respectively 
(subject  to  the  conditions  and  restrictions  therein  contained), 
to  work  all  such  mines  and  quarries,  and  to  take  and  carry 
away  all  such  coals,  ironstone,  and  minerals  as  should  be  gotten 
therein,  to  his  and  their  own  use,  provided  that  in  working 
such  mines  and  quarries  no  ^injury  be  done  to  the  said 
navigation,  any  thing  to  the  contrary  contained  therein  not- 
withstanding." 

The  canal  was  completed  under  the  above-recited  Act.  A 
large  reservoir,  called  Gad's  Green  reservoir,  and  two  smaller 
reservoirs,  called  Dudley  Wood  reservoirs,  were  also  made  under 
the  Act,  together  with  an  aqueduct  or  feeder,  to  convey  the 
surplus  water  from  the  large  reservoir  into  the  smaller  ones, 
and  also  to  convey  the  water  from  the  reservoirs  into  the  canal. 
The  greater  part  of  this  aqueduct  is  made  upon  land  lying 
near  the  canal,  and  under  which  are  mines  of  coal  and  ironstone. 
Of  part  of  such  lands  the  defendants  are  lessees.    About  eight 
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years  ago^  the  aqueduct  having  sunk,  m  consequence  of  the 
defendants  having  worked  their  mines  under  it,  it  was  altered 
by  the  Company  in  two  places,  and  in  this  state  it  continued 
till  1827,  when  the  ground  having  sunk  a  second  time,  in 
eonsequenoe  of  the  defendants  having  again  worked  their  mines 
under  that  part  of  the  aqueduct,  it  became  useless,  and  the 
Company  deemed  it  expedient  to  alter  the  whole  line  of  it  which 
went  through  the  lands  in  which  the  defendants  worked  the 
mines,  except  about  seventy  yards.  The  action  was  brought 
for  the  injury  sustained  by  the  plaintiffs  by  the  second  working 
of  the  defendants'  mines.  This  alteration  cost  the  Company 
491. 16s.,  for  which  the  verdict  was  obtained.  The  old  aqueduct, 
which  had  become  useless  in  consequence  of  the  sinking 
occasioned  by  the  defendants'  second  working  their  mines  under 
it,  might  have  been  repaired,  but  such  repairs  would  have 
cost  217Z.,  and  it  was  therefore  considered  more  prudent  and 
economical  to  make  the  new  line,  instead  of  trying  to  restore 
the  old  one.  Before  *the  defendants  began  to  work  their  mines 
under  tiie  aqueduct  or  feeder,  they  gave  notice  of  their  intention 
to  the  Company,  pursuant  to  the  clause  in  the  said  recited  Act 
of  Parliament. 

If  under  the  circumstances  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  then  the  verdict 
already  obtained  was  to  stand ;  if  not,  a  nonsuit  to  be  entered. 

This  case  was  argued  at  the  sittings  in  Banc  after  last  Hilary 
Term. 
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WhaUley,  for  the  plaintiffs : 

The  question  is,  whether,  notice  having  been  given  to  the 
C!ompany  by, the  defendants,  the  owners  of  land  lying  near  the 
canal,  of  their  intention  to  work  the  mines,  and  the  Company 
Bot  having  purchased  the  right,  the  defendants  are  exonerated 
from  their  liability  for  the  damage  done  to  the  plaintiffs  by 
reason  of  the  working.  The  maxim,  sic  utere  tuo  ut  alienum  non 
ladoi,  applies  to  this  case. 


(LrrTLEDALE,  J. :  The  case  does  not  shew  that  |the  defendants 
were  guilty  of  any  negligence  in  working  the  mines.) 
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The  question  depends  upon  the  Act  of  Parliament.  Section  58 
restrains  the  owners  of  mines  from  working  their  mines  without 
the  consent  of  the  Company.  Section  62  provides,  that  if  the 
owner  of  a  mine  be  desirous  of  working  the  same,  he  shall  give 
notice  in  writing  of  his  intention  to  the  Company,  and  then  the 
Company  may  inspect  such  mine  in  order  to  determine  what 
minerals  may  be  come  at,  and  be  actually  gotten  without 
prejudice  or  damage  to  the  canal ;  and  if  the  Company  fail  to 
inspect  within  thirty  days,  then  the  owners  are  authorized  to 
work  the  mines;  and  if  upon  inspection  the  Company  refuse 
permission  to  work,  they  *are  to  pay  to  the  owners  of  the  mine 
the  value  of  the  same.  That  section,  therefore,  specifies  the  mode 
in  which  the  owners  of  the  mines  are  to  proceed  for  the  pur- 
pose of  using  the  property  reserved  to  them  by  the  Act,  and  at 
the  same  time  gives  a  security  to  the  Canal  Company:  and 
section  79  only  authorizes  the  owners  of  the  mines  to  work 
them,  provided,  that  in  such  working  no  injury  be  done  to  the 
navigation.  That  is  a  qualification  of  the  right  reserved  to  the 
owners,  and  must  be  considered  as  incorporated  in  the  sixty- 
second  section.  In  that  respect  this  case  is  distinguishable 
from  the  Wyrley  Canal  Company  v.  Bradley  A  It  is  like  the 
case  of  the  Birmingham  Canal  Company  v.  Hawke8ford,l  where 
under  circumstances  similar  to  the  present,  that  Company 
obtained  a  verdict. 


Corbett,  contra: 

The  defendants  had  by  the  common  law  a  right  to  work  their 
mines,  and  the  Canal  Act  has  not  deprived  them  of  that  right. 
Now  where  by  statute  a  special  authority  is  delegated  to 
particular  persons  affecting  the  property  of  individuals,  it  must 
be  strictly  pursued  :  Bex  v.  Croke  ;  §  and  such  an  Act  must  be 
construed  strongly  against  the  parties  to  whom  that  authority  is 
given,  and  in  favour  of  private  property:  Scales  v.  Pickering.]] 
In  the  Wyrley  Canal  Company  v.  Bradley,  the  Act  of  Parliament 
contained  clauses  similar  to  the  fifty-eighth  and  sixty-second 
sections  of  the  Act  of  Parliament  in  this  case.     There  the 


t  8  E.  E.  642  (7  East,  368). 
I  8  E.  E.  644  (7  East,  371). 


§  Cowper,  26. 
II  4  Bing.  448. 
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Company  had  had  notice  of  the  intention  of  the  defendants  to      Dudley 
work  the  mines,  and  after  sending  persons  to  examine  the  same,    qatiok  Co. 
declined  to  purchase  the  rights  of  the  owners,  *and  let  them  go       QBi^zE- 

on  with  their  works,  and  the  defendants  continued  working  their       brook. 

r  *fi7  1 
mines  in  the  usual  way  till  the  damage  happened  by  the  giving       ^       -' 

way  of  the  sides  and  bottom  of  the  canal.     Lawrence,  J.  was  of 

opinion,  upon  the  construction  of  the  Act,  that  the  Legislature  had 

left  to  the  owners  of  the  lands  the  entire  dominion  and  benefit  of 

their  property  in  every  respect  not  otherwise  expressly  provided 

for ;  that  the  defendants  had  done  every  thing  which  they  were 

required  to  do  by  the  Act,  and  that  it  was  the  Company's  own 

fault  if,  upon  the  notice  received,  they  did  not  choose  to  purchase 

oat  the  defendants'  rights  ;  and  he  nonsuited  the  plaintiffs.    And 

upon  motion  to  set  aside  the  nonsuit,  the  Court  of  King's 

Bench  confirmed  the  opinion  of  the  learned  Judge.    Li  the 

Staffordshire  Canal  Company  v.  HaUeny^  the  Court  held,  that 

that  Company  could  not  complain  of  injury  which  was  in  part 

occasioned  by  their  own  omission  to  do  what  was  incumbent 

on  them  for  the  purpose  of  supporting  the  right  given  them  by 

the  Legislature.    It  is  true,  that  in  this  case  the  Act  contains  a 

proviso,  that  in  working  such  mines  no  injury  be  done  to  the 

navigation.    But  the  word  '^  injury  "  there  imports  a  damage 

accruing  from  the  wrongful  act  of  the  party  working  the  mine. 

Now  here,  there  was  no  wrongful  act  done  by  the  defendants, 

for  it  is  not  stated  that  the  mines  were  improperly  worked. 

Whateley,  in  reply : 

There  is  no  hardship  on  the  defendant,  even  if  he  be  obliged 
to  sacrifice  this  small  part  of  his  property  for  the  benefit  of  the 
canal,  for  he  is  *more  than  compensated  for  such  loss  by  the       [  *68  ] 
increased  value  given  to  his  other  land  which  is  contiguous  to 
the  navigation. 

(BiniBY,  J. :  Does  the  word  **  injury  "  import  damage  only  ?) 

That  is  its  popular  sense,  and  it  must  be  taken  in  that  sense 
here.  TTie  Staffordshire  Canal  Company  v.  HaUen  is  in  favour 
of  the  plaintiffs ;  for  in  that  case  the  Company  would  have  been 

t  30  B.  B.  333  (6  B.  &  C.  317). 
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entitled  to  recover  if  they  had  diligently  repaired  their  own  banks. 
Here  the  Act  of  Parliament  vests  the  fee  in  the  Company,  subject 
to  the  right  of  the  owner  of  the  land  to  get  the  minerals. 

(LiTTLEDALE,  J. :  Supposo  there  had  been  no  Act  of  Parliament 

in  this  case,  and  a  man  had  sold  the  land  to  the  Company, 

reserving  all  mines  to  himself,   he   surely  would   have   been 

entitled  to  work  the  mines  in  the  usual  way,  even  if  he  had 

thereby  caused  damage  to  the  Company.) 

Cur,  adv.  viUL 

Bayley,  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  is,  whether  the  plaintiffs  can  main- 
tain an  action  against  the  defendants,  the  lessees  of  the  land, 
(on  which  one  of  the  aqueducts  or  feeders  of  the  Dudley  Canal  has 
been  constructed,)  and  of  the  minerals  lying  under  it,  for  the 
damage  which  they  have  done  to  the  aqueduct,  by  working  their 
own  mines  under  it,  and  getting  coal  and  ironstone  from  thence. 
It  is  not  necessary  to  give  any  opinion  whether  the  defendants 
could  have  got  their  minerals  in  any  manner  that  they  pleased, 
without  being  liable  to  an  action.  The  point  for  our  decision  is, 
whether  they  are  responsible  for  the  damage  done  to  the  plaintiffs, 
by  working  their  own  mines  in  the  ordinary  and  usual  mode. 

Sic  utere  tuo,  ut  alienum  non  Icedas,  is  a  well  known  legal 
maxim,  and  was  referred  to  in  the  course  of  the  argument  on 
the  part  of  the  plaintiffs.  Its  application  to  the  present  case 
cannot  be  disputed  when  the  rights  of  each  party  are  ascertained  ; 
but  the  whole  matter  in  dispute  is,  what  are  the  rights  of  the 
respective  parties. 

This  depends  altogether  on  the  construction  of  the  Act  of 
Parliament  under  which  the  plaintiffs  made  their  canal.  They 
have  no  rights  except  what  were  given  by  that  Act;  the 
defendants  had  the  property  in  the  soil  and  mines,  and  all  the 
rights  of  enjoying  that  property  before  the  Act,  and  they  still 
retain  all  that  the  Act  has  not  taken  away. 

The  right  contended  for  by  the  plaintiffs  under  this  Act  of 
Parliament  is,  to  purchase,  with  or  without  the  consent  of  the 
proprietor,  such  parts  of  the  lands  and  grounds  of  individuals 
as  they  shall  think  necessary  and  proper  to  set  out  for  the 
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purposes    of    making    the    canal,    or    any    feeders,    or    other      Dudley 
conveniences ;   and  where  this  has  been  done,  and  the  canal    oation  Co. 
and  the   works   belonging   to   it   constructed,   to   prevent   the       gbIzb- 
owner  of  the  minerals  lying  near  or  under  the  canal  or  works       brook. 
from  getting  those  minerals,  except  at  the  peril  of  being  liable  to 
an  action  for  any  damage  he  may  cause  in  so  doing.    The  question 
for  us  to  decide  is,  whether,  adverting  to  all  the  parts  of  this  Act, 
such  a  right  is  given  to  the  plaintiffs?    We  think  it  is  not. 

The  provisions  of  the  Act  of  Parliament  contained  in  the 
sixty-second  and  seventy-ninth  sections,  are,  according  to  the 
strict  letter  of  the  latter  section,  at  variance ;  but  we  think  that 
such  a  construction  may  be  put  on  the  Act  as  will  reconcile 
these  provisions  and  is  consistent  with  the  justice  of  the  case. 

By  the  first  section  of  the  Act,  the  proprietors  are  incor-  ^^^3 
porated  and  empowered  to  make  a  navigable  canal,  and  one  or 
more  reservoir  or  reservoirs,  and  such  and  so  many  feeders  and 
aqueducts  for  supplying  the  reservoirs  and  canal  with  water,  &c. 
as  to  them  shall  seem  necessary  or  proper;  and  for  that  pur- 
pose,  to  enter  uppn  lands  or  grounds,  and  to  set  out  and  accertain 
such  parts  thereol  as  they  shall  think  necessary  and  proper  for 
making  the  said  canal,  reservoirs,  feeders,  and  aqueducts,  and 
all  such  other  matters  and  conveniences  as  they  shall  think 
proper  and  necessary  for  making,  &c.  the  intended  navigation. 

By  the  eleventh  section,  all  persons  are  empowered  to  sell  and 
convey  to  the  Company  all  or  any  part  of  the  lands  or  grounds 
which  shall  from  time  to  time  be  set  out  and  ascertained  as 
aforesaid.  By  the  twelfth,  commissioners  are  appointed  to 
determine,  amongst  other  things,  what  distinct  sum  shall  be 
paid  by  the  company  either  by  annual  rent,  or  by  a  sum  in 
gross,  for  the  absolute  purchase  of  the  lands  or  grounds  which 
shall  be  set  out  and  ascertained  as  aforesaid;  and  also  to 
determine  what  recompense  should  be  paid  for  damages  at  any 
time  sustained  by  the  owners  of  lands  by  reason  of  the  making, 
repairing,  or  maintaining  the  said  canal,  or  of  any  reservoirs, 
watercourses,  &c. ;  and,  in  case  of  a  refusal  to  submit  to  the 
jadgmentof  the  commissioners :  the  commissioners  may  summon 
a  jury,  &c. 

By  the  seventeenth  section,  upon  payment  of  the  price  agreed 
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upon  or  ascertained,  the  lands  or  grounds,  and  the  fee  simple 
and  the  inheritance  thereof,  shall  from  th^ioeforth  be  vested  in 
and  become  for  ever  the  sole  property  of  the  said  Company  to  and 
for  the  use  of  the  *said  navigation,  but  to  and  for  no  other  use 
or  purpose  whatsoever.  This  would  give  the  minerals  as  well 
as  the  surface  to  the  Company ;  but  the  contrary  appears  from 
what  follows.  The  fifty-eighth  section  provides,  that  all  coals, 
&c.  and  other  minerals  which  shall  be  found  and  dug  up  in 
making,  carrying  on,  and  completing  the  canal  or  other  works, 
shall  be  laid  on  the  surface  of  the  land  in  some  convenient 
place,  and  the  persons  in  whose  lands  or  grounds  the  same 
shall  be  found  or  dug  may  take  them  away.  The  same 
section  forbids  owners  or  proprietors  of  mines  to  open  or 
carry  on  works  for  getting  minerals  under  or  within  twenty 
yards  from  any  tunnel,  or  within  twelve  yards  from  the  canal 
or  reservoirs,  or  getting  coals  under  the  canal  or  reservoirs,  or 
under  any  land  lying  within  twelve  yards  of  either  side  of  the 
canal,  reservoirs,  or  works,  except  as  thereinafter  mentioned, 
without  the  consent  of  the  Company.  This  exception  is  explained 
by  the  sixty- second  section,  by  which  it  is  provided,  that  when 
the  owner  of  any  coal  mine,  &c.  lying  under  the  canal,  towing- 
paths,  or  reservoirs,  or  within  the  distance  thereinbefore  limited, 
shall  be  desirous  of  working  the  same,  he  shall  give  notice  of 
such  intention  to  the  clerk  of  the  Company  at  least  three 
calendar  months  before  he  shall  begin  to  work ;  and  upon  the 
receipt  of  such  notice,  the  Company  may  inspect  or  cause  such 
mines  to  be  inspected,  in  order  to  determine  what  coal  or  other 
minerals  may  be  gotten  without  prejudice  or  damage  to  the 
canal,  towing-paths,  <&c. ;  and  if  the  Company  fail  to  inspect, 
&c.  within  thirty  days,  then  it  shall  be  lawful  for  the  owners  of 
such  mines  to  work,  and  get  such  part  of  the  said  mines  as  lie 
*under  the  said  canal,  &c.  or  within  the  distance  aforesaid ;  and 
if  upon  inspection  the  Company  refuse  to  permit  the  owners  of 
the  mines  to  work  such  part  of  the  said  mines  as  lie  under  the 
said  canal,  &c.,  or  any  part  thereof,  as  they  might  from  time  to 
time  have  come  at  and  actually  gotten,  or  in  any  other  manner 
obstruct  or  prevent  them  from  getting  the  same,  then  the 
Company  shall,  within  three  calendar  months  after  such  refusal 
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or  obstruction,  pay  to  the  owners  of  such  mines,  &c.  respectively,      Dudley 

,        -         -       , ,  ii_  J.     J-   •    •  •  t  1   Canal Na VI- 

sucn  prices  for  the  same  as  the  next  adjommg  mmes  of  equal    qation  Co. 

quality  shall  have  been  bond  fide  sold  for,  or  be  valued  at ;  and       qr^b- 

if  the  parties  cannot  agree,  the  commissioners,  or  a  jury,  are  to       brook. 

settle  the  dispute. 

From  these  provisions,  if  the  Act  stopped  here,  it  is  clear  that 
the  Company  do  not,  in  the  first  instance,  pay  to  the  land-owner 
more  than  the  value  of  the  surface  in  the  shape  of  purchase- 
money,  or  for  the  injury  to  the  surface,  if  compensation  only  is 
made  for  damage ;  the  minerals  r^nain  the  property  of  the 
owner  of  the  soil;  but  where  he  is  desirous  of  getting  them, 
the  Company  have  the  option  of  purchasing  at  a  fair  price,  to  be 
sMtled,  in  case  of  dispute,  in  the  usual  way. 

These  provisions  are  for  the  benefit  of  the  Company,  who  are 
reUeved  from  the  great  expense  of  buying  the  minerals  along  the 
whole  line  of  the  intended  canal,  in  the  first  instance,  before  it 
is  constructed;  and  are  enabled  to  postpone  the  purchase  of 
them  until  the  time  when,  from  the  state  of  the  market  in  the 
neighbourhood,  the  owners  really  want  to  get  them.  When  this 
happens,  the  Company  have  an  option,  either  to  buy,  in  which 
case  the  land-owner  cannot  get  the  minerals,  but  is  fully 
compensated  for  the  loss  of  that  right ;  or  not  to  *buy,  in  which  [  *7S  ] 
case  he  receives  no  compensation  at  all,  and  his  right  to  get 
them  ought  to  remain  as  complete  as  if  no  canal  had  been 
made.  In  the  latter  case,  the  Canal  Company  have  not  paid  for, 
and  ought  not,  therefore,  to  obtain  under  the  Act,  the  right  to 
prevent  the  landowner  from  enjoying  his  own  property;  and 
if  he  does  exercise  his  right  of  enjoyment,  the  Company  ought  to 
run  the  risk  of  the  consequences. 

It  was  said,  indeed,  on  the  argument,  that  the  land-owner  did 
receive  a  compensation  for  the  loss  of  this  right,  by  the  increased 
value  of  the  rest  of  his  property,  from  the  vicinity  of  the  canal. 
But  this  is  an  advantage  which  the  owner  of  the  minerals,  under 
and  within  twelve  yards  of  the  canal,  enjoys  in  no  greater 
degree  than  the  owners  of  lands  and  minerals  in  the  neigh- 
bourhood, who  give  up  nothing,  and  enjoy  the  full  benefit  of 
the  improved  intercourse  which  the  canal  causes.  There  is  no 
direct  equivalent  given  specially  to  the  owner  of  the  minerals 


224 


1880.  K.  B.  1  B.  &  AD.  78—74. 


[r.r. 


Dudley 
Canal  Nayi- 

OATIOK  Co. 

V. 
GUAZB- 
BBOOK. 


[•74] 


under  and  near  to  the  canal  for  the  loss  of  his  right  to  get  them ; 
if  he  had  only  those  minerals  he  would  receive  no  benefit  at  all. 
Besides,  the  general  benefit  of  the  canal  is  never  considered  in 
cases  of  this  nature. 

So  far  the  provisions  of  the  Act  are  clear.  The  doubt  arises 
from  the  seventy-ninth  section ;  and  more  particularly  from  the 
proviso  at  the  end  of  that  section. 

The  seventy-ninth  section  enacts,  that  nothing  therein  con- 
tained shall  defeat,  prejudice,  or  afifect  the  right  of  any  owner  of 
any  lands  or  grounds  in,  upon,  or  through  which  the  said  canal, 
towing-paths,  wharfs,  quays,  reservoirs,  &c.  aforesaid,  or  any  of 
them,  shall  be  made,  to  the  mines,  minerals,  or  quarries  lying  or 
being  within  *or  under  the  lands  or  grounds  to  be  set  out,  t>r 
made  use  of,  for  such  canal,  towing-paths,  wharfs,  quays,  &c. 
aforesaid,  or  any  of  them;  but  all  such  mines,  minerals,  and 
quarries  are  hereby  reserved  to  such  owner  of  such  lands  or 
grounds  respectively ;  and  that  it  shall  be  lawful  to  such  owner 
of  such  lands  or  grounds  respectively  (subject  to  the  conditions 
and  restrictions  herein  contained),  to  work  all  such  mines  and 
quarries,  and  to  take  and  carry  away  all  such  coals,  ironstone, 
and  minerals  as  shall  be  gotten  therein,  to  his  and  their  own 
use ;  provided  that  in  working  such  mines  and  quarries  no  injury 
be  done  to  the  said  navigation,  any  thing  herein  contained  to 
the  contrary  notwithstanding.  If  this  proviso  is  to  be  construed 
literally,  it  is  inconsistent  with  the  sixty-second  section;  for  if 
the  owner  in  working  mines  is  to  be  responsible  at  all  events 
for  any  injury  or  damage  only  to  the  canal,  would  the  Company 
ever  purchase  the  minerals  from  such  owner  ?  The  provision  as 
to  the  purchase  would  be  nugatory.  The  only  reasonable  mode 
of  reconciling  these  sections  is,  to  say  that  the  proviso  in  the 
seventy-ninth  clause  is  to  be  construed  with  some  qualification, 
viz. :  either  that  the  party  working  the  mines  is  to  do  no 
unnecessary  damage  or  injury  to  the  navigation,  or  no  extra- 
ordinary damage  or  injury  by  working  them  out  of  the  ordinary 
and  usual  mode.  With  this  limitation  all  the  parts  of  the  Act 
are  consistent  with  each  other. 

Upon  the  facts  found  in  the  case,  it  must  be  taken  that  the 
Company  so  conducted  themselves,  after  the  notice  to  work  given. 
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by  the  defendants,  as  to  entitle  the  latter  to  get  the  coals,  and  Dxtdlbt  • 

not  to  oblige  the  Company  to  purchase ;  and  also  that  the  coals  oation  Co.~ 

were  afterwards  got  in  *the  ordinary  and   usual  mode,  and  ^J: 

without  doing  any  unnecessary  injury  to  the  Company.  bbook. 

We  are,  therefore,  of  opinion  that  the  defendants  were  not  ^  *^^  ^ 
responsible  for  the  damage  done. 

Jvdgmentfor  the  defendants. 


BEAUCHAMP  v.  PAEET.  '  isso. 

June  25. 
(1  Bam.  &  AdoL  89—91 ;  S.  C.  8  L.  J.  K.  B.  367  ;  Lloyd  &  Welsby,  334.)  

In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  L  ^^    J 

declarations  of  the  payee  (hot  uttered  at  the  time  of  making  the  note,) 
are  not  evidence  to  prove  that  the  consideration  for  the  note  was  money 
lost  at  play,  unless  it  be  previously  shewn  that  the  indorsee  is  identified 
in  interest  with  the  payee,  as  by  having  taken  the  note  after  it  was  due, 
or  without  any  consideration. 

This  was  an  action  by  the  plaintiff,  as  indorsee  of  a  promissory 
note  for  375Z.,  made  by  the  defendant  on  the  1st  of  March,  1827, 
payable  to  one  Wade.  Plea,  general  issue.  At  the  trial  before 
Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after  Trinity 
Term,  1829,  the  defence  was,  that  the  note  was  given  by  the 
defendant  to  Wade  in  lieu  of  a  bill  drawn  by  Wade  and  accepted 
by  the  defendant,  the  consideration  for  such  acceptance  having 
been  money  lost  at  play  by  the  defendant  to  Wade.  To  prove 
that  fact  one  G.  Alderson  was  called  by  the  defendant  as  a 
witness.  He  stated  that  when  the  bill  became  due,  he  went,  by 
the  desire  of  the  defendant,  to  Wade,  to  request  that  he  would 
renew  it ;  that  Wade  then  told  him  the  consideration  for  the 
acceptance  was  a  sum  of  money  lost  by  the  defendant  to  him. 
Wade,  at  play ;  and  he  agreed  to  accept  the  promissory  note  in 
question  in  lieu  of  the  original  bill.  The  promissory  note  was 
afterwards  given,  and  the  bill  was  destroyed.  It  was  objected 
that  the  declarations  of  Wade  were  not  admissible  in  evidence 
against  the  present  plaintiff,  the  ^indorsee  of  the  promissory  [  *90  ] 
note,  inasmuch  as  he  was  not  identified  in  interest  with  Wade, 
the  payee.  Lord  Tenterden  received  them,  and  nonsuited 
the  plaintiff.  A  rule  nisi  having  been  obtained  to  set  aside 
the  nonsuit, 
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Beauchamp  Campbell  and  Hutchinson  now  shewed  cause : 

Pasbt.  There  was  legal  evidence  that  the  consideration  for  making 

the  note  was  a  debt  which  accrued  at  play.  The  declarations 
of  Wade  were  admissible  in  evidence  as  part  of  the  res  gesta. 
A  bill  of  exchange  was  given.  When  that  bill  became  due, 
Alderson  was  sent  by  the  defendant  to  Wade  to  ask  for  further 
time.  The  declarations  of  Wade  at  the  time  when  he  agreed 
to  take  the  substituted  security,  were  evidence  as  part  of  the 
transaction,  and  shewing  its  character.  In  Kent  v.  Lou-en^  the 
action  was  at  the  suit  of  the  indorsee  against  the  maker  of  a 
note;  the  defence  was,  usury  in  its  original  concoction;  and 
letters  from  the  payee  to  the  maker,  written  just  before  the  date 
of  the  note,  and  stating  the  consideration  as  between  them,  were 
held  to  be  admissible  evidence  to  prove  the  usury. 

J.  WiUiams,  contra : 

The  declarations  received  in  evidence  in  the  present  case  were 
not  made  at  the  time  when  the  substituted  security  was  given ; 
and  even  if  they  were,  they  would  not  have  been  admissible : 
Barough  v.  White.l 

Lord  Tentebden,  Ch.  J. : 

The  rule  for  a  new  trial  must  be  made  absolute.  It  occurred 
[  *9i  ]  to  me  at  the  trial  *that  the  declarations  made  by  Wade  were 
admissible  in  evidence  as  part  of  the  res  gesta.  On  further  con- 
sideration, I  think  they  were  not  evidence  to  affect  Beauchamp. 
He  does  not  stand  on  the  title  of  the  person  who  made  the 
declarations.  Wade  is  not  identified  with  the  plaintiff  in  point 
of  interest.  His  declarations  are  no  more  than  assertions  not 
upon  oath  of  a  particular  fact,  which  was  capable  of  proof  by 
testimony  upon  oath.  Wade  might  have  been  called.  If  the 
indorsement  had  been  made  to  the  plaintiff  after  the  note  had 
become  due,  the  case  would  have  been  different. 

Bayley,  J. : 

The  indorsee  of  a  bill  or  note  cannot  be  affected  by  the 

t  1  Camp.  177.  J  4  B.  &  C.  325. 
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declaration  of  the  payee,  unless  it  be  shewn  that  he  is  identified   Beauohamp 
in  interest  with  him,  as  if .  he  took  it  without  consideration,  or      j>abby. 
after  it  was  due.     There  was  no  such  proof  in  this  case. 

Pabke,  J. : 

The  plaintiff  does  not  claim  by  the  title  of  the  indorser  of  the 
note.  He  has  a  title  of  his  own  as  indorsee.  He  ought  not, 
therefore,  to  be  affected  by  the  declaration  of  the  indorser.  If 
the  declarations  were  part  of  the  illegal  transaction  itself,  as  in 
Kent  V.  Lowen,\  where  the  evidence  given  was  the  declaration 
of  one  of  the  parties,  made  at  the  time  of  the  contract,  the  case 
might  be  different.  There  the  evidence  admitted  was  proof  of 
the  contract.     The  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


EEX  V.  GEOUT.  i83o. 

Jvne  29. 
(1  Barn.  &  Adol.  104—113 ;  S.  C.  nom.  Rex  v.  Grant,  8  L.  J.  K.  B.  352.)  

By  several  charters,  the  sheriffs  of  Norwich  were  to  be  chosen  by  the  '■  ■* 
citizens  and  commonalty  **  from  themselves."  A  subsequent  charter, 
confirming  former  privileges,  and  regulating  the  time  and  mode  of 
electing  sheriffs,  omitted  the  words  **from  themselves."  The  usage, 
however,  both  before  and  since,  had  been  to  elect  from  among  the  free- 
men :  Held,  that  the  last  charter  was  not  meant  to  vary  the  qualification  ; 
that  the  restriction  in  the  former  charters  could  not  be  dispensed  with ; 
and  that  the  election  of  a  person  not  free  was  irregular. 

Quo  WARRAXTO  for  usurping  the  office  of  sheriflF  of  the  city  of 
Norwich.  This  cause  was  tried  before  Mr.  Baron  Garrow  at  the 
Summer  Assizes  for  the  county  of  Norfolk,  in  1829,  and  a  verdict 
found  for  the  Crown,  subject  to  the  opinion  of  the  Court  of  King's 
Bench  on  the  following  case : 

The  citizens  of  Norwich  have  been  incorporated  from  time 
immemorial  by  various  names,  and  up  to  the  time  of  granting 
the  charter  next  mentioned  the  city  was  governed  by  four  bailiffs. 

By  a  charter  granted  5  Hen.  IV.,  and  duly  accepted,  the  offices 
of  the  four  bailiffs  were  abolished,  and  the  citizens  and  com- 
monalty were  empowered,  amongst  other  things,  to  elect  in 
every  year  two  sheriffs,  from  themselves,  "  de  seipsis." 

t  1  Camp.  177. 
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t  *105  ] 


By  an  accord  and  composition  entered  into,  2  Hen.  V.,  the 
mode  of  election  was  regulated  as  follows :  The  mayor,  sheriffs, 
aldermen,  common  council,  and  citizens  in  general,  having 
assembled  together  on  the  day  of  the  nativity  of  our  Lady,  the 
mayor,  sheriffs,  and  aldermen,  were  to  retire  and  elect  one 
sheriff,  such  as  they  would  answer  for.  Their  choice  was  then 
to  be  declared  to  the  commonalty,  who  in  their  turn  were  to 
go  together,  and  choose  "a  concitizen,  dwelling  within  the 
city,"  such  a  one  for  whom  they  would  answer,  to  be  the 
other  sheriff. 

By  another  charter,  of  1  Edw.  IV.,  the  same  power  is  granted 
to  the  citizens  and  commonalty  as  in  the  former  *charter,  of 
electing  two  sheriffs,  "de  seipsis,"  and  a  mode  of  election 
pointed  out  similar  to  that  above  stated ;  the  ma^'or,  sheriffs,  and 
aldermen,  to  elect  ''quandam  personam  habilem  et  sufficientem" 
for  one  sheriff,  and  the  rest  of  the  fellow  citizens  to  choose 
"aliam  personam  sufficientem  et  habilem  "  for  the  other. 

By  a  subsequent  charter,  17  Hen.  VIH.,  reciting  the  charter 
of  Edward  IV.,  it  was  granted,  that  in  case  the  sheriff  elected 
by  the  mayor,  sheriffs,  and  aldermen,  should  die  or  be  amoved 
within  the  year,  the  mayor  and  aldermen  should  choose  in  his 
stead,  '^  unum  de  discretioribus,  idoneis,  et  magis  sufficientibus 
civibu8  civitatis  prcedictce,''  to  serve  for  the  rest  of  the  year;  and 
if  the  other  sheriff  should  die  or  be  amoved,  then  the  commonalty 
were  to  elect  '^  aliam  personam  sufficientem,  habilem  et  idoneam  " 
in  his  place  for  the  like  term. 

By  another  charter,  15  Car.  II.,  all  the  existing  franchises  and 
privileges  of  the  city  were  conflimed,  and  it  was  ordained  t  that 


t  The  clause  is  as  follows:  **Et 
insuper  concedimus  et  ordinamus, 
quod  in  electione  vicecomitum  dictse 
civitatis  et  comitatus  ejusdem  forma 
Bubsequens  observetur,  viz.  Quod 
major,  vicecomites  et  aldermanni 
dictse  civitatis  pro  tempore  existentes 
sive  major  pars  eorumi  de  tempore 
in  tempus  annuatim  ad  aliquod  tem- 
pus  inter  vicesimum  quartum  diem 
Junii  et  primum  diem  Septembris 
tunc  proximo  sequentem,  quando  et 


quotiescunque  eis  placueiit,  unam 
personam  habilem  et  sufficientem  in 
unum  vicecomitem  civitatis  illius  et 
comitatus  ejusdem  eligant  et  pne- 
figant.  Et  quod  quilibet  major  dictse 
civitatis  successive  pro  tempore 
existens  omnes  cives  dictae  civitatis 
et  comitatus  ejusdem  in  eisdem 
commorantes  prsemoueri  causabit  ad 
comparandum  apud  le  Guildhall 
dictsB  civitatis  quolibet  ultimo  di& 
Martis  in  mense  Augusti  annuatim. 
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the  mayor,  sheriffs,  and  aldermen,  should  annually,  between  the         Rex 
24th  of  Jane  and  1st  of  September,  elect  "unam  personam       gbout. 
habilem  et  sufficientem,"  *to  be  one  of  the  sheriffs,  and  that  the       [  *106  ] 
citizens  in  general  should  also,  every  year,  on  the  last  Tuesday 
in  August,  choose  for  the  other  sheriff,  '*  unam  aliam  personam 
sufficientem  et  habilem." 

By  statute  8  Geo.  II.  c.  8,  it  is  enacted,  that  no  person  «hall 
be  subject  to  be  elected  into  the  office  of  sheriff  of  the  city  of 
Norwich  who  is  not  an  inhabitant  thereof  at  the  time  of  such 
election. 

According  to  this  statute,  and  to  the  charter  of  15  Car.  II., 
the  sheriffs  of  Norwich  have  always  been  elected,  from  the  year 
last  mentioned  to  1827  inclusive.  They  have  always,  during 
that  period,  been  freemen  at  the  time  of  their  election.  In  July, 
1828,  Seth  William  Stevenson,  Esquire,  a  freeman,  was  chosen 
sheriff  for  one  year,  by  the  mayor,  sheriffs,  and  aldermen ;  and 
on  the  26th  of  August  following,  George  Grout,  Esquire,  was 
chosen,  by  the  freemen  at  large,  to  be  the  other  sheriff  for  the 
same  year.  He  was  not,  at  that  time,  a  freeman,  but  became 
80  in  February,  1829.  Both  were  sworn  in  sheriffs  on  the  29th 
of  September,  and  exercised  the  office  from  thenceforth. 

The  question  for  the  opinion  of  the  Court  was,  whether  George 
Grout  was  eligible  to  the  office  of  sheriff  of  the  city  of  Norwich, 
not  being  a  freeman  at  the  time  of  his  election.  The  case  was 
argued  on  a  former  day  in  this  Term. 

Patteson,  for  the  Crown : 

The  charter  of  Henry  IV.  directs  that  the  citizens  shall  elect 
two  sheriffs  ''  de  seipsis  ;  "  and  no  variation  is  introduced,  as  to 
the  description  of  persons,  either  by  the  accord  or  by  the  two 
subsequent  charters.  But  the  charter  of  15  Car.  II.  is  referred 
to  on  behalf  of  the  defendant ;  and  because  the  words  ^'  de  seipsis  " 
^are  omitted  there,  an  intention  is  presumed,  that  from  that  time  [  *107  ] 
strangers  should  be  eligible.    It  cannot,  however,  be  taken  that 

£t  qnod  ipsi  vel  major  pars  eorum  scilicet  eligant  et  prsefigant."    The 

tone  ibidem  personaliter  ezistentes  charter  then   goes   on  to  prescribe 

unam  aliam  personam  sufficientem  the  time  and  mode  of  swearing  in 

et  habilem  in  alterum  viceoomitem  the  sheriffs. 
ciTitatiB  prsedictse  eodem  die  libere 
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Rex  the  class  of  persons  admissible  to  this  office  was  altered  without 
Grout.  express  provision.  The  clause  referred  to  merely  changes  the 
day  of  election.  The  contemporanea  expositio  runs  accordingly, 
for  until  this  case  occurred,  the  persons  elected  have  always 
been  citizens.  The  provision  of  3  Geo.  II.  c.  8,  that  none  but 
inhabitants  shall  be  elected,  does  not  mean  that  every  inhabitant 
may.  There  is  a  distinction  in  all  corporations  between  a 
corporate  and  a  ministerial  officer ;  the  first  cannot  be  a  stranger, 
the  latter  may :  and  here,  by  the  constitution  of  the  city,  the 
sheriffs  are  a  component  part  of  the  body  corporate. 

AldersoUy  for  the  defendant : 

Though  the  words  "  de  seipsis"  occur  in  the  earlier  charters, 
it  does  not  follow  that  the  limitation  should  now  be  insisted  upon, 
even  supposing  it  unrepealed  by  the  charter  of  15  Car.  II.  A 
strict  enforcement  of  the  words  in  the  present  case  might  have  a 
more  extensive  effect  than  is  contemplated,  on  other  questions. 
Many  charters  use  the  same  language  with  reference  to  the 
'  election  of  members  of  Parliament ;  yet  the  limitation  is  not 
attended  to  in  practice.  In  the  case  of  Dublin  University ^^ 
(where  the  charters  both  of  that  and  of  the  English  universities 
were  much  discussed)  the  expression  '^  de  seipsis  eligendi  "  was 
insisted  upon  for  the  petitioner;  and  the  more  strongly,  as  it 
appeared  that  the  persons  returned  to  Parliament  for  Oxford  and 
Cambridge  had  almost  invariably  been  members  of  those  bodies ; 
the  only  exception  at  Cambridge  being  that  of  General  Monk, 
[  •108  ]  who  was  elected  at  the  *time  of  the  Restoration.  J  The  committee, 
however,  decided  in  favour  of  the  sitting  member.  §  In  looking 
at  ancient  statutes  and  charters,  the  object,  not  the  letter  of  the 
regulation  is  to  be  attended  to.  This  is  illustrated  by  the 
language  of  Sir  Edward  Coke,  in  the  Leicestershire  case  (cited  in 
that  of  Dublin  University),  where  a  discussion  took  place  on  the 
statutes    requiring    that    knights    and    burgesses  returned    to 

t  1  Peck.  El.  C.  19.  supposed  exceptions  at  Oxford  were 

X  He  did  not  sic  for  Cambridge ;  only  three, 

being  returned  at  the  same  time  for  §  Two  points  were  made  on  his 

Devonshire,  he  preferred  represent-  behalf;  the  ground  of  decision  does 

ing  his  native  county :  4  Pari.  Hist,  not  appear. 
13,  noU;  Peck.  E.  C.  26,  n.  {d).    The 
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Parliament  should  be  resiants.      He  is  there  reported  to  have         Rex 
said,  "  This  is  a  case  of  the  greatest  consequence  that  can  be.       gbout. 

1.  Question,  Whether  any  of  these  statutes  make  a  non-resiant 
in  a  county,  city,  or  borough,  incapable,  and  so  his  election  void  ? 
The  law  distinguishes  matters,  in  statutes,  directory  and  con- 
elusory;  direction  but  matter  of  order,  which  maketh  nothing 
void :  matter  of  substance  only  doth  it.  Scarce  any  well  chosen, 
if  matter  of  order  shall  overthrow  it.  Hands  and  seals  of  all 
electors  should  be  put  to  their  indentures,  which  never  done. 

2.  The  election  to  be  free,  without  means ;  yet  where  any  knight 
chosen  without  some  means?  The  meaning  of  the  Act  of 
Parliament,  that  such  should  be  chosen  as  know  the  state  of  the 
country  and  the  grievances  thereof."!  The  Act  9  Geo.  I.  c.  9, 
8.  3,  4,  regulating  the  terms  upon  which  persons  shall  be  excused 
from  serving  the  oflBce  of  sheriff  of  Norwich,  in  proportion  to 
their  fortunes,  makes  no  reference  to  local  qualification.  These 
charter  elections  are  the  only  remnant  of  the  popular  choice  of 

sheriffs  *since  9  Edw.  II.  stat.  2, 1  and  the  question  is,  whether  the  [  *109  ] 
Court  will  interpret  the  present  charters  according  to  the  rules 
prevailing  in  other  instances  where  popular  election  subsists,  or 
adopt  a  narrower  construction  ?  The  accord  is  merely  a  bye-law, 
and  objectionable  as  limiting  the  number  of  persons  eligible  to 
the  office. 

Patteson,  in  reply : 

The  principal  argument  on  the  other  side  appUes  to  the  election 
of  members  of  Parliament,  who  are  to  act  for  the  whole  country, 
and  whose  case  therefore  is  very  different  from  that  of  officers 
chosen  in  corporations  for  the  purposes  of  the  particular  body.§ 

(Baylet,  J. :  Some  places  which  return  members  might  not 
have  men  *'  de  seipsis  "  qualified  to  serve  in  Parliament.) 

The  statute  9  Geo.  I.  c.  9,  s.  8,  4,  which  is  merely  for  the 

regulation  of  fines,  does  not  apply  to  the  question  whether  or  not 

the  sheriff  should  be  a  freeman. 

Cur.  adv.  vvlt. 

t  1  Comm.  Joum.  516.  §  See   this    distinction    taken,    4 

X  Bepealed,  oO  &  51  Vict.  c.  55,  s.  39.      Inst.  48. 


282  1830.     K.  B.     1  B.  &  AD.  109—110.  [r.r. 

Rex        Batley,  J.  now  delivered  the  judgment  of  the  Court  : 
<iRonT.  This  was  a  qtw  warranto  information  against  the  defendant)  as 

one  of  the  sheriffs  of  the  county  of  the  city  of  Norwich,  and  the 
only  question  was,  whether  a  person  could  be  elected  to  that  office 
who  was  not  a  freeman  of  that  city  ?  and  we  are  of  opinion  he 
could  not.    Up  to  the  time  of  the  5  Hen.  lY.  (1404)  the  city  was 
governed  by  four  bailiffs.     By  a  charter  of  the  28th  of  January, 
5  Hen.  IV.,  the  city  of  Norwich  was  made  a  county  of  itself,  and 
provision  was  made  for   electing  annually  a  mayor  and  two 
sheriffs.     This  provision  was,  that  the  citizens  and  commonalty, 
[  *110  J       every  year,  should  elect  from  themselves  (de  seipis  eligent)  *three 
fit  persons,  one  as  mayor,  and  two  as  sheriffs.      The  power, 
therefore,  originally  given,  was  limited ;  to  choose,  not  out  of  the 
inhabitants  at  large,  but  out  of  their  own  body,  '^de  seipsis.'* 
In  2  Hen.  V.  (1414)  an  accord  (which  is  in  the  nature  of  a  bye- 
law,  and  which  would  be  void  if  it  were  in  opposition  to  the 
charter,)  was  made,  and  that  accord  directs  the  mayor,  sheriffs, 
and  the  twenty-four  (i.e.  the  aldermen),  and  all  other  citizens,  to 
meet,  and  then  the  mayor,  sheriffs,  and  twenty-four,  are  to  choose 
one,  and  then  the  commonalty  are  to  choose  a  concitizen,  dwelling 
within  the  city,  for  another.     This  accord,  therefore  provides,  in 
express  terms,  that  at  least  one,  i.e.  the  commonalty  sheriff  shall, 
at  the  time  he  is  chosen,  be  a  concitizen  dwelling  within  the  city. 
By  a  charter  1  Edw.  IV.  (1461)  the  King  wills  and  grants  that 
the  citizens  and  commonalty  may  elect  every  year  successively, 
for  ever  two  sheriffs  from  themselves  in  the  same  city,  in  form 
thereunder  written.     That  form  is,  that  the  mayor,  sheriffs,  and 
aldermen,  and  the  other  citizens  of  the  city,  commorant  therein, 
and  willing  to  be  present,  are  to  meet ;  and  the  mayor,  sheriffs, 
and  aldermen,  are  to  choose  '' quandam  personam  habilem  et 
sufficientem,''  to  be  one,  and  the  other  "concives"  are  to  choose 
''  aliam  personam  sufficientem  et  habilem  "  for  another.     These 
charters  did  not  provide  for  filling  up  vacancies  in  case  of  death 
or  amotion,  and,  therefore,  by  charter  17  Hen.  VIII.  (1526), 
which  recites  that  part  of  the  charter  of  Edward  IV.  which  makes 
the  sheriffs  eligible  '*  de  seipsis ''  it  was  provided,  that  if  the 
mayor's  sheriff  should  die,   or  be  removed,   the  mayor  and 
aldermen  should  choose  another,  ''de  discretioribus,  idoneis,  et 
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magis  safficientibus  civibus  civitatis  prsedictse,"  and  that  if  the         Rex 
other  sheriff  chosen   "per  alios  concives  civitatis  pr8Bdict«,"       aBouT. 
should  die  *or  be  removed,  ''  dicti  conciven  civitatis  prsBdictsBy '       {  *iil  ] 
were  to  elect  into  his  place  "  aliam  personam  sufficientem  habilem 
et  idoneam."     By  another  charter,  15  Car.  II.  (1664),  the  mayor, 
sheriffs,  and  aldermen  were  to  choose  "  unam  personam  habilem 
et  idoneam  "  to  be  one  sheriff,  between  the  24th  of  June  and  the 
let  of  September,  and  it  was  further  directed  that  the  mayor 
should  cause  all  the  citizens  commorant  in  the  city  to  appear  the 
last  Tuesday  in  August,  and  that  they  should  then  choose  "  aliam 
personam  sufficientem  et  habilem,"  to  be  the  other  sheriff. 

The  first  charter,  therefore,  provided  in  terms,  that  the  sheriff 
should  be  chosen  "  de  seipsis."  The  charter  of  Edward  IV.,  in 
that  part  of  it  in  which  the  King  wills  and  grants  that  there 
shall  be  two  sheriffs,  says  in  terms,  that  they  shall  be  elected 
"  de  seipsis ; "  and  though  in  the  form  prescribed  for  the  election 
the  indefinite  word  "persona"  is  used,  that  word,  as  explained 
by  the  earlier  part  of  the  charter,  must  mean  "persona  de 
seipsis."  The  charter  of  Henry  VIII.  uses  the  word  "personam  " 
as  to  the  commonalty  sheriff,  but  it  speaks  of  him  as  chosen  per 
alios  "  concives."  The  charter  of  Charles  II.  uses  the  word 
"personam  "  with  reference  to  both  sheriffs,  and  upon  the  con- 
struction of  the  word  in  that  charter  the  case  depends. 

The  construction  to  be  put  upon  an  ambiguous  word  in  a 
charter  may  be  materially  influenced  by  the  sense  in  which  that 
word  is  used  in  earlier  charters,  and  where  the  usage  upon  it  has 
been  uniform,  by  such  usage.  The  same  word,  "  persona,"  was 
used  in  the  charters  of  Edward  IV.  and  Henry  VIII. ;  and  from 
the  provision  "de  seipsis"  in  the  former,  and  the  expression  of 
"  concives  "  in  the  latter,  it  is  clear  it  was  used,  not  in  its  general, 
large,  and  extended  sense,  but  in  the  limited  sense  of  "  civis." 

The  usage,  since  the  time  of  Charles  II.,  has  been  uniform  to        [  112  ] 
elect  the  sheriff  from  among  the  freemen  only. 

The  usage,  therefore,  from  the  time  of  Henry  V.,  notwithstand- 
ing the  variation  in  language  of  the  charters,  appears  to  have 
been  uniform,  to  confine  the  election  to  such  persons  as  were 
previously  freemen. 

The  provision  in  the  8  Geo.  II.  c.  8,  that  no  person  should  be 
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Rbx  subject  to  be  elected  into  the  ofiQce  of  sheriff  of  the  city  of 
GftouT.  Norwich  who  was  not  an  mhabitant  thereof  at  the  time  of  sach 
election,  does  not  appear  to  us  to  throw  any  light  upon  the  point. 
It  exempts  non-residents  from  the  burden,  though  they  might 
otherwise  be  eligible,  and  therefore  probably  had  in  view  the 
'  case  of  non-resident  freemen.  It  provides  that  non-inbabitants 
should  not  be  subject  to  be  elected  ;  and  it  is  difficult  to  suppose 
any  case  in  which  there  could  be  a  colour  for  electing  a  non- 
inhabitant,  except  in  the  case  of  a  non-resident  freeman. 

The  argument  chiefly  pressed  upon  the  Court  in  support  of  the 
defendant's  election  was  a  supposed  analogy  between  the  case  of 
a  member  of  Parliament  and  a  sherifiF ;  and  the  Parliamentary 
decision  in  the  case  of  The  Universitij  of  Dublin  A  It  will  be 
seen,  however,  upon  adverting  to  the  argument  in  that  case, 
that  it  was  put  upon  grounds  purely  Parliamentary,  and  wholly 
inapplicable  to  the  case  of  a  sheriff;  that  is  to  say,  that  the  King 
had  no  power  to  impose  such  a  restriction  as  to  members  of 
Parliament ;  that  it  was  contrary  to  the  spirit  of  our  constitution, 
and  that  by  the  law  and  custom  of  Parliament,  and  from  other 
f  •lis  J  causes  peculiar  to  the  subject,  such  a  restriction,  if  *it  ever  had 
existed,  bad  become  obsolete.  Upon  the  principles,  therefore, 
that  in  this  city  the  charter  which  created  sheriffs  confined  the 
right  of  electing  them,  by  directing  the  choice  to  be  made  from 
among  the  freemen,  '*  de  seipsis,"  and  that  the  use  of  the  word 
''persona"  in  the  charter  of  Charles  II.,  as  explained  by  the 
charters  of  Edward  IV.  and  Henry  VIIL,  and  the  constant  and 
invariable  usage,  does  not  justify  an  inference,  that  there  was  any 
intention  to  vary  the  right  of  election,  or  to  make  those  eligible 
who  previously  were  not  so,  we  are  of  opinion,  that  it  is  essential 
to  the  election  of  a  sheriff  for  the  city  of  Norwich  that  he  should 
be  free  of  the  city  at  the  time  he  is  elected,  and,  consequently, 
that  there  must  be  judgment  for  the  Crown. 

•  Judgment  for  the  Crown. 

+  1  Peck.  El.  C.  19. 
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REX   V.   The  INHABITANTS   of  BARNES.f  ^«^- 

June  10. 
(1  Barn.  &  Adol.  113—117  ;  S.  C.  8  L.  J.  M.  C.  115.)  

A  bridge  was  erected  over  a  navigable  river,  pursuant  to  the  provisions  ^  ^ 
of  an  Act  of  Parliament.  The  proprietors  purchased  on  each  side  of  the 
river,  in  parishes  A.  and  B.,  land  on  which  they  erected  a  pier  and  an 
abutment.  They  were  authorized  to  erect  toll-gates,  and  to  take  certain  - 
tolls,  before  any  foot  passengers,  &c.  should  be  permitted  to  pass  or 
return  over  or  through  the  bridge.  The  proprietors  took  tolls  at  one 
side  of  the  bridge  only  in  parish  A. :  Held,  that  they  were  rateable  to 
the  relief  of  the  poor  for  the  land  occupied  by  them  in  parish  B. 

Upon  appeal  by  the  Hammersmith  Bridge  Company  against  a 
rate  or  assessment  for  the  relief  of  the  poor  of  the  parish  of 
Barnes,  in  the  county  of  Surrey,  made  the  14th  day  of  April, 
1829,  and  which  said  rate  was  allowed  by  two  of  his  Majesty's 
justices  of  the  peace,  the  Court  of  Quarter  Sessions  allowed  the 
appeal,  subject  to  the  opinion  of  this  Court  on  the  following 
case: 

The  appellants,  as  the  proprietors  of  Hammersmith  Bridge, 
were  rated  or  assessed  in  the  aggregate  sum  of  252.,  upon  an 
annual  value  of  400Z.,  in  respect  of  land,  *on  which  they  have  [*ii4  ] 
erected  a  bridge,  and  made  a  road  thereto,  and  in  respect  of  the 
tolls  which  are  payable  therein.  By  an  Act  of  the  5  Geo.  IV. 
c.  cxii.,  intituled,  "  An  Act  for  building  a  bridge  over  the  river 
Thames,  from  the  hamlet  of  Hammersmith  in  the  county  of 
Middlesex,  to  the  parish  of  Barnes  in  the  county  of  Surrey,  and 
for  making  convenient  roads  and  avenues  to  communicate  with 
such  bridge,"  and  which  was  to  be  taken  as  part  of  the  case, 
certain  persons  being  proprietors,  and  therein  nominated  the 
Hammersmith  Bridge  Company,  their  successocs,  administrators, 
and  assigns,  were  authorised  to  purchase  lands  and  other 
hereditaments,  to  them,  their  successors  and  assigns,  for  making, 
erecting,  and  completing,  the  said  bridge,  roads,  and  ways,  and 
for  other  purposes  therein  mentioned ;  and  for  that  purpose  they 
were  empowered  to  raise  money,  and  to  receive  the  profits  arising 
from  the  tolls,  rates,  and  emoluments,  to  be  received  by  the 
said  Company  in  respect  of  the  said  bridge,  which  was  by  the 
said  Act  declared  to  be  a  public  bridge.     Certain  other  powers 

t  See  the  subsequent  case  as  to  Hammersmith  Bridge  Co,  (1849)  16 
the  imteability  of  the  bridge ;  B.  v.      Q.  B.  369,  18  L;  J.  M.  C.  85. 
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Rex         were  given  to  the  Company  by  an  Act  made  and  passed  in  the 


•  r. 


Thb  Ikhabi-  9  Gr©o«  rV.  for  altering  and  amending  the  said  Act  of  the  5  Geo.  IV. 
^baks^  c.  cxii.,  and  which  Act  of  the  9  Geo.  IV.  was  to  *be  taken  as  part 
of  the  case.  The  Hammersmith  Bridge  Company  purchased 
land  in  the  parish  of  Barnes,  on  which  they  erected  and  built  the 
fixture  pier  or  abutment  of  the  bridge  which  was  on  the  Surrey 
side,  and  the  person  who  sold  the  land  to  the  said  Company,  on 
which  the  said  fixture  pier  or  abutment  rested,  had  always  been 
assessed  by,  and  paid  poor  rates  to,  the  parish  of  Barnes  in 
respect  to  the  said  land.  Part  of  the  road  of  approach  to  the 
said  bridge  on  the  Barnes  side  was  purchased  by  the  Company  of 
[  *ii5  ]  a  person  who  had  ^always  been  assessed  and  paid  poor  rates  to 
the  parish  of  Barnes  in  respect  thereof.  One  half  of  the  said 
bridge  is  in  the  parish  of  Barnes,  and  the  other  half  in  the 
hamlet  of  Hammersmith:  the  tolls  for  passing  over  the  bridge 
are  paid  and  received  on  the  Hammersmith  side ;  no  tolls  are 
paid  or  received  on  the  Barnes  side,  and  no  toll  is  demanded 
unless  the  carriage  or  passenger,  &c.  pass  through  the  gate  on  the 
Hammersmith  side ;  nor  is  there  any  toll- house  or  other  building 
used  or  occupied  by  the  Company  or  their  servants  on  the  Barnes 
side.  The  appellants,  the  now  proprietors  of  the  bridge,  con- 
tended that  they  were  rated  for  land,  and  in  respect  of  tolls,  for 
which  they  ought  not  to  be  rated  or  assessed. 

Theaiger,  in  support  of  the  order  of  Sessions : 

The  appellants  are  not  liable  to  be  rated  in  the  parish  of 
Barnes,  because  although  it  may  be  true  that  they  are  occupiers 
of  land  there,  yet  it  yields  them  no  return,  and  consequently 
there  is  no  beneficial  occupation  in  that  parish.  All  their  tolls 
are  taken  in  Hammersmith ;  and  until  persons  crossing  the 
bridge  arrive  at  the  gate  on  that  side,  nothing  can  be  demanded 
of  them.  In  this  respect  these  tolls  differ  from  such  as  arise 
upon  canals,  which  are  usually  calculated  according  to  the 
distance  of  the  conveyance,  and  becoming  due  in  every  parish 
through  which  the  canal  runs,  are  rateable  in  each  as  profits 
annexed  to  the  occupation  of  land.  Here  the  tolls  are  not 
apportioned  in  respect  of  the  quantity  of  land  over  which  the 
bridge  passes,   but  become  due  by  merely  passing  the  gate. 
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whether  the  passenger  proceeds  across  the  bridge  or  instantly 
returns. 

(Batley,  J. :  Does  the  land  on  the  Surrey  side  *contribute  any 
profit?  If  it  does,  the  Company  are  liable  to  be  rated  for  the 
beneficial  occupation  in  the  place  where  the  land  lies.  What  are 
the  tolls  payable  for  ?) 

For  passing  through  the  gate,  and  not  for  crossing  the  bridge.  + 
There  being  no  gate  in  Barnes,  persons,  if  they  are  disposed,  may 
walk  from  the  Surrey  side  of  the  bridge  to  the  Hammersmith 
gate,  and  return  the  same  way,  without  being  liable  to  toll. 

(Pabke,  J. :  It  is  immaterial  where  the  profit  is  received.  A 
farmer  is  rateable  in  the  place  where  he  grows  his  corn,  and  not 
where  he  sells  it.) 

This  very  case,  of  a  bridge  being  liable  to  be  rated  only  in  the 
parish  where  the  tolls  are  taken,  was  stated  by  Bulleb,  J.  in 
Rex  V.  Aire  and  Colder  Nm:igation.l  He  there  says,  "  The  case 
of  Putney  bridge  is  an  illustration  of  the  present:  there  the 
bridge  is  rated  in  Putney  and  Fulham  parish  at  700Z.  a  year  in 
each,  there  being  gates  at  each  end ;  formerly  there  was  no  gate 
at  Putney  end,  and  then  the  bridge  was  not  assessed  in  Putney 
at  all." 


Bex 

V. 

The  Inhabi* 

TANT8  OP 

Barnes. 

[•116] 


(Baylet,  J. :  Suppose  the  part  of  the  bridge  in  Barnes  were 
away,  how  could  any  tolls  be  obtained  ?) 

The  whole  of  the  bridge  on  the  Barnes  side  may  be  considered 
as  a  road  to  the  Hammersmith  gate ;  and  in  Rex  v.  Lower  Mitton,^ 
Bayley,  J.  says,  '*  It  might  as  well  be  contended  that  the  profits 


t  Bt  8. 121  of  the  Act  of  Parliament 
5  Geo.  rV.  c.  cxii.,  the  Company  are 
authorised  to  erect  a  turnpike  gate 
or  gates  at  or  upon  the  said  bridge, 
or  upon  some  or  one  of  the  roads 
leading  thereto,  belonging  to  the 
Company,  at  any  part  or  parts 
thereof ;  and  to  take  certain  specified 


tolls  at  such  gate  or  gates,  before  any 
foot  passenger,  or  any  horse,  mule, 
ass,  or  other  beast,  or  any  coach, 
waggon,  cart,  or  other  carriage,  shaU 
be  permitted  to  pass  or  return  over 
the  said  bridge  or  through  the  same. 

t  1  R.  E.  579  (2  T.  R.  660). 

§  33  R.  R.  337  (9  B.  &  C.  810). 
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Bex        of  a  bridge,  which  would  not  arise  unless  there  were  roads  to  it, 
The  Inhabi-  oj^  of  land  rendered  more  valuable  by  *road8  in  an  adjoining 
''bI'^e^     parish,  should  be  rated  in  part  only  in  the  parish  in  which  the 
[  •117  ]      bridge  or  land  is  situate." 

Alderson,  contrcty  was  stopped  by  the  Court. 

Bayley,  J. :+ 

This  is  a  very  clear  case.  The  proprietor  of  land  is  liable  to 
be  rated  to  the  relief  of  the  poor  in  the  parish  where  the  land 
lies.  The  Hammersmith  Bridge  Company  have,  in  the  parish 
of  Barnes,  land  used  by  them  for  the  purpose  of  facilitating  the 
passage  over  the  Thames,  and  they  are  entitled  to  receive  from 
all  persons  passing  their  bridge  certain  tolls.  Then  what  is  the 
character  of  their  occupation  of  that  land?  It  is  a  valuable 
occupation  in  respect  of  the  money  which  the  land  produces  to 
the  Company,  by  being  appropriated  to  the  purpose  of  facilitating 
the  passage  over  the  Thames,  for  which  passage  they  receive 
tolls.  The  quantum  is  a  question  for  the  Sessions.  All  that  we 
decide  is,  that  the  land  is  rateable  property  in  the  place  where 
it  is  situate.  There  the  profit  is  earned,  though  the  money 
may  be  actually  received  elsewhere. 

LiTTLEDALE,  J.  : 

The  tolls  are  payable  for  passing  over  the  bridge,  not  for 
passing  through  the  toll-gates.  The  gates  are  put  up  merely  to 
prevent  persons  passing  over  the  bridge  without  paying  the  toll. 

Parke,  J.  concurred. 

Order  of  Sesaiona  quashed. 

t  Lord  Tenterden  was  not  in  Court  when  this  case  was  argued  and 
determined. 
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EVANS  V.  FOKSTER  and  ANOTHEE.t  isso. 

_                                                                                                                                            June  30. 
(I  Bam.  &  Adol.  118—122 ;  S.  C.  8  L.  J.  K  B.  348 ;  Lloyd  &  Welsby.  285.)  

The  master  of  a  ship,  who  by  the  bill  of  lading  has  undertaken  to         L  118  J 
deliver  goods  to  the  consignee  on  payment  of  freight,  cannot  maintain 
an  action  against  the  consignee  on  an  implied  contract  to  pay  demurrage. 

Dbclabation   stated,   that  the    defendants  on    the   80th    of 
October,  1828,  at  Limerick,  caused,  and  the  plaintiff,  at  their 
request,  permitted  to  be  shipped  on  board  of  a  ship  called  the 
Betsey,  then  lying  in  the  port  of  Limerick,  and  whereof  the 
plaintiff  was  master,  divers  goods  and  chattels  therein  particu- 
larly specified,  then  represented  to  be  in  good  order,  and  well 
conditioned,  to  be  delivered  in  the  like  good  order  and  condition 
at  the  port  of  London  (all  and  every  the  dangers  of  the  seas  and 
navigation  excepted),  unto  the  defendants  or  their  assigns,  he 
or  they  paying  certain  freight  for  the  said  goods  then  and  there 
agreed   upon,  with  primage;    and  the  plaintiff  undertook  and 
agreed  with  the  defendants  for  the  delivery  of  the  said  goods 
and  chattels   as   aforesaid,   and   in   consideration   thereof,   the 
defendants  undertook  and  promised  the  plaintiff  to  accept  and 
receive  the  said  goods  and  chattels  at  the  port  of  London  from 
the  plaintiff  in  a  reasonable  time  after  they  should  have  notice 
of  his  being  ready  to  deliver  the  same  as  aforesaid.     Averment, 
that  the  vessel  arrived  with  the  goods   in  London,  and  that 
the  plaintiff  was  ready  to  deliver  them  as  agreed  on,  of  which  the 
defendants  had  notice,  and  although  a  reasonable  time  for  the 
defendants  to  accept  and  receive  the  goods  at  the  port  of  London 
after  they  had  such  notice  elapsed,  yet  the  defendants  did  not 
within  such  reasonable  time  accept  and  receive  the  said  goods 
and  chattels,  but  wholly  neglected  and  refused  so  to  do  for  a 
great  and  unreasonable  time,  *to  wit,  twenty  days  after  they      [  'H^  1 
had  such  notice  as  aforesaid.     And  thereby  the  said  ship  was 
during  that  time  detained  at  the  port  of  London  and  elsewhere, 
and  the  plaintiff  was  put  to  great  costs  and  charges,  amounting 
to  2(M.,  in  maintaining  the  crew  of  the  ship  during  the  said 

t  Compare    the   following    cases,  (1878)  3  Q.  B.  D.  223,  47  L.  J.  a  B. 

where  there  is  an  express  stLpula-  365;    Porteus    v.    Watney   (1878)    3 

tion  as  to  demurrage :  Leer  y.  Yatea  Q.  B.  D.  227,  534,  47  L.  J.  Q.  B. 

(1811)  12  B.  E.  671 ;  Straker  v.  Kidd  643.— E.  0. 
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Evans  time,  and  was  deprived  of  the  ase  of  the  ship  and  the  profits 
^oi&BTEK.  thereof  during  such  time.  Plea,  general  issue.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.  at  the  London  sittings  after 
Trinity  Term,  1829,  it  appeared  that  the  plaintiff  was  the 
master  of  the  ship  Betsey^  trading  from  Ireland  to  London,  and 
the  defendants  were  the  consignees  of  goods  conveyed  in  that 
vessel  from  Limerick  to  London,  and  the  action  was  brought  to 
recover  a  compensation  for  the  improper  detention  of  the  vessel 
from  the  18th  of  November  to  the  28th.  In  support  of  the 
plaintiff's  case  the  bill  of  lading  was  produced.  It  was  in  the 
ordinary  form,  and  did  not  contain  any  stipulation  that  the  ship 
was  to  be  unloaded  within  any  given  time.  It  was  objected  on 
the  part  of  the  defendants,  that  this  action  could  not  be  main- 
tained by  the  master  for  demurrage,  and  Brouncker  v.  Scott\  was 
cited ;  and  upon  the  authority  of  that  case  Lord  Tenterden 
nonsuited  the  plaintiff,  but  reserved  liberty  to  him  to  move  to 
enter  a  verdict  for  demurrage  to  an  amount  agreed  upon  between 
the  parties,  if  the  Court  should  be  of  opinion  that  the  action  was 
maintainable.    A  rule  nisi  having  been  obtained  for  that  purpose, 

Coviyn  and  Chitty  upon  a  former  day  in  this  Term  shewed 
cause : 

There  was  no  express  contract  by  the  defendants  to  make 
compensation  to  the  plaintiff  for  any  improper  detention  of  the 
[  •120  ]  vessel.  The  law  will  *not  imply  any  such  contract.  It  implies 
a  promise  on  the  part  of  a  consignee  to  pay  freight,  but  then 
by  the  terms  of  the  bill  of  lading  the  captain  is  bound  to  deliver 
the  goods  only  on  the  payment  of  freight ;  and  when  the  con- 
signee has  obtained  possession  of  the  goods  without  such  pay- 
ment, it  may  reasonably  be  inferred  that  he  contracted  to  pay 
that  freight  afterwards,  which  the  captain  might  have  exacted 
before  he  delivered  the  goods.  And  so  if  the  bill  of  lading  had 
contained  a  stipulation  that  the  ship  was  to  be  unloaded  within 
a  certain  number  of  days  or  otherwise  a  certain  sum  to  be  paid, 
the  law  would  imply  a  contract  in  the  person  receiving  the 
goods,  under  such  a  bill  of  lading,  to  pay  the  money  to  the 
captain :  Jesson  v.  SoUy ;  I  but  where  the  bill  of  lading,  as  in 

t  4  Taunt.  1.      .  J  13  B.  B.  557  (4  Taunt.  52). 
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ibis  case,  contains  no  such  stipulation,  the  law  will  not  imply  a       Bvanb 
contract  on  the  part  of  the  consignee  to  pay  demurrage  to  the      fobster. 
master.     This  view  of  the  law  seems  to  be  taken  in  Abbott  on 
Shipping,  169,  n.(z). 

Gumey  and  Piatt ^  contra: 

The  master  has  received  the  goods  and  brought  them  to  this 
country.  It  is  reasonable  that  those  who  receive  the  goods 
should  make  compensation,  not  merely  for  the  use  of  the  vessel 
daring  the  voyage,  but  for  the  use  they  have  of  her  after  the 
voyage  is  concluded.  It  is  clear  that  the  master  may  maintain 
an  action  for  freight,  and  if  so,  why  not  for  demurrage  ?  For 
freight  is  the  compensation  payable  for  the  use  of  the  ship  from 
the  time  of  the  shipment  of  the  goods  until  they  are  ready  to  be 
delivered  at  the  port  of  delivery,  and  demurrage  is  a  compensa- 
tion payable  for  the  improper  detention  of  the  *vessel  by  the  [  *i2i  ] 
shippers  or  their  agents,  after  the  goods  might  have  been 
delivered.  The  convenience  of  commerce  requires  that  such  an 
action  should  be  maintainable,  for  otherwise  it  may  be  necessary 
to  bring  two  actions  instead  of  one ;  the  master  may  sue  for 
freight,  and  the  owner  afterwards  for  demurrage.  In  the  case 
of  a  foreign  ship,  where  the  owner  is  resident  abroad,  it  will  be 
impracticable  to  proceed  in  his  name  with  effect. 

Cur.  adv.  vult. 

LoBD  Tentebden,  Ch.  J.  now  delivered  the  judgment  of  the 
Court: 

The  question  in  this  cause,  which  came  before  the  Court  upon 
a  rule  for  setting  aside  a  nonsuit  was,  whether  the  master  of  a 
ship  could  maintain  an  action  for  not  unloading  the  ship  in  a 
reasonable  time  on  an  implied  promise  to  do  so,  there  being  no 
engagement  to  do  so  in  the  bill  of  lading,  which  was  the  only 
evidence  of  actual  contract  ?  The  nonsuit  was  on  the  authority 
of  the  case  of  Brouncker  v.  Scott.\  It  was  contended  that  this 
was  at  least  a  very  inconvenient  decision,  because,  as  the  master 
may  sue  for  the  freight  on  the  bill  of  lading,  if  he  were  not 
allowed  also  to  sue  for  not  unloading  the  ship,  but  the  right  of 

t  4  Taunt  1. 
B.B. — ^VOL.  XXXV.  16 
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Evans       action  in  the  latter  case  should  be  confined  to  the  owner,  it 

FoBSTEB.     might  in  some  cases  be  necessary  to  bring  two  actions ;  and  in 

the  case  of  a  foreign  ship  and  an  owner  resident  abroad,  an 

action  at  his  suit  would  sometimes  be  impracticable,  or  not 

worth  proceeding  in. 

We  think,  however,  the  best  and  safest  course  is  to  abide  by 

[  *122  ]      that  decision.     The  inconvenience  resulting  *from  it  may  be 

obviated  by  the  insertion  of  a  few  words  in  the  margin  of  tine 

bill  of  lading,  as  is  often  done,  and  as  was  done  in  the  case  of 

Jesson  V.  SoUyy\  in  which  it  was  held  that  the  master  might 

maintain  the  action. 

Rule  discharged. 


1830.  Ex  PARTE  BLACKMOEE. 

JuTie  29. 
(1  Barn.  &  Adol.  122—124  ;  S.  C.  8  L.  J.  K.  B.  384.) 

^        J  The  Court  will  not  grant  a  mandamus  to  compel  a  rector  to  bmy 

the  corpse  of  a  parishioner  in  a  vault,  or  in  any  particular  part  of  a 
church-yard. 

B.  Blackmore,  a  parishioner  of  Stoke  Damerel,  had  in  the 
year  1805,  by  the  license  of  the  churchwarden  and  rector, 
caused  a  vault  to  be  built  at  a  considerable  expense  for  himself 
and  family  in  the  church-yard  of  the  parish,  and  the  corpses  of 
several  members  of  his  family  had  since  been  buried  there.  On 
the  22nd  of  November,  1829,  a  son  of  Mr.  Blackmore  having 
died,  he  applied  to  the  Eev.  Mr.  St.  Aubyn,  the  rector  of  Stoke 
Damerel,  to  allow  the  vault  to  be  opened.  The  rector  did  not 
object  to  the  vault  as  an  inconvenient  or  improper  place  for  the 
burial,  but  answered,  that  he  would  not  allow  it  to  be  opened 
until  a  fee  of  2Z.  12«.  &d.  was  paid ;  but  he  intimated,  that  he 
would  allow  the  corpse  to  be  buried  in  the  church-yard  without 
the  payment  of  any  such  fee.  A  suit  was  then  instituted  to 
compel  the  rector  to  allow  it  to  be  buried  in  the  vault  without 
the  payment  of  such  fee.  That  suit  was  not  determined,  and 
the  corpse  having  remained  unburied  for  many  months,  the 
Ecclesiastical  Court  had  recommended  to  the  parties  that  the 
fee  required  by  the  rector  should  be  paid  into  Court  to  abide 

t  13  R.  B.  p57  (4  Taunt.  52). 
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the  event  of  the  suit,  and  that  the  barial  in  the  vault  should      Ex  parte 
forthwith  take  place.    To  this  proposition  Mr.  Blackmore  had 
acceded,  *and  tendered  the  amount  of  the  fee,  but  the  rector       [  •128  ] 
declined  to  bury  the  body  in  the  vault  on  those  terms. 

Coleridge  now  moved  for  a  mandamus  to  compel  the  rector 
to  bury  the  corpse  in  the  vault : 

A  parishioner  has  a  common-law  right  to  be  buried  in  the 
church-yard  of  his  parish  without  paying  any  thing  for  breaking 
the  soilrt  Andreica  v.  Caxcthome  ;l  and  where  by  a  competent 
authority  he  or  the  head  of  his  family  has  made  a  vault  in  the 
church-yard,  he  has  a  right  to  bury  there.  If  there  be  an 
accustomed  fee,  and  that  be  denied,  still  the  burial  must  take 
place.f  And  if  there  be  any  dispute  as  to  what  is  the  accustomed 
fee,  that  is  triable  in  the  common-law  Courts :  Dean  and  Chapter  ' 
of  Exeter's  case.jl  Here  the  dispute  was  about  the  reasonable- 
ness of  the  fee.  A  mandamus  lies,  being  the  more  complete  and 
speedy  remedy.  Rex  v.  Coleridge  IT  shews,  that  the  Court  will 
grant  a  mandamus  if  the  clergyman  absolutely  refuses  to  bury 
the  body  of  a  dead  person  brought  for  interment  in  the  usual 

r 

way. 

Batley,  J. : 

We  cannot  grant  a  mandamus  to  the  rector  to  bury  a  corpse 
in  a  particular  part  of  the  church-yard.  He  has  a  right  to 
exercise  a  discretion  on  that  subject.  If  he  had  refused 
altogether  to  bury  the  corpse,  we  would  have  compelled  him. 

LiTTLEDALE,  J.  :t  + 

The    clergyman  is  bound    by  law  to  bury  the   corpses  of 
parishioners  in  the  church-yard;  but  he  is  not  bound  to  bury 
in  any  particular  part  of  the  *church-yard.    He  and  the  church-       [  '^s*  ] 
wardens  exercise  a  discretion  on  that  subject ;  and  if  a  rector  is 
asked  to  do  that  which  by  law  he  is  not  bound  to  do,  he  may 

t  1  Bum's  Ecc.  Law,  258.  tt  See   this   judgment  cited    by 

J  Willee,  536.  Bramwbll,  B.  in  Nevill  v.  Bridget 

5  1  Bum's  Ecc.  Law,  268.  (1874)  L.  E.  9  Ex.  214,  43  L.  J.  Ex. 

II  1  Salk.  334.  147,  149.— R.  C. 


«r 


I  21  R.  E.  498  (2  B,  &  Aid.  806). 
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Ez  parte  refuse,  except  upon  certain  conditions.  Here  Mr.  Blackmore 
had  no  legal  right  to  insist  on  burying  the  corpse  in  any 
particular  part  of  the  church-yard.  We  cannot,  therefore, 
compel  the  rector  to  bury  the  corpse  in  the  vault. 

Parke,  J.  concurred. 

.  Rule  refused. 


1830.  COTTON  V.  JAMES,  Gent.,  One,  &c.t 

June  so.  '  7  7  1 

(1  Bam.  &  Adol.  128—135;  S.  C.  8  L.  J.  K.  B.  345;  S.  C.  at  Nisi  Prius, 

[  128  ]  3  Car.  &  P.  505 ;  Moo.  &  Mai.  273.) 

lu  an  action  for  maliciously  suing  out  a  commission  against  the 
plaintiff,  under  which  he  was  adjudged  a  bankrupt,  and  his  goods 
seized,  but  which  was  afterwards  superseded,  the  plaintiff  proved  in 
addition  to  these  facts,  an  action  of  trespass  brought  by  him  against 
«  the  defendant  for  the  seizure :  plea,  alleging  the  bankruptcy,  issue 

joined  on  that  fact,  and  verdict  for  the  plaintiff.  He  further  proved, 
that  shortly  before  the  commission  was  taken  out.,  he  had  removed  some 
goods  under  circumstances  which  did  not  make  the  removal  an  act  of 
bankruptcy,  but  were  probably  relied  on  by  the  defendant  as  having* 
that  effect.  It  was  not  shewn  that  this  was  the  fact  upon  which  the 
commissioners  made  their  adjudication,  or  by  which  the  defendant 
supported  his  plea  in  the  former  action. 

Held,  that  this  was  sufficient  evidence  to  throw  on  the  defendant  the 
onus  of  proving  probable  cause. 

Case  for  maliciously  suing  out  a  commission  of  bankrupt 
against  the  plaintiff.  Plea,  not  guilty.  The  cause  was  tried 
before  Lord  Tenterden,  Ch.  J.,  at  the  sittings  for  Middlesex 
after  Trinity  Term,  1829.  It  appeared  that  the  defendant 
[  •129  ]  having  purchased  an  estate  *at  Worthing,  the  plaintiff,  an 
architect  and  surveyor,  contracted  with  him,  in  May,  1827,  to 
build  some  houses  upon  it ;  and  for  that  purpose  the  defendant 
agreed  to  furnish  him  with  certain  sums  of  money  at  stated 
times,  and  with  bricks  at  a  stipulated  price.  The  security  for 
payment  was  to  be,  in  the  first  instance,  the  buildings  them- 
selves ;  after  they  were  finished,  the  debt  was  to  be  paid  off,  or 
the  defendant  to  have  mortgages.  When  the  buildings  were 
partly  completed,  a  disagreement  arose  between  the  parties,  and 

t  Cited  and  followed  in   Tsitt  v.  Act,  1849).    See  now  the  Bankruptcy 

Beeaton  (1869)  L.  E.  4  Ex.  159,  38  Act,  1883,  s.  4  (1)  (5),  the  language 

L.  J.  Ex.  89  (a  case  under  s.  67  of  of  which  is  similar  to  the  old  Act. 

the    Bankrupt    Law    Consolidation  — B.  C. 
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in  October,  1828,  the  defendant  commenced  an  action  against  Cotton 
the  plaintiff  for  992.  arrears  of  interest  on  the  money  advanced.  jahes. 
It  appeared  doubtful  on  the  evidence,  whether  this  demand  could 
have  been  supported.  Little  progress  had  been  made  in  the 
baildmg  for  some  months;  after  the  commencement  of  the 
action  it  was  wholly  left  off,  and  some  sash-frames  and  other 
articles,  valued  altogether  at  8002.,  which  had  been  brought 
upon  the  premises  for  the  completion  of  the  work,  were  taken 
to  Shoreham  by  the  plaintiff's  son,  who  had  principally 
managed  the  building  for  his  father,  but  appeared  to  have 
acted  without  his  direction,  or  even  knowledge,  in  removing 
this  property.  His  object  in  so  doing  was,  as  he  stated,  to  place 
it  in  safety  when  the  work  stopped.  After  hearing  of  this 
transaction  the  defendant,  on  the  16th  of  October,  1828,  sued 
out  a  commission  against  the  plaintiff,  under  which  he  was 
adjudged  a  bankrupt,  and  a  messenger  seized  part  of  his  effects. 
For  this  seizure  the  plaintiff  brought  an  action  of  trespass 
against  the  defendant ;  the  defendant  justified  under  the  commis- 
sion ;  the  plaintiff  denied  the  bankruptcy,  and  issue  being  joined 
on  this  point,  the  jury,  under  the  direction  of  Lord  Tenterden, 
Ch.  .J.,  *found  a  verdict  for  the  plaintiff,  t  Immediately  after-  [  •iSO] 
wards,  on  the  defendant's  own  application,  the  commission  was 
superseded. 

When  the  plaintiff  had  proved  this  case,  F,  Pollock^  for  the 
defendant,  submitted  that  there  ought  to  be  a  nonsuit,  no 
evidence  being  adduced  to  shew  that  the  adjudication  of  the 
commissioners  had  proceeded  on  wrong  grounds.  He  contended 
that  their  finding,  unimpeached  by  direct  proof,  negatived  the 
want  of  probable  cause.  Lord  Tenterden,  Ch.  J.  thought 
otherwise,  but  reserved  the  point;  and,  in  summing  up  the 
case,  he  told  the  jury  that  the  evidence  did  not  shew  an  act  of 
bankruptcy  committed,  and  he  left  it  to  them  to  say  whether  or 
Dot  the  defendant  had  grounds  for  believing,  when  he  sued  out 
the  commission,  that  such  act  had  taken  place.  The  jury  were 
of  opinion  that  he  had  no  such  grounds,  and  found  for  the 
I^aintiff.  A  rule  nisi  was  obtained  for  setting  aside  the  verdict 
and  entering  a  nonsuit ;  on  a  former  day  in  this  Term, 

+  See  the  case,  Moo.  &  Mai.  273. 


246  1880.    K.  B.    1  B.  (fe  AD.  180—181.  [r.b. 

Cotton  The    Attomey-Geiieral,  Brougham,   and    F.  Kelly   shewed 

Jambs.  cause : 

It  will  be  urged,  on  the  other  side,  that  the  adjudication  in 
this  case  made  it  necessary  to  give  some  proof  of  the  absence 
of  probable  cause,  beyond  the  mere  fact  of  the  commission 
having  been  superseded.  But  as  it  is  against  legal  analogy, 
that  the  plaintiff  should  be  called  upon  to  establish  a  negative, 
it  has  been  held  that  in  such  a  case  very  slight  evidence  of  the 
want  of  probable  cause  is  sufficient  to  throw  the  onus  of  proof 
on  the  defendant:  Incledon  v.  Berry  A  In  the  present  case, 
[  •181  ]  every  proof  *that  could  be  expected  was  given  on  the  plaintiff's 
part.  He  shewed  the  proceedings  in  the  action  of  trespass,  in 
which  the  defendant  might  have  supported  the  commission  by 
evidence  if  it  had  been  in  his  power ;  he  put  in  the  supersedeas, 
which  the  defendant  might  have  accounted  for  by  proving,  if 
such  had  been  the  fact,  that  it  was  taken  out  under  a  mistake : 
and,  although  it  was  not  incumbent  on  the  plaintiff  to  shew 
how  the  commissioners  had  been  misled  in  making  their 
adjudication,  he  nevertheless  explained  the  only  fact  which  he 
could  suppose  to  have  been  relied  upon  by  them  as  an  act  of 
bankruptcy,  and  by, the  defendant  as  a  probable  cause  for  suing 
out  the  commission;  namely,  the  removal  of  the  goods.  The 
plaintiff,  then,  has  done  all  that  rested  with  him  to  call  on  the 
defendant  for  a  reply,  and  none  has  been  given.  The  bare 
adjudication  is  no  more  conclusive  than  the  finding  of  a  grand 
jury  would  be,  under  similar  circumstances,  in  an  action  for  a 
malicious  prosecution. 

F.  Pollock,  Denman,  and  Comyn,  contra  : 

There  was  no  case  to  go  to  the  jury  on  behalf  of  the  plaintiff. 
The  adjudication,  unless  impeached  by  evidence,  was  sufficient 
proof  of  probable  cause.  The  finding  of  a  grand  jury  is  but 
preliminary  to  a  trial;  the  adjudication  of  commissioners  of 
bankrupt  is  a  final  determination  on  fact  and  law,  and  there- 
fore of  much  greater  weight.  And  this  proceeding  is  so  far 
uninfluenced  by  the  petitioning  creditor,  that  he  cannot  be  the 

t  2  Selw.  N.  P.  1057,  n.  (2),  7th ed. ;   1  Camp.  203,  «. 
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witness  who  proves  the  act  of  bankruptcy.     On  the  question  of       Cotton 

probable  cause,  the  first  step  in  proof  was  clearly  to  be  made  by       jamss.. 

the  plaintiff:  Purcell  y.  Macnamaray^  WiUans  v.*  Taylor  ;X  but       [•132] 

the  evidence  offered  by  him  did  not  satisfy  the  rule  laid  down  in 

those  and  similar  cases.     The  supersedeas  was  only  an  admission 

that  no  act  of  bankruptcy  could  be  proved,  not  that  there  had 

been  no  probable  cause  for  suing  out  the  commission.    A  like 

observation  applies  to  the  verdict  in  the  action  of  trespass ;  the 

matter  in  issue  there  was,  whether  an  act  of  bankruptcy  had  in 

fact  been  conmiitted,  not  whether  there  had  been  probable  cause 

for  petitioning.     The  evidence  on  which  the  commissioners  acted 

might  have  been  brought  before  the  jury  if  the  plaintiff  had 

petitioned  the  Lord  Chancellor  to  have  the  depositions  entered 

of  record,  pursuant  to  the  statute ;  he  might  then,  if  he  could, 

have  negatived  the  particular  facts. 

(Batlby,  J. :  Any  person  interested  may  apply  to  have  the 
depositions  enrolled.) 

The  presumption  from  its  not  being  done  is  against  the  plaintiff. 
It  might  have  appeared  from  the  depositions  that  the  commis- 
sioners proceeded  on  a  reasonable  mistake  of  law  touching  the 
removal  of  the  goods,  and  this  would  have  shewn  a  probable 
cause  acted  upon  by  the  defendant.  Reynolds  y.  Kennedy ^^  where 
the  Court  held  that  the  facts  stated  on  the  record  amounted  to 
a  probable  cause,  is  a  case  similar  to  the  present.  There  was 
nothing  here,  independent  of  the  want  of  cause,  to  shew  malice 
in  the  defendant :  Snow  v.  AUen  ;\\  and  the  facts  being  clear,  the 
learned   Judge  should  have  decided  on  the  law,  and  directed 

a  nonsuit. 

Cur.  adv.  vidt. 

Lord  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  maliciously  suing  out  a  commission  of       [  133  ] 
bankrupt  against  the  plaintiff  without  probable  cause.    At  the 
trial  before  me,  the  defendant's  counsel  urged  that  there  was  no 

t  9  R.  R.  578  (9  East,  157,  361).         see  1  R.  R.  264,  276,  277. 
:  31  R.  R.  379  (6  Bing.  183).  ;|  1  Stark.  502. 

5  1  Wile.  232 ;  1  T.  R.  522,  545 ; 
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CoTTOK  evidence  of  the  want  of  probable  cause,  that  it  was  incumbent 
Jambs.  on  the  plaintiff  to  give  such  evidence,  and  that,  having  failed  in 
doing  so,  he  ought  to  be  nonsuited,  I  declined  to  nonsuit,  and 
a  verdict  was  found  for  the  plaintiff.  A  rule  was  afterwards 
granted  to  shew  cause  why  the  verdict  should  not  be  set  aside. 
Cause  was  shewn  during  the  present  Term,  and  the  same  points 
were  insisted  upon.  It  may  be  conceded  that,  according  to  the 
authorities  referred  to  in  the  argument,  the  question  of  probable 
cause,  arising  upon  the  facts  proved  or  admitted,  is  a  question 
for  the  Court,  and  that  in  general  the  plaintiff  must  give  some 
evidence  shewing  the  absence  of  probable  cause.  But  such 
evidence  is,  in  effect,  the  evidence  of  a  negative,  and  very  slight 
evidence  of  a  negative  is  sufficient  to  call  upon  the  other  party  to 
prove  the  affirmative,  especially  where  the  nature  of  the  affirma- 
tion is  such  as  to  admit  of  proof  by  witnesses,  and  cannot  depend 
upon  matters  lying  exclusively  within  the  party's  own  knowledge, 
as  in  some  cases  of  criminal  prosecution  it  may  do.  In  the 
present  case  the  adjudication  of  the  commissioners  cannot  have 
been  made  on  the  testimony  of  the  defendant  who  was  the 
petitioning  creditor. 

At  the  trial  it  appeared  that  the  commissioners  had  adjudged 
the  plaintiff  to  be  a  bankrupt ;  that  he  had  afterwards  brought 
an  action  of  trespass  against  the  defendant  for  taking  his  goods, 
in  which  the  defendant  pleaded  his  justification  under  the  com- 
mission, and  an  issue  was  joined  on  the  question,  whether  the 
[  *iu  ]  plaintiff  *had  become  bankrupt.  This  issue  was  found  for  the 
plaintiff,  and  a  verdict  passed  for  him.  Soon  after  the  verdict, 
the  defendant  applied  to  the  Great  Seal,  and  superseded  the 
commission  at  his  own  expense.  We  do  not  consider  this  super- 
sedeas to  be  an  acknowledgment  on  the  part  of  the  defendant, 
that  he  had  no  ground  for  suing  out  the  commission,  but  only  as 
an  acknowledgment  that  he  could  not  alter  or  overcome  the 
verdict  in  the  action  of  trespass,  and  had  learned  thereby  that 
the  commission  could  not  be  sustained,  and  the  supersedeas  at 
his  own  expense  was  a  saving  of  expense  to  the  plaintiff,  and 
therefore  an  act  rather  favourable  to  the  defendant  than  operating 
against  him.  Witnesses  were  called  by  the  plaintiff,  by  whose 
testimony  it  was  made  somewhat  doubtful  whether  the  defendant 
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bad  a  pecuniary  demand  against  him,  and  also  whether  he  was       Cotton 

a  trader  within  the  bankrupt  laws.    And  it  was  also  proved  that       james. 

8ome  building  materials  intended  for  houses  which  the  plaintiff 

was  erecting  for  the  defendant  had  been  removed  to  a  place  of 

security  at  some  distance,  belonging  to  a  third  person,  by  the 

plaintiff's  son,  in  his  absence,  and  without  his  knowledge.    There 

was  DO  direct  evidence  that  the  removal  was  the  act  of  bankruptcy 

on  which  the  commission  issued,  as  being  a  fraudulent  delivery 

within  the  meaning  of  the  late  statute  6  Geo.  lY.  c.  16,  nor  any 

direct  evidence  that  this  was  the  act  of  bankruptcy  relied  upon 

by  the  defendant  in  the  action  of  trespass :  the  proof  of  the  act 

of  bankruptcy  relied  upon  in   the  action   of    trespass   might 

certainly  have  been  easily  given ;   and  it  was  urged  that  the 

plaintiff  might  and  ought  to  have  proved  the  depositions  taken 

before  the  commissioners  on  which  they  adjudged  the  plaintiff 

to  be  a  bankrupt.     All  parties  *knew  the  evidence  given  at      [  '135  ] 

the  trial  of  the  action  of  trespass,  and  both  at  the  trial  and 

upon  the  argument  on  the  present  rule,  it  was  (at  times   at 

least)  considered  that  this  removal  of  the  goods  was  the  supposed 

act  of  bankruptcy ;  and  it  was  contended  that  if  the  commissioners, 

whose  duty  it  is  to  enquire  into  the  law  as  well  as  the  fact,  mistook 

the  law,  and  so  found  this  act  to  be  an  act  of  bankruptcy,  their 

determination  was  in  itself  evidence  of  probable  cause.     I  have 

already  observed  that  there  was  no  direct  proof  that  this  was  the 

act  of  bankruptcy  on  which  the  adjudication  was  founded ;  but 

in  the  absence  of  evidence  or  surmise  of  any  other,  we  think  this 

most  be  considered  as  the  act  relied  upon,  and  therefore  that  the 

proof  of  the  removal  of  the  goods,  and  the  circumstances  under 

which  it  took  place,  which  most  clearly  was  not  an  act  of  bank- 

mptcy,  was  Bn&cient  prima  facie  evidence  of  the  want  of  probable 

cause  for  suing  out  the  commission  to  call  upon  the  defendant 

to  give  some  proof  of  the  alternative,  viz.  the  existence  of  some 

probable  cause,  and  consequently  that  the  plaintiff  ought  not  to 

have  been  nonsuited  at  the  trial,  and  that  the  rule  must  be 

discharged. 

Ride  discharged. 
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[  136  ]  A  notice  to  quit,  signed  by  one  of  several  joint-tenants,  on  behalf 

of  the  others,  is  sufficient  to  determine  a  tenancy  from  year  to  year 
as  to  all. 

Ejectment  on  the  joint  demise  of  James  Aslin  and  John  Pinch. 
Plea,  general  issue.  At  the  trial  before  Lord  Tenterden,  Ch.  J., 
at  the  London  sittings,  after  Trinity  Term,  1828,  the  only  ques- 
[  *136  ]  ^io^  ^^^>  ^B  ^0  *^^^  sufficiency  of  the  notice  to  quit.  The  lessors 
of  the  plaintiff  were  executors  and  joint  devisees  under  the  will 
of  John  Bicketts  deceased.  The  defendant  had  held  the  premises 
in  question  under  a  lease  from  Bicketts :  that  lease  had  expired 
in  1822.  The  defendant  afterwards  continued  to  occupy  the 
premises  as  tenant  from  year  to  year,  and  had  from  time  to  time 
paid  rent  to  Aslin,  one  of  the  lessors  of  the  plaintiff.  On  the 
22nd  of  December,  1827,  a  notice  to  quit  at  Midsummer,  1828, 
signed  by  John  Finch,  one  of  the  lessors  of  the  plaintiff,  on 
behalf  of  the  trustees  of  the  late  John  Bicketts,  was  served  upon 
the  defendant.  It  was  contended  by  the  defendant,  on  the 
authority  of  Right  v.  Cuthellyl  that  the  notice,  having  been 
signed  by  one  of  two  joint-tenants,  was  insufficient.  Lord 
Tenterden  was  of  opinion  that  the  notice  was  sufficient,  and 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  notice  was  insufficient.  A  rule 
nisi  having  been  obtained  for  that  purpose, 

The  Attorney-General  and  jR.  V.  Richards y  on  a  former  day 
in  this  Term,  shewed  cause  : 

A  notice  to  quit,  signed  by  one  of  two  joint-tenants,  is  sufficient 
if  it  be  afterwards  adopted  by  the  other.  The  joint-tenant  who 
signs  may  be  considered  the  agent  of  the  other.  Here  the  bringing 
the  ejectment  in  the  names  of  the  two,  is  not  only  a  ratification 
of  the  act  done  by  the  one,  but  is  evidence  of  a  prior  authority 
from  the  other.  If  that  be  so,  then  the  notice  to  quit  must,  in 
[  *137  ]       this  case,  *be  considered  to  have  been  the  notice  of  both  joint- 

t  Doe  d.  Kinderdey  v.  Hughes  (1840)  7  M.  &  W.  139,  140. 
t  7  E.  E.  752  (5  East,  491). 
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tenants  at  the  time  when  it  was  given.     But,  independently  of       Doe  d. 
an  adoption,  a  notice  to  quit,  signed  by  one  of  several  joint- 
tenants,  mast  be  considered,  in  point  of  law,  as  the  notice  of 
all  the  joint-tenants,  for  they  have  a  unity  of  interest,  a  unity 
of  title,  and  a  unity  of  possession.     The  act  of  one  is,  in  many 
ca8€(^  in  law,  considered  the  act  of  all.     The  entry  of  one  joint- 
tenant  is  the  entry  of  all,  and  the  seisin  and  possession  acquired 
by  such  entry  is  the  seisin  and  possession  of  all.     Besides  it  is  a 
rule  of  law  that  every  act  done  by  one  joint- tenant,  for  the  benefit 
of  himself  and  companion,  is  to  be  deemed  the  act  of  both.   Livery 
of  seisin  made  to  one  joint- tenant  will  enure  to  both,  and  the  entry 
or  re-entry  of  one  joint- tenant  is  as  effectual  as  that  of  both.    A 
notice  to  quit  must  be  taken  primd  facie  to  be  for  the  benefit 
of  all,  the  object  of  it  being  to  determine  the  tenancy.     In  Ilight 
V.  Cuthell^\  the  proviso  in  the  lease  was,  that  either  landlord 
or  tenant,  or  their  executors,  in  case  they  wished  to  determine 
the  lease,  should  give  notice  in  writing  under  his  or  their  respec- 
tive hands.     The  lessor  died,  having  made  his  will,  wherein  he 
appointed   three  executors.     Notice  to  determine  the  lease  was 
signed  by  two  only.     That  clearly  was  not  a  sufficient  compUance 
with  the  terms  of  the  proviso,  and,  on  that  ground,  the  decision 
in  that  case  may  be  supported.    The  opinions  there  expressed 
by  Lord   Ellenborough,  Ch.  J.  and  Lawrence,  J.  as  to  the 
insufficiency  of  such  a  notice  by  one  of  several  joint-tenants, 
even  though  there  were  a  subsequent  adoption,  were  extra-judicial. 

Campbell  and  Collins^  contra  :  [  138  ] 

There  was  no  evidence  to  shew  that  Finch  had  any  previous 
authority  from  Aslin  to  give  the  notice  to  quit.  The  notice 
ought  to  have  been  such  that  the  tenant  could  act  upon  it  with 
certainty  at  the  time  when  it  was  given.  There  was  nothing  in 
this  to  prevent  Aslin  from  saying  that  he  had  not  given  any 
notice.  A  subsequent  adoption  is  not  sufficient.  In  Right  v. 
CuthelU  it  was  contended,  that  the  bringing  of  the  ejectment 
in  the  name  of  all  the  joint-tenants  was  not  merely  a  recognition, 
but  was  evidence  of  a  prior  authority  from  the  third  executor. 
Lord  Ellbnborouoh,  as  to  that  point,  said, ''  A  ratification  given 

t  7  E.  B.  752  (5  East,  491). 
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Doe  d.       afterwards  will  not  do,  because  the  tenant  was  entitled  to  such 
^  a  notice  as  he  could  act  upon  with  certainty  at  the  time  it  was 

^^TT  ^'  8^^^^ »  ^^^  ^®  w^s  not  bound  to  submit  himself  to  the  hazard 
whether  the  third  executor  chose  to  ratify  the  act  of  his  com- 
panion or  not  before  the  six  months  elapsed  ;  "  and  Lawbence,  J. 
seems  to  have  concurred  in  that  opinion.  Right  v.  Cuthelly 
therefore,  is  an  authority  to  shew  that  a  subsequent  adoption 
of  a  notice  to  quit  given  by  one  of  several  joint-tenants  is  not 
sufficient ;  and  in  Goodtitle  v.  Woodward^  it  was  admitted  in 
argument,  that  if  all  the  joint-tenants  had  not  employed  an 
agent,  but  had  given  the  notice  themselves,  all  must  have  signed 
it;  and  if  any  one  had  omitted  to  sign,  it  would  have  been 
insufficient :  but  there  an  agent  was  deputed  by  the  joint-tenants 
to  give  the  notice,  and  a  subsequent  recognition  of  his  authority 
by  all  the  trustees  signing  it  before  the  ejectment,  gave  validity 
to  the  authority  from  the  beginning.  But,  secondly,  it  is  urged 
[  *189  ]  that  a  notice  to  quit  by  *one  of  several  joint-tenants,  indepen- 
dently of  any  adoption  by  the  others,  is  sufficient  to  determine 
the  tenancy  on  the  part  of  all.  That  point  was  made  in  Right 
V.  Cuthell,  and  Lord  Ellenborough  there  says,  "  The  rule  of 
law  is,  that  every  act  of  one  joint- tenant,  which  is  for  the  benefit 
of  his  CO- joint- tenant,  shall  bind  him.  And  it  is  a  condition  on 
the  part  of  those  who  set  it  up,  and  would  avail  themselves  of  it 
as  binding,  to  shew  that  it  was  beneficial  to  the  other."  Here 
there  is  nothing  to  shew  that  it  is  beneficial  to  Aslin  to  determine 
the  tenancy.  In  Doe  v.  Chaplin,  I  the  notice  to  quit  was  from  three 
joint- tenants  out  of  four ;  there  were  several  demises  from  each 
joint-tenant,  and  the  Court  of  Common  Pleas  were  of  opinion 
that  the  lessors  of  the  plaintiff  had  a  right  to  recover  three 

fourths  only. 

Cur.  adv.  vult. 

Lord  Tenterden,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

This  case  depended  upon  the  sufficiency  of  a  notice  to  quit. 
The  defendant  had  held  under  a  lease,  which  expired  in  1822. 
Before  the  lease  expired,  the  lessor  devised  to  the  two  lessors 
of  the  plaintiff,  together  with  another  person,  who  died  before  the 

t  3  B.  &  Aid.  689.  t  12  R.  E,  615  (3  Taunt.  120). 
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transactions  in  question,   as  joint-tenants ;    and   died.     Upon       Doe  d. 

Art  tn 

the  expiration  of  the  lease,  the  defendant  continued  to  occupy  9. 

the  premises  as  tenant  from  year  to  year.     A  notice  to  quit  was 

duly  served  upon  the  defendant,  but  it  was  signed  by  one  only 

of  the  lessors  of  the  plaintiff,  (though  it  imported  to  be  given  on 

behalf  of  himself  and  the  other  lessors,)  and  whether  that  notice 

pat  an  end  to  the  defendant's  ^tenancy,  was  the  question.     Two      [  *140  ] 

grounds  were  insisted  upon  by  the  lessors  of  the  plaintiff :  one, 

that  the  adoption  of  this  notice  by  the  other  lessor  of  the  plaintiff 

made  it  of  the  same  validity  as  if  it  had  been  signed  by  both  of 

them;  the  other,  that  without  any  such  adoption,  a  notice  to 

quit  by  one  of  the  joint-tenants  put  an  end  to  the  tenancy  as 

to  both :  and  we  are  of  opinion  that  the  latter  ground  is  right. 

When  joint-tenants  join  in  a  lease,  each  demises  his  own  share, 
Co.  Litt.  186  a,  and  each  may  put  an  end  to  that  demise  as  far 
as  it  operates  upon  his  own  share,  whether  his  companions  will 
join  with  him  in  putting  an  end  to  the  whole  lease  or  not :  Doe, 
Lessee  of  Whayman  v.  Chaplin ;\  so  that  upon  the  notice  to  quit 
in  this  case,  no  doubt  a  third  might  have  been  recovered,  had 
there  been  a  separate  demise.  But,  though  upon  a  joint  lease 
by  joint-tenants  each  demises  his  own  share,  this  is  not  the  only 
operation  of  such  a  lease.  Joint-tenants  are  seised  not  only  of 
their  respective  shares,  per  my,  but  also  of  the  entirety,  per  tout : 
Litt.  s.  288.  The  rent  reserved  will  enure  jointly  to  all  the 
lessors :  Co.  Litt.  47  a,  192  a,  214  a ;  and  if  any  of  them  die, 
the  lessee  shall  hold  the  whole  as  tenant  to  the  survivors.  Upon 
a  joint  demise  by  joint-tenants  upon  a  tenancy  from  year  to  year, 
the  true  character  of  the  tenancy  is  this,  not  that  the  tenant 
holds  of  each  the  share  of  each  so  long  as  he  and  each  shall 
please,  but  that  he  holds  the  whole  of  all  so  long  as  he  and  all 
shall  please ;  and  as  soon  as  any  one  of  the  joint-tenants  gives 
a  notice  to  quit,  he  effectually  puts  an  end  to  that  tenancy ;  the 
tenant  has  a  right  upon  such  a  notice  to  give  up  the  whole,  and 
unless  he  comes  to  a  new  arrangement  with  the  *other  joint-  [  *i*i  ] 
tenants  as  to  their  shares,  he  is  compellable  so  to  do.  The 
hardship  upon  the  tenant,  if  he  were  not  entitled  to  treat  a 
notice  from  one  as  putting  an  end  to  the  tenancy  as  to  the  whole, 

t  12  E.  E.  615  (3  Taunt.  120). 
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is  obvioas  ;  for  however  willing  a  man  might  be  to  be  sole  tenant 
of  an  estate,  it  is  not  very  likely  he  should  be  willing  to  hold 
undivided  shares  of  it ;  and  if  upon  such  a  notice  the  tenant  is 
entitled  to  treat  it  as  putting  an  end  to  the  tenancy  as  to  the 
whole,  the  other  joint- tenants  must  have  the  same  right.  It 
cannot  be  optional  on  one  side,  and  on  one  side  only. 

It  is  certainly  true  that  in  Doe  v.  Chaplin,^  upon  a  notice  to 
quit  from  three  joint-tenants  out  of  four,  where  there  were 
separate  demises  from  each  joint-tenant,  the  Court  gave  it  as 
their  opinion,  that  the  lessors  of  the  plaintiff  had  a  right  to 
recover  three-fourths ;  but  it  was  not  necessary  for  the  Court  to 
decide  there  as  to  the  remaining  fourth,  for  the  plaintiff  had 
recovered  nothing,  the  jury  had  found  for  the  defendant,  and  the 
Court  was  only  granting  a  new  trial.  The  case  of  Right  v. 
CutheUjl  which  was  relied  upon  at  the  Bar,  is  clearly  distin- 
guishable. There  a  lease  for  twenty-one  years  from  Adams  to 
Cuthell,  was  determinable  at  the  end  of  fourteen  years,  upon 
six  months'  notice  in  writing  by  landlord  or  tenant,  their 
respective  heirs,  executors,  &c.  under  his  or  their  hands. 
Adams  made  Fisher,  Nash,  and  Hyrons  executors,  and  Fisher 
and  Nash  only  gave  the  notice.  The  case  was  put,  not  upon  the 
ground  that  they  were  executors,  but  upon  the  ground  that  they 
were  joint-tenants,  and  that,  circumstanced  as  that  case  was, 
where  a  mode  specifically  pointed  out  was  to  be  *pursued  in 
order  to  put  an  end  to  a  subsisting  term,  and  that  mode  required 
the  concurrence  of  all  the  joint-tenants,  a  notice  by  some  of  the 
joint- tenants  only  would  have  no  operation,  but  that  concludes 
nothing  upon  a  case  in  which  a  notice  by  one  only  of  the  joint- 
tenants  would  clearly  operate  upon  his  share,  and  where  the 
confining  it  to  that  share  might  work  great  injustice  to  the 
defendant. 

We  are,  therefore,  of  opinion  that  the  notice  was  sufficient  to 

put  an  end  to  the  tenancy  in  toto. 

Rule  discliarged. 


t  12  E.  E.  615  (3  Taunt.  120). 
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DAVISON  V.  FKANKLIN.  isso. 

June  30. 
(1  Bam.  &  Adol.  142—145 ;  8.  C.  8  L.  J.  K.  B.  376.)  

r  142 1 

The  Court  will  not  set  aside  a  judgment  on  the  ground  that  the        '-        -* 
warrant  of  attorney  was  given  to  secure  a  gaming  debt,  if  it  appears 
that  the  party  making  the  application  represented  to  the  plaintiff  before 
he  purchased  the  debt,  that  it  was  a  valid  debt. 

In  this  case  the  defendant,  by  his  bond  bearing  date  the  8th  of 
July,  1828,  became  bound  to  the  plaintiff  in  the  penal  sum  of  » 
4,000J.,  conditioned  for  the  payment  of  2,00OZ,  on  the  8th  of  July, 
1880,  with  interest  at  5  per  cent,  payable  half  yearly,  and  at  the 
same  time  gave  the  plaintiff  a  warrant  of  attorney  to  confess 
judgment.  The  judgment  having  been  signed  in  pursuance  of 
such  warrant  of  attorney,  a  rule  nisi  had  been  obtained  for 
setting  aside  the  judgment,  upon  the  ground  (which  was  disclosed 
in  the  affidavit  of  the  defendant),  that  the  bond  and  warrant  of 
attorney  were  given  to  secure  a  gaming  debt.  By  the  affidavits 
in  answer  to  the  rule,  it  appeared  that  the  bond  debt,  secured 
by  the  judgment,  had  been  purchased  of  the  plaintiff  by  one 
F.  Seager  on  the  12th  of  December,  1828,  that  before  he  pur- 
chased it  his  attorney  had  produced  the  bond  to  the  *defendant,  [  *^^^  1 
and  informed  him  that  it  had  been  offered  to  Seager  for  sale ;  and 
he  then  asked  the  defendant  whether  he  admitted  it  to  be  a  good 
debt,  and  whether  it  was  given  for  a  good  and  valuable  considera- 
tion? the  defendant  looked  at  the  signature  and  replied,  '^Yes, 
thiB  is  my  hand-writing,  I  owe  Mr.  Davison  the  money,  and  have 
no  objection  to  make  to  it,  it  will  be  paid  when  it  is  due." 

Wightman  now  shewed  cause : 

This  is  an  application  to  the  discretion  of  the  Court.  In  the 
exercise  of  that  discretion  they  will  not  set  aside  a  judgment  at 
the  instance  of  a  party  who  has  represented  to  a  purchaser,  that 
the  debt  in  respect  of  which  that  judgment  was  obtained  was  a 
valid  debt. 

FoUett,  contra  : 
The  statute  9  Ann,  c.  14, t  makes  void  all  bonds,  judgments, 

t  See  5  &  6  Will.  IV.  c.  41,  ss.  1  alters  the  effect  of  an  estoppel  such 
and  2.    It  does  not  appear  that  this     as  in  the  case  in  x>oint. — E.  C. 
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Davison      and  other  securities,  where  any  part  of  the  consideration  for  such 
Fbanklik.    security  shall  be  for  money  won  by  gaming  or  playing  at 
cards,  &c. 

(Parke,  J. :  Is  not  the  defendant  estopped  by  his  own  declara- 
tion, from  denying  that  this  is  a  good  bond  ?) 

He  is  not  in  a  worse  situation  than  he  would  have  been  in,  if  an 
action  on  the  bond  had  been  brought  against  him.  It  would  be  a 
good  answer  to  such  action,  to  shew  that  the  consideration  for 
the  bond  was  money  lost  at  play.  The  bond  is  actually  void. 
Every  individual  may  waive  an  advantage  which  the  law  intended 
for  his  own  benefit;  but  here,  the  enactment  which  makes 
securities  void,  was  intended  for  the  benefit  not  of  individuals, 
but  of  the  public.  That  being  so,  nothing  done  by  the  party  can 
give  validity  to  the  instrument.  The  fact  which  is  alleged  in  the 
affidavit  of  the  plaintiff,  viz.  that  the  defendant  admitted  the 
[  •144  ]  bond  to  be  a  valid  instrument,  is  *one  which  the  defendant  has 
had  no  opportunity  of  answering,  but  which  he  is  prepared  to 
deny. 

Lord  Tbnterdbn,  Ch.  J. : 

This  is  an  application  to  the  discretion  of  the  Court,  which 
ought  to  be  exercised  so  as  best  to  advance  the  ends  of  justice; 
and  I  think  that,  according  to  the  maxim,  that  no  man  ought  to 
be  permitted  to  allege  his  own  misconduct,  we  ought  not  to  make 
this  rule  absolute.  Here  the  defendant  stated  to  the  agent  of 
the  party  who  purchased  the  debt,  that  it  would  be  paid.  If  we 
made  this  rule  absolute,  we  should  enable  the  defendant  to 
defeat  the  judgment  by  his  own  fraud  and  misconduct,  and  to 
injure  a  person  who  advanced  money  upon  the  faith  that  his 
representation  was  true.  I  think  we  shall  best  ensure  the  end  of 
justice  by  ordering  it  to  be  referred  to  the  Master,  to  enquire 
whether  any  such  representation  was  in  fact  made  by  the 
defendant  to  Frederick  Seager  or  his  solicitor,  and  whether 
Seager  was  at  the  time  aware  that  the  bond  or  judgment  were 
given  for  a  gaming  debt ;  and  if  the  said  representation  was  not 
made,  or  if  he  was  aware  at  the  time  that  the  bond  or  judgment 
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were  given  for  a  gaming  debt,  that  the  warrant  of  attorney  and      Davison 

judgment  entered  up  therein  in  the  rule  mentioned  be  set  aside,     fbanklin. 

and  if  the  Master  shall  determine  against  the  defendant  on  the 

above  points,  then  that  he  enquire  what  sum,  if  any,  was  paid  by 

Seager  to  the  plaintiff  for  the  bond  and  judgment,  and  that  upon 

payment  to  Seager  by  the  defendant  of  that  sum,  with  interest 

from  the  time   of   the  purchase,   the  above-mentioned  bond, 

warrant  of  attorney  and  judgment  be  given  up ;  and  that  if  such 

money  and  interest  be  not  paid  within  such  time  as  the  Master 

shall  determine,  then  this  rule  be  discharged.     The  defendant  is 

to  have  credit  *for  all  monies  paid  by  him  to  Seager,  and  for  any       [  •us  ] 

sum  which  he  may  have  paid  to  Seager  beyond  the  legal  interest 

of  the  amount  paid  by  Seager  for  the  bond,  and  that  the  defendant 

be  allowed  interest  for  those  sums  at  5  per  cent. 

The   rule  was   drawn   up   in   the   terms  stated   by 
Lord  Tenterden. 


VACHER  AND  Another  v.  COCKS  and  Others.  isso. 

(1  Barn,  k  Adol.  145—154 ;  S.  C.  8  L.  J.  K.  B.  341 ;  S.  C.  at  Nisi  Prius,        •^«^®- 

Moo.  &  Mai.  353.)  [  145  ] 

[This  case  is  sometimes  cited  for  the  following  remark  in  the 
judgment  of  Bayley,  J.  on  the  criterion  of  fraudulent  preference. 
The  question  related  to  certain  payments  which  the  bankrupt  had 
made  to  his  bankers,  after  overdrawing  his  account  and  arranging 
with  thena  for  a  new  credit.] 

Bayley,  J. : 

*  *  The  question  of  fraudulent  preference  depends  on  what  [  I62  ] 
passes  in  the  mind  of  the  party  making  the  payments,  at  the 
time  when  they  are  made :  if  he  acts  in  pursuance  of  a  contract 
or  engagement,  or  otherwise  under  such  circumstances  that  he 
camiot  have  a  choice,  the  payments  are  evidently  not  the  result 
of  preference ;  and  I  cannot  say  in  the  present  case  that  the  jury 
might  not  have  inferred  a  previous  contract  or  engagement  from 
the  coarse  of  dealing  proved  between  the  bankrupt  and  the 
defendants  after  the  new  account  was  opened.     *    *    * 

R.R. — VOL.  XXXV.  n 
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1830.       EEX  V.  The  INHABITANTS  of  OTLET,  SUFFOLK.f 

Oct.  2H. 
(1  Bam.  &  Adol.  161—166 ;  S.  C.  9  L.  J.  M.  C.  11.) 

^        J  A  pauper  rented  a  windmill  and  a  brick-biiilt  cottage  and  garden  at 

the  rent  of  30^.  per  annum  for  six  years,  and  during  that  time  held  and 
occupied  the  same,  and  actually  paid  that  rent,  and  was  rated  to  and 
paid  the  rates  for  the  relief  of  the  poor.  The  cottage  and  garden,  with 
the  mill,  were  together  of  more  than  the  annual  yalue  of  10/.,  but 
exclusive  of  the  mill,  they  were  not  of  that  annual  value.  The  mill  was 
of  wood,  and  had  a  foundation  of  brick;  but  the  wood-work  was  not 
inserted  in  the  brick  foundation,  but  rested  upon  it  by  its  own  weight 
alone.  No  part  of  the  machinery  of  the  mill  touched  the  ground  or  any 
part  of  the  foundation :  Held,  that  the  windmill  not  being  affixed  to 
the  freehold,  nor  to  any  thing  connected  with  it,  was  not  parcel  of  a 
tenement,  and,  consequently,  that  the  pauper  gained  no  settlement. 

Upon  appeal  against  an  order  of  two  justices,  whereby  Samuel 
Stammers  and  his  four  children  were  removed  from  the  parish 
of  St.  Mary,  Lambeth,  in  the  county  of  Surrey,  to  the  parish  of 
Otley,  in  the  county  of  Suffolk,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

Samuel  Stammers,  the  pauper,  rented  of  James  Bedwell,  of 
Ipswich,  carpenter,  in  the  appellant  parish,  a  windmill  called  a 
smock  mill,  a  brick  built  cottage,  and  a  small  garden,  at  the 
rent  of  80Z.  per  annum,  during  the  space  of  six  years,  and  three- 
quarters  of  another  year,  ending  Midsummer,  1827 ;  and  daring 
the  whole  of  that  time  held,  occupied,  and  actually  paid  for  the 
same  the  said  sum  of  80Z.  per  annum,  and  was  rated  to  and  paid 
several  rates  for  the  relief  of  the  poor  of  the  parish  of  Otley  in 
respect  of  the  cottage  and  garden,  and  also  of  the  mill,  at  the 
estimated  value  of  61.  per  annum.  The  cottage  and  garden,  with 
the  mill,  are  together  of  more  than  the  annual  value  of  lOZ.,  but 
the  cottage  and  garden,  exclusively  of  the  mill,  are  not  of  that 
[  '162  ]  annual  *value.  The  mill  is  of  a  circular  form,  and  of  wood, 
having  a  foundation  of  brick  twelve  inches  high  from  the  ground, 
in  which  the  woodwork  is  not  inserted,  but  rests  upon  it  by  its 

t  This  case  (**  The  Windmill  case")  L.  R.  1  C.  P.  D.  54,  56;  affirmed 

has  been  frequently  cited  in  questions  in  H.  L.  (1877)  2  App.  Cas.  262,  46 

as  to  whether  a  thing  is  port  of  the  L.  J.  M.  C.  273),  it  seems  useful  to 

soil  or  a  mere  chattel.    And  although  preserve  this  report  as  one  of  a  long 

it  is  never  safe  to  reason  from  one  train  of  decisions  upon  a  question 

class  of  such  cases  to  another  (see  admitting  fine  distinctions. — R.  C. 
per  Hellish,  L.J.  in  Cory  v.  Bristow^ 
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own  weight  alone.     No  part  of  the  machinery  of  the  mill  touches         Rbx 

the  ground  or  any  part  of  the  foundation  ;  the  whole  is  confined  xhb  Ikhabi- 

to  the  wooden  part  of  it,  which  has  two  floors ;  but  on  the  ground      ^qtlby  ^ 

within  the  brick  foundation,  planks  are  laid  down  so  as  to  form  a     Suffolk. 

flooring,  and  the  mill  would  work  as  well  upon  the  ground  as 

upon  the  brick  foundation.     Some  time  after  the  erection  of  the 

mill,  the  tenant  placed  mortar  on  the  inside  and  outside  of  the 

eill  or  bottom  part  of  the  wood  work  of  the  mill,  for  the  purpose 

of  excluding  the  weather,  mortar  so  placed  not  acting  as  a  cement 

between  wood  and  brick  work ;  and  he  also  fixed  posts  in  the 

ground,  which   sloping  towards  the  mill,  supported   steps  by 

which  the  mill  was  entered.     The  question  for  the  opinion  of 

the  Court  was,  whether  the  mill  in  question  was  a  tenement 

by  the  renting  of  which  the  pauper  could  acquire  a  settlement 

in  Otley  ? 

Thegigery  in  support  of  the  order  of  Sessions  : 

The  question  in  this  case  does  not  depend  upon  the  law 
respecting  things  annexed  to  the  realty,  and  the  right  of  removal 
of  them,  as  between  persons  standing  in  the  different  relations 
to  which  that  law  applies.  It  may  be  conceded  that  the  mill  in 
question  is  that  description  of  erection  which,  if  set  up  by  the 
tenant  himself,  he  would  be  at  liberty  to  remove  at  the  expiration 
of  the  term,  without  yielding  the  point  now  to  be  decided.  The 
real  question  is,  whether  this  mill,  the  property  of  the  landlord, 
and  let  by  him  to  the  pauper,  was  a  ^substantial  part  of  the  [  'isa  ] 
demise,  out  of  which  the  rent  issued?  or  whether  in  pleading 
that  demise,  it  would  have  been  a  correct  description  of  it  to 
have  mentioned  the  house  and  garden,  and  to  have  omitted  the 
mill  altogether.  Now  the  case  disposes  of  this  question  ;  for  it 
speaks  of  the  mill  '^  having  a  foundation  of  brick  twelve  feet 
high ; "  and  the  foundation  is  therefore  treated  as  a  part  of  the 
mill,  and  that  is  clearly  attached  to  the  soil.  Building  consists 
of  two  parts,  foundation  and  superstructure,  and  both  together 
in  this  case  form  the  entire  subject-matter  of  the  demise.  The 
argument  on  the  other  side  must  go  to  detach  one  part  of  the 
mill  from  the  other,  and  to  deny  to  that  portion  so  detached  the 
character  of  a  tenement.     The  case  relied  upon  to  shew  that 

17—2 


260  1880.     K.  B.     1  B,  &  AD.  168—164.  [b.b. 


Bbx         the  mill  is  not  a  tenement  is  Rex  v.  Londonthorpey^  which  is 
The  Inhabi-  clearly  distinguishable  from  the  present.     There  the  null,  which 
^oSlbt'     ^^^  ^  post-mill,  was  set  up  by  the  pauper  himself,  and  he  was  to 
Suffolk,     be  at  liberty  to  remove  it  at  his  pleasure.     It  was  considered  as 
his  property,  it  was  sold  as  a  chattel  interest,  and  no  rates  were 
ever  paid  for  it  during  his  occupation.     Here  the  mill  was  the 
property  of  the  landlord,  was  expressly  let  by  him  to  the  pauper ; 
was  treated  as  a  tenement,  and  rates  paid  for  it  to  the  parish  for 
nearly  seven  years.    And  this  last  cu-cumstance  is  not  unim- 
portant, for  it  seems  unreasonable  that  the  parish,  which  has 
been  deriving  benefit  from  this  mill  as  a  tenement  for  so  long  a 
period,  should  now  be  permitted  to  reject  the  burden  cast  upon 
them  by  the  pauper's  residence. 

BamewcM  and  Ross,  contra  : 

The  windmill  per  se  is  a  mere  chattel.  In  order  to  confer  a 
[  *164  ]  settlement,  it  should  ^be  so  connected  with  the  land  as  to 
constitute  parcel  of  a  tenement.  It  is  not  either  let  into,  or 
united  with  the  land,  or  any  substance  previously  connected  with 
the  land.  It  does  not,  therefore,  fall  within  the  description  of  a 
fixture.  For  wherever  the  thing,  which  per  se  is  of  a  personal 
nature,  is  not  completely  affixed,  it  is  a  mere  chattel.  Culling  v. 
TuffneUl  affords  an  instance  of  a  chattel  connected  with  the 
soil,  but  not  to  an  extent  amounting  to  annexation.  There  a 
tenant  had  erected  a  bam  upon  pattens,  or  blocks  of  wood  lying 
upon  the  ground,  but  the  building  itself  was  not  fixed  in  or  to 
the  ground.  Lord  Chief  Justice  Treby  held  that  a  tenant  might, 
by  the  custom  of  the  country,  remove  it.  Lord  Ellenbobouoh, 
in  Ehves  v.  Matv,%  commenting  upon  this  case,  observed  that 
a  tenant  might  unquestionably  treat  it  as  a  chattel,  because  the 
terms  of  the  statement  excluded  it  from  being  considered  as  a 
fixture ;  it  was  not  fixed  in  or  to  the  ground.  Horn  v.  Baker\^ 
was  a  case  arising  out  of  the  bankrupt  laws.  The  question  was 
as  to  the  right  of  the  assignees  to  goods  and  chattels  in  the 
disposition  of  the  bankrupt,  under  the  statute  21  Jac.  I.  c.  19. 
The  property  in  dispute  was  the   stock  of  a  distiller,   which 

t  6  T.  R.  377.  §  6  R.  E.  523  (3  East.  3«). 

X  BuU.  N.  P.  34.  II  9  R.  R.  541  (9  East,  215). 
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consisted  of  certain  stills  set  in  brick-work,  and  let  into  the         Bex 

ground  ;  certain  vats  supported  by  and  resting  upon  brick- work  thb  Inhabi- 

and  timber,  but  which  were  not  fixed  in  the  ground ;  and  some      ''^^^^^^ 

other  vats,  standing  upon  horses  or  frames  of  wood,  which  were     Suffolk. 

not  let  into  the  ground,  but  stood  upon  the  floor.     The  Court 

held,  that  the  vats  which  were  actually  affixed  to  the  ground 

were  parcel  of  the  freehold,  and  not  goods  and  chattels  ;  but  that 

those  placed  merely  upon  brick- work  or  frames  were  goods  and 

chattels,   from   the  mode  in   which   they   *were  stated  to  be       [  'les  ] 

connected  with  the  premises.     Here  the  windmill  is  supported 

by  and  rests  upon  the  brick  foundation,  but  is  not  annexed  to  it 

or  fixed  in  the  ground.     It  is  therefore  a  mere  chattel,  and  not 

parcel  of  a  tenement. 

Bayley,  J. : 

The  question  is,  whether  the  mill  be  parcel  of  a  tenement  ? 
To  be  so,  it  must  be  part  and  parcel  of  the  freehold.  Now,  it  is 
not  parcel  of  the  freehold  unless  it  be  affixed  to  it,  or  to  something 
previously  connected  with  it.  Here  the  mill  was  not  affixed  to 
the  land,  but  merely  rested  on  a  foundation  of  brick.  The 
Sessions  have  found  that  if  it  had  stood  upon  the  ground,  it 
would  have  worked  as  well.  If  it  had,  the  only  difference  would 
have  been,  that  it  probably  would  have  rotted.  This  is  analogous 
to  the  case  of  a  bam  set  upon  pillars ;  and  that  is  nothing  more 
than  a  chattel.  The  windmill  in  this  case  would  clearly  have 
gone  to  the  executor,  and  not  to  the  heir. 

LpttledaIjE,  J. : 

This  is  precisely  within  the  case  of  The  King  v.  The  Inhabitants 
of  Londonthorpe.i  It  is  attempted  to  be  distinguished,  because 
the  tenant  in  that  case  had  permission  from  the  landlord  to  put 
up  the  mill,  and  it  was  treated  by  both  as  a  chattel ;  but  that 
circumstance  can  make  no  difference.  Suppose  there  were  two 
mills  in  two  distinct  townships,  and  one  of  the  townships  treated 
the  mill  as  a  tenement,  and  the  other,  as  a  mere  chattel.  That 
would  make  no  difference.  It  must  depend  upon  the  nature  of 
the  building,  and  not  upon  the  mode  of  treating  it,  whether  it  be 
a  tenement  or  not. 

t  6  T.  E.  377. 
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Rex  Pabkb,  J. : 


T. 


The  Tnhabi-       I  am  of  the  same  opinion.     To  constitute  a  tenement,  it  is 

TANTS  OP  ^ 

Otley,       necessary  that  the  structure  should  be  affixed  to  the  soil,  or 


Suffolk. 
[166] 


[166] 


to  something  annexed  to  the  soil.    Here  the  windmill  rested 

merely  upon  the  brick  foundation,  without  being  annexed  to  it 

by  cement. 

Order  of  Sessions  quashed. 


jIT2b      ^^^  ^-  I^OBERT  WATTS  and  IRELAND  WATTS. 

(1  Bam.  &  Adol.  166—179 ;  S.  C.  8  L.  J.  K.  B.  381.) 

The  statute  6  Geo.  lY.f  empowers  any  officer  of  Customs,  or  person  acting 
under  the  commissioners  of  Customs,  authorized  by  writ  of  assistance,  to 
enter  any  house,  shop,  &c.  there  to  seize,  and  from  thence  to  bring  any 
uncustomed  or  prohibited  goods. 

A  writ  of  assistance  was  addressed  to  certain  officers  therein  mentioned, 
and  to  all  other  his  Majesty's  officers,  ministers,  and  subjects  in  England 
and  Wales;  it  set  out  the  commission  of  the  officers  of  the  Customs, 
which  empowered  them  to  enter  and  search  any  house,  shop,  &c.  where 
smuggled  goods  were  or  were  suspected  to  be  concealed,  to  appoint 
officers,  &c.  and  to  do  all  other  things  necessary  for  his  Majesty's 
service  in  such  cases,  according  to  law ;  and  it  commanded  the  several 
persons  to  whom  it  was  directed  to  permit  and  suffer  the  commissioners 
of  Customs,  their  deputies,  servants,  and  officers,  to  enter  and  search 
the  houses,  shops,  &c.  where  smuggled  goods  were  or  were  suspected  to 
be  concealed,  and  to  do  all  things  which  ought  to  be  done  in  tbatb^half, 
according  to  the  commission,  and  to  the  laws  of  the  realm;  and  all 
persons  addressed  by  the  writ  were  to  assist  in  the  execution  of  the 
premises. 

Held,  that  this  writ  did  not  confer  a  general  and  absolute  authority 
to  enter  and  search  houses  for  smuggled  goods;  but  that  such  entry 
and  search  must  be  justified  by  reference  to  the  event,  or  to  probable 
cause. 

What  proof  on  these  points  will  amount  to  a  justification,  qitcere. 

Information  against  the  defendants  for  assaulting  and  obstract- 
ing  officers  of  the  Customs  in  the  execution  of  their  duty.  This 
case  was  tried  at  the  Norfolk  Summer  Assizes,  1829,  before 
Mr.  Baron  Garrow.  It  appeared,  that  on  the  Ist  of  January, 
1829,  Captain  Delafosse,  an  officer  of  the  Preventive  Service, 
taking  with  him  a  party  of  the  men  under  his  command,  and 
a  constable,  and  being  furnished  with  a  writ  of  assistance  in  the 

t  Since  repealed.  See  now  the  1876  (39  &  40  Vict.  c.  36),  s.  204. 
Customs    Ijaw    Consolidation    Act,      — B.  C. 
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form  hereinafter  mentioned,  went  to  the  house  of  Ireland  Watts         hex 

to  search  for  smuggled  goods.     He  entered  it  without  opposition ;       watts. 

both  defendants  were  there ;  he  informed  them  that  he  was  come 

to  search  the  house,  that  he  had  brought  a  constable  with  him, 

and  that  he  acted  under  the  authority  *of  a  writ  of  assistance,       [  •167  ] 

which  he  shewed,  and  partly  read.     Bobert  Watts  declared  that 

the  house  should  not  be  searched  on  that  authority,  and  that  he 

would  resist :  the  officer  commanded  his  men  to  do  their  duty, 

and  the  assault  and   obstruction   then   took   place.      Captain 

Delafosse  and  his  party  were  prevented  from  executing  the  writ, 

and  the  defendant  Bobert  and  two  other  persons  went  hastily 

from  the  premises  with  a  cart,  the  contents  of  which,  if  any, 

were  never  ascertained.     Some  other  carts  were  found  in   an 

adjoining  outhouse,   with   appearances  calculated   to  excite  a 

suspicion  that  they  had  lately  been  employed  in  the  conveyance 

of  such  goods  as  the  preventive  party  were  in  search  of.     The 

eircnmstances  which   induced   the  officers   to  search   at  these 

particular  premises  did  not  appear. 

The  writ  of  assistance,  dated  7th  July,  5  Geo.  IV.,  issuing  out 
of  his  Majesty's  Court  of  Exchequer,  was  addressed  to  all  and 
every  the  officers  and  ministers  having,  or  who  should  thereafter 
have  any  office,  power,  or  authority,  derived  from  or  under  the 
commissioners  of  the  Admiralty,  or  the  High  Admiral  for  the  time 
being,  and  to  all  and  every  the  King's  Vice- Admiral,  justices  of  the 
peace,  mayors,  sheriffs,  constables,  bailiffs,  headboroughs,  and 
all  other  his  Majesty's  officers,  ministers,  and  subjects,  within 
every  city,  borough,  town,  and  county  of  England,  the  dominion  of 
Wales,  and  town  of  Berwick-upon-Tweed,  and  to  every  of  them.  It 
recited  the  appointment  of  certain  commissioners  of  the  Customs, 
and  the  powers  and  authorities  given  them  by  their  commission, 
namely,  to  manage  and  collect  the  customs,  &c.,  and  further  to 
do  and  execute  whatever  such  commissioners  are  by  law  or  statute 
anthorized  to  do  ;  to  appoint  and  remove  officers  ;  and  to  enter 
and  search  *any  ship,  boat,  &c.,  and  also,  in  the  day-time,  any  [  *168  ] 
boose,  shop,  &c.  (as  hereafter  mentioned),  and  if  resisted  to 
break  open  doors,  &c. ;  and  to  do  all  other  things  necessary  in 
sach  cases,  according  to  law,  &c.  It  then  commanded  the  persons 
to  whom  it  was  addressed  to  permit  and  suffer  the  commissioners. 


264  1880.     K.  B.     1  B,  &  AD.  168—169.  [b.b. 

Rex  their  deputies,  ministers,  servants,  and  other  officers,  and  each 
Watts.  of  them,  as  they  should  think  proper,  as  well  by  night  as  by  day, 
to  enter  and  go  on  board  any  ship,  t&c,  in  and  coming  into  any 
port,  haven,  or  creek,  of  England,  Wales,  and  Berwick-upon- 
Tweed  ;  and  to  search,  &c.  according  to  the  said  commission, 
and  the  laws  of  England  and  the  United  Kingdom ;  ''  and  in  the 
day-time  to  enter  and  go  into  the  houses,  shops,  cellars,  ware- 
houses, rooms,  and  other  places,  where  any  goods,  wares,  or 
merchandizes  lie  concealed,  or  are  suspected  to  lie  concealed, 
which  are  prohibited,  or  for  which  the  duties  of  customs,  &c.  are 
not  or  shall  not  be  duly  paid  and  truly  satisfied,  &c.,  or  otherwise 
agreed  for  according  to  the  true  intent  and  meaning  of  the  laws 
in  force,  or  hereafter  to  be  made  ;  and  such  houses,  shops,  cellars, 
warehouses,  rooms,  and  other  places,  to  search  and  survey  for 
the  said  goods,  wares,  and  merchandizes,  and  further  to  do  and 
execute  all  things  which  of  right,  and  according  to  the  laws  and 
statutes  of  England  and  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  in  this  behalf,  shall  be  to  be  done  according  to  the 
effect  and  true  meaning  of  our  said  commission  or  letters  patent, 
and  the  laws  and  statutes  of  England,  and  of  the  said  United 
Kingdom."  And  the  writ  further  enjoined  all  and  every  of  the 
persons  addressed  as  before  mentioned,  that  to  the  said  com- 
missioners, their  deputies,  ministers,  servants,  and  other  officers, 
[  '169  ]  and  each  of  them,  they  and  every  one  of  them,  *from  time  to 
time,  should  be  aiding,  assisting,  and  helping  in  the  execution 
of  the  premises. 

By  statute  6  Geo.  IV.  c.  108,  s.  40,  it  is  enacted,  "  That  it 
shall  and  may  be  lawful  for  any  officer  of  Customs,  or  person 
acting  under  the  direction  of  the  commissioners  of  bis  Majesty's 
Customs,  authorised  by  writ  of  assistance  under  the  seal  of  his 
Majesty's  Court  of  Exchequer,  to  take  a  constable,  headborough 
or  other  public  officer  inhabiting  near  the  place,  and  in  the  day- 
time to  enter  into  any  house,  shop,  cellar,  warehouse,  room,  or 
other  place,  and  in  case  of  resistance,  to  break  open  doors,  chests, 
trunks,  and  other  packages,  there  to  seize,  and  from  thence  to 
bring  any  uncustomed  or  prohibited  goods,  and  to  put  and  secure 
the  same  in  the  Custom  house  warehouse,  in  the  port  next  to  the 
place  from  whence  such  goods  shall  be  so  taken  as  aforesaid :  " 
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and  it  is  provided,  that  for  the  purposes  of  that  Act,  such  Kbx 
eonstable,  &c.  may  act  as  well  without  as  within  the  parish  or  watts. 
other  place  for  which  he  shall  be  sworn.  By  section  41  it  is 
farther  enacted,  "  That  all  writs  of  assistance  so  issued  from  the 
Court  of  Exchequer  as  aforesaid,  shall  continue  and  be  in  force 
daring  the  whole  of  the  reign  in  which  such  writs  shall  have 
been  granted,  and  for  six  months  from  the  conclusion  of  such 
reign."  Sect.  36  authorizes  certain  officers  of  the  army,  navy, 
or  marines,  and  any  officer  of  Customs,  producing  his  warrant  or 
deputation  if  required,  to  go  on  board  any  vessel  in  port  within 
the  kingdom,  and  to  rummage  and  search  all  parts  of  such  vessel 
for  smuggled  goods ;  and  also,  on  good  reason  of  suspicion,  to 
search  persons  on  board  of,  or  who  shall  have  landed  from  such 
vessel. 

The  defendant's  counsel  insisted  at  the  trial,  that  the  officers 
had  acted  illegally  in  attempting  to  search  Watt's  house,  as,  by 
the  statute,  they  could  only  *enter  to  seize,  and  not  to  search  ;  [  *170  ] 
that  to  justify  such  entry  the  smuggled  goods  must  be  in  the 
house,  and  the  officer  must  come  for  the  purpose  of  taking  them, 
bat  not  for  the  purpose  of  examining  whether  or  not  goods  are 
there;  and  that  no  such  justification  was  here  proved.  He  also 
contended  that  the  writ  was  void,  as  being  directed  generally  to 
all  persons,  not  empowering  or  obliging  any  one  in  particular  to 
act,  and  further  as  giving  authority  generally  to  proceed  against 
all  persons  ;  and  he  referred  on  this  point  to  the  cases  of  General 
Warrants  A  The  learned  Judge  stated  his  opinion  at  that  time 
to  be,  that  the  writ  was  legal ;  and  that  the  officers  were  justified 
if  the  jury  were  satisfied  on  the  facts.  A  verdict  of  guilty  was 
taken,  but  leave  reserved  to  move  that  a  verdict  of  acquittal 
should  be  entered,  if  the  Court  of  King's  Bench  should  think  the 
objections  well  founded.  In  Michaelmas  Term,  1829,  a  rule  nisi 
was  obtained  for  entering  such  verdict. 

The    Attorney-General,    Storks,    Serjt.,   and    Malthy,    now 
shewed  cause : 

Two  principal  objections  are  taken  on  the  other  side  :  first,  as 

t  Ltach  V.  Money,  3  Burr.  1692      Wilkes  v.   Wood,  Lofff 8  Rep.  1 ;  19 
and  1742 ;  19  HoweU's  St.  Tr.  1002 ;      How.  St.  Tr.  1153. 
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Rex         to  the  authority  derived  from  tlie  statute ;  secondly,  as  to  the 
Watts.       form  of  the  writ.     On  the  first  point  it  is  urged,  in  particular, 
that  as  one  clause  in  the  statute,  (s.  86)  gave  in  express  terms 
the  power  of  searching  on  board  ships,  the  Legislature  would 
have  been  equally  explicit  if  it  had  meant  to  intrust  such  authority 
in  the  case  of  houses.    But  the  intention,  in  this  latter  instance, 
must  be  gathered  from  the  whole  enactment ;  and  where  a  power 
is  given  to  seize,  the  right  to  search  must  necessarily  be  inferred. 
If  the  search   were  made  without  probable  cause,  the  party 
[  •171  ]      *aggrieved  would  have  his  remedy  by  action.     But  it  cannot  be 
contended,  that  if  goods  are  in  a  house,  and  are  conveyed  away 
before  the  officer  is  admitted,  or  remain  concealed  so  that  he 
cannot  find  them,  he  becomes  a  trespasser  by  going  in  to  look 
for  them,  though  he  would  be  justified  if  he  effected  the  seizure. 
To  admit  such  an  argument  in  this  case,  would  be  allowing  the 
defendants,  by  their  own  act  of  obstruction,  to  make  the  officers 
wrong-doers,  for  if  they  had  been  permitted  to  search,  they  might 
have  seized.     Bostock  v.  Saunders^  will  be  cited  on  the  other 
side,  but  the  principal  decision  there  was  on  a  different  statute, 
and  has  since  been  overruled  by  Cooper  v.  Booth,l  the  authority 
of  which  is  recognized  in  Johnstone  v.  Sutton.^     As  to  the  second 
point;  the  cases  of  General  Warrant8,\\  and  that  of  Entick  v. 
Carrington,^  which  may  be  cited,  are  not  similar  to  the  present. 
Writs  like  that  now  in  question  were  known  to  the  law  at  least 
as  long  ago  as  18  &  14  Car.  II.,  when  they  were  referred  to  and 
sanctioned  by  the  statute  for  preventing  frauds  in  the  Customs.!  f 
The  Act  64  Geo.  III.  c.  46,  not  only  recognizes  their  authority, 
but  provides,  that  the  writs  of  assistance  issued  during  his  then 
Majesty's  reign,  pursuant  to  18  &  14  Car.  II.  c.  11,  shall  be  valid 
during  the  whole  reign,  and  that  "  every  writ  of  assistance  which 
may  be  issued  during  any  succeeding  reign,  shall  in  like  manner 
be  determinable  only  upon  the  demise  of  the  Crown : "  and  by 
6  Geo.  lY.  c.  108,  s.  41,  such  writ  is  to  continue  in  force  for  the 
like  period,  and  for  six  months  after.     This,  then,  is  a  writ 

t  2  Bla.  Rep.  912.  %  2  Wils.  275;    19  How.  St  Tr. 

t  3  Esp.  135  (on  writ  of  error).  1030. 

§  1  R.  R.  257  (1  T.  R.  493,  535).  ft  13  &  14  Car.  II.  c.  11,  s.  5,  and 

II  3  Burr.  1692, 1742 ;  LofPt's  Rep.  see  b.  32. 
1 ;  19  How.  St.  Tr.  1002,  1154. 
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legalized  by  express  enactments,  not  ^issued  from  time  to  time         Bbx 
according  to  the  occasion,  like  the  warrants  in  the  cases  last      watts. 
referred  to  ;  nor  by  an  officer  of  Government  whose  authority       [  '172  ] 
may  be  liable  to  question,  as  in  those  cases,  but  under  the  seal 
of  one  of  his  Majesty's  Courts.     It  is  addressed  to  commissioners 
mentioned  by  name ;  it  points  out  the  duty  to  be  executed  with 
as  much  precision  as  the  subject-matter  will  admit ;  and  although 
it  calls  upon  all  persons  to  assist,  the  statute  provides  that  a 
peace  officer  shall  be  present  when  it  is  put  in  force. 

F,  Kelly  J  FoUett,  and  Gunning,  contra  ; 

The  power  contended  for  on  the  other  side  is,  in  effect,  that 
of  entering  a  house  to  search  for  smuggled  goods,  although  none 
may  be  there.  The  officers  merely  stated,  that  they  came  to 
search. 

(Lord  Tenterden,  Gh.  J. :  Th^at  meant,  that  they  came  to 
seize  if  they  found.) 

It  may  be  admitted,  that  if  smuggled  goods  had  been  found  in 
the  house,  or  were  ascertained  to  have  been  there  when  the 
officers  came,  the  entry  would  be  justified.  But  it  was  not 
proved  that  any  were  there,  nor  was  any  question  on  this  subject 
left  to  the  jury  ;  the  defendants  may  therefore  assume,  that  no 
such  goods  were  in  the  house,  and  in  that  case  the  resistance 
was  lawful.  It  will  not  be  argued  at  the  present  day,  that  this 
writ  confers  any  power  independent  of  the  statute ;  and  the 
statute,  by  giving  authority  to  enter  and  seize,  evidently  intimates 
that  there  must  be  goods  on  the  premises,  of  which  a  seizure  can 
be  made.  If  the  officer  enters  without  knowing  that  they  are 
there,  he  acts  at  his  peril,  like  the  sheriff,  who  having  Aji.fa.  to 
execute  against  a  man's  chattels,  goes  into  the  house  of  a  stranger 
in  search  of  them :  Cooke  v.  BirtA 

This  writ  is  put  in  force  without  any  previous  information  on       [  173  ] 
oath,  and  without  the  sanction  of  a  magistrate.     If  such  an 
instrument  could   confer  the  absolute  authority  of  searching 
houses,  independent  of  any  justification  by  the  event,  and  without 

t  15  R.  E.  652  (5  Taunt.  765). 
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Bex  the  necessity  of  even  proving  on  a  trial  what  had  been  the  grounds 
Watts.  of  suspicion,  a  very  dangerous  and  unusual  power  would  be 
created.  The  general  Excise  Act,  7  &  8  Geo.  IV.  c.  53,  s.  34, 
requires  a  deposition  on  oath  before  searching  the  places  therein 
mentioned.  The  same  caution  was  observed  in  several  of  the 
statutes  repealed  by  6  Geo.  lY.  c.  105,  and  particularly  in 
12  Gar.  II.  c.  19,  s.  1  and  4,  which  directed  a  proceeding  by 
warrant  upon  information  on  oath,  for  entering  premises  and 
making  seizures  of  smuggled  goods,  and  gave  a  remedy  to  the 
party  injured,  if  the  information  on  which  a  house  was  searched 
should  prove  false.  If  the  enactment  6  Geo.  lY.  c.  108,  s.  40,  is  to 
have  the  operation  contended  for,  it  will  follow  that  the  important 
power  of  searching  houses  is  here  given  with  less  precaution 
than  the  Legislature  has  used  elsewhere  with  respect  to  the 
searching  of  ships  and  persons.!  The  Act  for  regulating  the 
trade  of  the  British  possessions  abroad,  6  Geo.  lY.  c.  114,  s.  53, 
gives  authority  to  search  buildings  and  other  places,  under  a 
writ  of  assistance  issued  on  application  by  the  principal  officers 
of  the  Customs;  but  it  does  so  by  express  words.  Similar 
language  would  have  been  used  here,  if  the  intention  had  been 
the  same.  In  Bostock  v.  Saunders  I  De  Gbet,  Gh.  J.,  stated  the 
law  to  be,  that  a  person  searching  premises  under  a  writ  of 
assistance  would  only  be  justifiable  in  an  action  of  trespass  by 
[  •174  ]  the  event ;  and  this  *doctrine  was  upheld  by  Lord  Mansfield  in 
Cooper  V.  Booth,^  though  the  principal  decision  in  Bostock  v. 
Saunders  was  there  over-ruled. 

But,  whatever  might  be  the  effect  of  the  statute,  the  writ  itself 
is  void.  It  is  true,  that  several  Acts  of  Parliament  recognize 
such  a  writ,  but  the  only  inference  from  that  is,  that  a  writ  of 
this  nature  may  be  legal,  not  that  it  is  so,  in  whatever  form 
drawn  up.  When  the  Legislature  speaks  of  a  person  "authorized " 
by  writ  of  assistance,  it  must  be  presumed  to  contemplate  such 
an  instrument  as  would  be  valid  and  binding,  though  no  par- 
ticular form  is  any  where  prescribed.  That  which  is  here 
employed  is  unknown  to  the  law  in  any  other  instance,  nor  was 
it  even  proved  to  have  been  always  used  in  the  service  of  the 

t  6  Geo.  IV.  c.  108,  s.  36,  37,  38.  §  3  Esp.  135. 

}  2  Bla.  B«p.  912. 
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Customs  ;    though  usage,   according  to  the  cases  of   General        Bex 


V, 


Warrants^  would  not  have  legalized  such  a  process.  This  writ  Watts. 
is  not  directed  to  any  particular  officer  or  class  of  officers,  or  to 
any  specified  individual.  A  writ,  according  to  the  definition  in 
Theloars  Digest,  lib.  1,  c.  1,  s.  4,1  is  the  King's  formal  letter 
*' directed  to  some  Judge,  officer,  minister,  or  other  subject:  " 
but  this  is,  in  effect,  addressed  to  all  the  King's  subjects.  The 
writ  of  assistance  known  to  the  common  law  was  that  issued  to 
the  sheriff,  commanding  him  to  give  possession  of  lands  wrong- 
fully withheld ;  that  was  addressed  to  an  individual  officer,  and 
gave  authority  against  a  specified  person.  The  present  writ  is 
against  all  subjects  of  the  realm  falling  under  a  certain  predica- 
ment, and  those  who  have  it  m  their  hands  are  to  apply  it  at 
their  discretion.  It  comes,  then,  clearly  within  the  principle 
laid  down  in  Leach  v.  Money,  I  on  the  subject  *of  general  warrants ;  [  *175  ] 
the  officers  who  attempted  to  execute  it  were  trespassers,  and  the 

defendants  are  entitled  to  an  acquittal. 

Cur.  adv.  vvlt. 

Lord  Tekterden,  Gh.  J.,  now  delivered  the  judgment  of  the 
Court : 

This  was  an  information  for  obstructing  officers  of  the 
Customs  in  the  execution  of  their  duty.  The  officers  having 
a  writ  of  assistance,  and  taking  a  constable  with  them,  went 
to  the  dwelling-house  of  one  of  the  defendants,  to  search  for 
ancustomed  goods,  and  produced  the  writ  as  their  authority, 
saying  also  that  a  constable  was  with  them.  They  had  entered 
the  house  but  were  compelled  to  quit  it,  and  not  allowed  to 
search.  At  the  trial,  the  learned  Judge  was  of  opinion  that  the 
officers  were  authorized  to  make  the  search  by  the  writ,  and  the 
statute  6  Geo.  IV.  c.  108.  No  question  was  raised  or  left  to  the 
jury  as  to  the  fact  of  such  goods  being  then  in  the  house,  or  as 
to  a  reasonable  cause  of  suspicion  that  such  goods  might  be 
found  there.  A  motion  was  made  to  set  aside  the  verdict  and 
enter  an  acquittal,  on  the  ground  of  misdirection,  and  cause  was 
shewn  during  the  last  Term.     The  King's  right  to  customs  on 

t  Cited,  Vin.  Ab.  tit.  Writ,  (A).  X  3  Burr.  1692,  1742;  19  How.  St. 

Tr.  1002. 
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Bex  goods  imported,  in  some  cases  at  least,  has  existed  from  time 
WATTa  immemorial.  A  writ  of  assistance  is  certainly  an  ancient  writ. 
It  is  mentioned  in  the  statute  13  &  14  Car.  II.  c.  11,  s.  5.  It 
was  probably  in  the  same  form  at  that  time  as  at  the  present, 
and  it  seems  to  be  mentioned  in  that  statute  as  a  matter  then 
known  and  in  use,  but  whether  precisely'  in  the  same  form  as  at 
present,  has  not  been  ascertained.  The  writ  in  its  present  form 
does  not  give  nor  profess  to  give  any  power  to  search  or  seize  ; 
it  recites  the  patent  to  the  commissioners  of  the  Customs,  as 
[  '176  ]  giving  *authority  to  them,  and  their  deputies  and  officers,  to 
search  and  seize,  and  then  in  one  sentence  requires  all  persons 
to  submit  to  them ;  and  in  the  last  and  concluding  sentence 
requires  all  officers  and  other  persons  to  be  aiding  and  assisting 
to  them,  from  which  latter  clause  it  derives  its  name.  These 
writs  are  in  the  most  general  form,  not  issued  on  any  particular 
occasion,  or  giving  authority  to  search  any  particular  house,  or 
having  any  certain  or  definite  duration.  They  appear  formerly 
to  have  become  void  upon  a  change  of  the  commissioners  of  the 
Customs,  but  by  statute  54  Geo.  III.  c.  46,  they  are  made  to 
continue  in  force  during  the  whole  reign  in  which  they  are 
granted,  and  by  the  statute  6  Geo.  IV.  c.  108,  s.  41,  until  six 
months  from  the  conclusion  of  such  reign.  On  behalf  of  the 
defendants  it  was  contended,  that  this  would  not  justify  a  search, 
unless  uncustomed  goods  were  found  upon  the  search,  and  the 
dicta  of  Lord  Chief  Justice  Db  Grey,  in  Bostock  v.  Saunders,^  and 
of  Lord  Mansfield  in  Cooper  v.  Booth,X  were  cited,  which  clearly 
are  to  that  effect.  It  was  also  contended  that  the  law  in  this 
respect  was  not  altered  by  the  statute  6  Geo.  IV.  c.  108,  because 
the  40th  section  of  that  statute,  which  relates  to  houses,  gives 
power  only  to  seize  and  bring  away,  whereas  the  thirty-sixth 
section,  which  relates  to  ships,  gives  power  to  rummage  and 
search  ;  and  the  statute  6  Geo.  IV.  c.  114,  s.  53,  which  relates  to 
the  colonies,  expressly  gives  the  power  to  search.  The  fortieth 
section  of  c.  108,  and  the  fifty-third  section  of  c.  114,  require  the 
writ  of  assistance ;  the  thirty-sixth  section  of  c.  108  gives  the 
power  generally,  without  the  writ  of  assistance. 
[  177  ]  On  the  other  side  it  was  contended,  that  the  power  given  by 

t  2  Bl.  Eep.  912.  %  3  Esp.  135. 
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the  fortieth  section  to  seize  and  bring  away,  necessarily  implied         Rex 
a  power  to  search;   for  otherwise,  if  the  officers  entered  and       watts. 
were  prevented  from  searching,  they  must  necessarily  become 
trespassers,   although  goods   should    be  in   the  house.      This 
fortieth  section  is  copied  from  the  fifth  section  of  the  13  &  14 
Car.  U.  c.  11.     And,  therefore,  an  authority  similar  to  that 
which  is  given  by  the  6  Geo.  IV.  must  have  existed  at  the  time 
when  the  two  cases  before  quoted  were  argued,  and  must  be 
presumed  to  have  been  known  to  the  Judges.    Both  those  cases 
arose  upon  search-warrants  granted  to  officers  of  Excise,  which 
could  only  be  obtained  on  oath  made  of  cause  of  suspicion.     In 
the  first  of  them  it  was  held,  that  the  officer  must  prove  his 
ground  of  suspicion ;  but  this  was  over-ruled  in  the  latter  case, 
because  the  grounds  of  suspicion  were  laid  before  the  commis- 
sioners or  justices  authorised  to  grant  the  warrant,  who  were  to 
exercise    their  judgment  and    discretion    upon    them.      When 
persons  act  under  the  writ  of  assistance,  the  statute  requires  no 
previous  oath   to  be  made  before  others,  or  discretion  to  be 
exercised  except  by  the  persons  acting  under  the  writ;    and, 
therefore,  the  ground  of  the  decision  in  Cooper  v.  Booth  will  not 
apply  to  the  present  case. 

A  general  authority,  like  that  which  is  supposed  to  be  given 
by  this  writ,  or  by  the  patent  recited  in  it,  is  certainly  unknown 
to  the  common  law,  and  cannot  in  our  opinion  be  good  or  valid. 
The  consequence  of  treating  it  as  good  at  the  common  law, 
would  be  to  give  power  to  enter  the  dwelling  of  any  man,  and  a 
man's  house  would  cease  to  be  his  castle.  When  I  say  good  and 
valid,  I  would  be  understood  to  mean  good  and  valid  absolutely, 
without  reference  to  the  event,  or  to  *probable  cause,  which  lead  L  *i78  ] 
to  a  different  consideration,  and  a  distinct  question. 

Now,  if  the  writ  or  patent  confer  a  valid  authority  at  the 
common  law,  as  the  writ  and  patent  do  not  require  the  presence 
of  a  constable,  and  the  statutes  do  require  it,  they  are  rather  an 
abridgment  or  qualification  of  the  power  mentioned  in  the  writ 
and  patent  than  an  enlargement  of  it ;  and  we  think  the  provi- 
sions in  the  statutes  cannot  be  extended  beyond  the  terms  so  as 
to  give  a  general  and  unqualified  authority  to  search  the  houses 
and  places  therein  mentioned.     The  contrary  construction  would 
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[  'ITS,  w.  ] 


be  wholly  at  variance  with  the  dicta  in  the  cases  referred  to. 

Whether  those  dicta  are  to  be  taken  to  the  letter,  that  is,  that 

the  oflScer  can  only  be  justified  by  the  event ;  or,  whether  the 

officer  will  be  justified  if  he  enters  upon  reasonable  cause  of 

suspicion  to  be  proved  by  him,  as  his  justification,  at  the  trial ; 

or  will  be  justified   by   proving  that  uncustomed  goods  were 

actually  in  the  house  at  the  time  of  his  entry,  are  points  which 

it  is  not  now  proper  to  determine,  because  each  of  these  points 

involves  a  matter  of  fact  to  be  decided  by  a  jury,  and  neither  of 

them  was  left  to  the  jury  at  this  trial.     We  therefore  think  there 

should  be  a  rule  for  a  new  trial,  in  order  that  these  points  may 

be  submitted  to  a  jury,  and  a  special  verdict  found  if  necessary, 

upon  which  the  questions  of  law  may  be  brought  to  a  solemn 

decision. 

Rule  absolute  for  a  new  trial.^ 


t  There  is  no  material  difference, 
as  regards  the  above  case,  between 
6  Geo.  IV.  c.  108,  s.  40,  and  13  &  14 
Car.  n.  c.  11,  8.  6,  which  appears  to 
have  been  the  first  legislative  enact- 
ment respecting  the  Customs'  writ  of 
assistance.  But  the  statute  1 2  Oar.  IT. 
c.  19, 8. 1,  empowered  the  Lord  Trea- 
surer, a  Baron  of  the  Exchequer,  or 
such  magistrate  as  is  there  mentioned, 
upon  information  on  oath,  to  issue 
a  warrant  authorising  any  person, 
*Tmder  certain  restrictions,  to  break 
open,  if  necessary,  and  enter,  any 
house  where  uncustomed  goods  were 
suspected  to  be  concecded,  and  to  seize 
and  secure  the  same  goods  so  (X)n- 
cealed ;  and  all  ofi&cers  of  justice  were 
required  to  be  aiding  and  assisting 
thereto.  Sect.  4  gave  an  action  of 
trespass  to  the  party  injured,  if  the 
information  upon  which  any  house 
was  searched  should  prove  false. 
The  dictum  in  Boatock  v.  Saunders^ 
above  cited,  refers  to  this  latter 
statute.  In  the  report  of  Cooper  v. 
Booth  this  Act  seems  to  be  in  some 
measure  confounded  with  13  &  14 
Car.  n.  c.  11,  s.  5  and  32;  but  in 
both  cases  apparently,  in  the  latter 
certainly,   the    assumption   that  an 


officer  executing  a  writ  of  assistance 
is  justified  or  not  according  to  the 
event,  is  grounded  on  a  positive 
enactment  only  found  in  12  Car.  II. 
c.  19.  This  Act,  as  well  as  13  &  14 
Car.  II.  c.  11,  was  repealed  by  6 
Geo.  lY.  c.  105,  and  at  the  time  to 
which  the  present  case  refers,  the 
only  enactments  in  force  as  to  writs 
of  assistance  were  those  of  6  Geo.  lY. 
c.  108,  which  contains  no  provision 
like  that  of  12  Car.  11.  c.  19,  in  case 
of  mis-information.  With  respect, 
therefore,  to  the  dicta  in  Bostock  v. 
Saunders  and  Cooper  v.  Booth,  it  may 
be  questioned  (without  offering  any 
opinion  on  the  point  to  which  they 
were  applied  in  the  arguments  here 
reported),  whether  those  observations 
have  any  bearing  on  the  law  of  write 
of  assistance  as  now  regulated. 

Lord  Mansfield,  in  Leach  t.  Money, 
mentions  writs  of  assistance  as  & 
species  of  general  warrant  legalised 
by  statute.  Another  instance,  con> 
temporaneous  with  it,  is  found  in 
the  celebrated  Licensing  Act,  13  &  14 
Car.  11.  c.  33,  s.  15  (Rulfhead's 
Statutes,  vol.  9,  Appendix) ;  which 
empowered  a  King's  messenger,  with 
a  warrant  (issuable  without  infor- 
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REX  V.   FLINTAKt 

(1  Bam.  &  Adol.  227—231 ;  S.  0.  9  L.  J.  M.  0.  33.) 

A  man  is  not  liable  to  the  penalty  of  5  Geo.  lY.  c.  83,  s.  3,  for  neglect- 
ing and  refusing  to  maintain  Ids  wife,  who  has  left  him  and  committed 
adnltery ;  although  he  himself  has  been  guilty  of  adultery  since  her 
departure. 

Upon  appeal  by  the  defendant  against  a  conviction  under  the 
hand  and  seal  of  Sir  F.  Lawrie,  alderman,  and  a  justice  of  the 
peace  for  the  city  of  London,  whereby  the  defendant  was  con- 
victed as  an  idle  and  disorderly  person,  within  the  true  intent 
and  meaning  of  the  statute,  for  refusing  to  maintain  his  wife, 
Elizabeth  Flintan,  although  able  to  maintain  her,  by  reason 
whereof  she  became  chargeable  to  the  parish  of  St.  Andrew  by 
the  Wardrobe,  in  the  city  of  London,  the  Sessions  confirmed  the 
conviction,  subject  to  the  opinion  of  this  Court  on  the  following 
case: 

Elizabeth  Flintan,  the  wife  of  William  Houghton  Flintan, 
became  chargeable  to  the  parish  of  St.  Andrew  by  the  Wardrobe, 
in  the  city  of  London,  on  the  20th  of  February,  1829,  and 
received  from  that  time  to  the  time  of  the  conviction  four 
shillings  a  week  from  the  said  parish.  The  said  W.  H.  Flintan 
was  then  able  wholly  to  maintain  his  wife.  The  said  W.  H. 
Flintan  and  his  wife  cohabited  together  for  some  years  previously 
to  and  until  the  26th  of  November,  1826,  when  they  quarrelled 
on  account  of  her  having  pawned  some  of  their  plate  ;  and  on  the 
following  day  she  quitted  his  house  in  his  absence,  and  without 
his  knowledge,  and  has  not  resided  *with  him  since.  Elizabeth 
Flintan  subsequently  sued  her  husband  for  alimony  in  the 
Consistory  Court  of  the  Bishop  of  London,  by  reason  of  adultery 


mation  on  oath),  or  the  master  and 
vardens  of  the  Stationers*  Company, 
or  one  of  them,  taking  a  constable, 
aod  such  other  assistance  as  they 
tiiooght  needful,  to  search  aU  houses 
ftod  Aofa  where  they  should  know,  or 
upon  probable  reason  suspect,  print- 
ing to  be  carried  on,  for  the  purpose 
of  discovering  offences  against  the 
Act  As  to  the  strictness  required 
in  construing  statutes  which  give 

B.B- — VOL.  ZXXV. 


power  of   search    and    seizure,   see 
Wame  v.  Varley,  6  T.  R.  443. 

t  Cited  and  followed  in  judgments 
in  CuUey  v.  Charman  (1881)  7  Q.  B.  D. 
89,  90;  50  L.  J.  M.  C.  Ill,  112; 
8timp9on  v.  Wood  (1888)  57  L.  J. 
Q.  B.  484,  485 :  distinguished  in 
WiUon  V.  GloBBop  (1887,  1888)  20 
Q.  B.  D.  354,  56  L.  J.  Q.  B.  434, 
where  the  husband  had  been  guilty 
of  connivance. — B.  C. 
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Rbx  committed  by  the  husband,  who  produced,  in  his  defence, 
Flintan.  evidence  of  adultery  committed  by  his  said  wife ;  and  the  Court, 
by  interlocutory  decree  having  the  force  and  e£fect  of  a  definitive 
sentence,  pronounced,  decreed,  and  declared  that  the  libel, 
additional  articles,  and  allegations  given  in  this  cause  on  behalf 
of  E.  Flintan  had  been  proved,  and  that  W.  H.  Flintan  had  been 
guilty  of  adultery  as  therein  charged;  and  the  Court  further 
pronounced,  that  the  recriminatory  allegation  on  behalf  of  W. 
H.  Flintan  had  also  been  proved,  and  that  the  said  Elizabeth 
Flintan  had  been  guilty  of  adultery  as  therein  pleaded,  and 
therefore  dismissed  W.  H.  Flintan  from  the  citation  issued 
against  him  in  this  suit,  and  all  further  observance  of  justice 
therein.  The  adultery  which  was  proved  upon  the  wife  had 
been  committed  while  she  lived  with  her  husband,  and  without 
his  knowledge  or  subsequent  condonation ;  the  adultery  proved 
upon  him  did  not  take  place  till  after  that  time,  and  after  she 
had  left  him.  The  question  for  the  opinion  of  this  Court  was, 
whether  W.  H.  Flintan  was  at  the  time  of  the  said  conviction 
legally  bound,  under  these  circumstances,  to  maintain  his  wife, 
within  the  meaning  of  the  5  Geo.  lY.  c.  88,  s.  8  ?  f 

[  229  ]  Mirehouse  and  Patteson  in  support  of  the  conviction  : 

It  cannot  be  contended,  against  the  authority  of  Govier  v. 
Hancockfl  that  the  defendant  would  have  been  liable  in  an 
action  for  necessaries  supplied  to  his  wife  living  apart  from  him 
after  the  adultery  committed  by  her.  But  the  question  is, 
whether  or  not  under  this  statute  he  is  still  bound  to  maintain 
her? 

(Batley,  J. :  You  are  to  make  him  a  criminal  for  not  doing  so.) 

fl 

For  the  purpose  of  the  statute  she  still  continued  a  part  of  '*  his 

t  Which  enacts,  that  every  person  chargeable  to  any  pariah,  &c.,  shall 

being  able  wholly  or  in  part  to  main-  be  deemed  an  idle   and  disorderly 

tain  himself  or  his  family  by  work  or  person,  within  the  true  intent  and 

by  other  means,  and  wilfully  refusing  meaning  of  the  Act,  and  shall  be 

or  neglecting  so   to   do,   by  which  punishable  with  imprisonment  and 

refusal  or  neglect  he  or  any  of  his  hard  labour, 

family  whom   he   may   be   legally  J  3  R.  E.  271  (6  T.  E.  603). 
bound  to  maintain  shall  have  become 
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family."  Even  a  divorce  a  mensd  et  toro  for  adultery  does  not  Bbx 
place  a  v^oman  in  the  situation  of  a  feme  sole:  Lewis  v.  Lee  A  plintan. 
The  husband  in  this  case  v^ould  not  have  been  entitled  to  a 
divorce,  being  himself  guilty  of  adultery:  Proctor  v.  Proctor. X 
In  Rex  V.  Kempson  §  an  order  had  been  made  upon  a  man  to 
maintain  his  son's  wife,  the  son  having  run  away ;  and  it  was 
objected  that  the  wife  had  committed  adultery,  that  the  son 
himself,  therefore,  would  not  have  been  liable  to  maintain  her, 
and  consequently  the  father  was  not.  But  it  was  said  on  the 
other  side,  that  "  whatever  effect  this  act  of  the  wife  might  have 
npon  the  husband  it  could  not  have  any  upon  the  parish ;  "  and 
the  objection  was  held  to  be  answered. 

(Baylet,  J. :  The  ground  oftak  husband's  liability  in  an  action 
for  goods  supplied  to  his  wife  is  a  supposed  authority  communi- 
cated to  her  by  him ;  but  when  she  improperly  leaves  him,  that 
authority  is  determined :  Manhy  v.  Scott,\\  How  can  it  be  said, 
that  he  is  liable  to  maintain  her,  if  he  can  neither  be  sued  for 
maintenance  found  her,  nor  for  restitution  of  ^conjugal  rights  ?)       [  *230  ] 

A  tradesman  supplying  her  would  be  a  volunteer,  and  would  act 
at  his  peril,  but  the  parish  must  support  her;  and  they  may 
insist  that  the  husband  shall  provide  for  her  to  the  extent  at 
least  of  sustaining  life,  so  that  she  may  not  become  burdensome 
to  them.  In  Hunt  v.  De  Blaqtdere,^  the  Court  of  Common 
Pleas  api>ears  to  have  considered  necessity  as  a  ground  on 
which  a  husband  might  be  held  liable  for  the  support  of  his 
wife,  independent  of  any  implied  authority  in  her  to  bind  him 
by  her  contract. 

(Pabke,  J.:  Is  he  then  bound  to  support  her  wherever  she 
may  choose  to  go  ?) 

If  the  husband  is  exonerated  in  this  case,  the  question  arises     * 
whether  the  father,  or  other  relation  of  the  wife,  will  be  boimd 

t  3B.  &C.  291.  Lev.  4;    1  Mod.  124;    1  Bac.  Abr. 

t  2  Hagg.  Condst.  Bep.  292.  Baron  and  Feme,  (H). 

i  2  Barnard.  329,  364.  f  30  B.  B.  737  (5  Bing.  550). 

1}  1  Sid.  109;    1  Keb.  69,  &c.;  1 
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Rex         to  maintain  her,  under  the  statutes  43  Eliz.  c.  2,  s.  7,  and  59 
FLnrrAx.     ^reo.  III.  c.  12,  s.  26  ?     There  is  nothing  in  these  Acts  to  shew 
that  such  a  case  was  ever  contemplated. 

(Bayley,  J. :  If  the  husband  were  dead,  she  must  be  supported 
by  those  relations ;  may  it  not  be  said  that  her  misconduct  shall 
have  the  same  e£fect  ? 

LiTTLEDALE,  J. :  Haviug  rendered  herself  unworthy  of  her 
husband's  protection,  she  returns  to  the  same  state  as  if  she 
were  not  married.) 

Heaton,  contra^  was  stopped  by  the  Court. 

Bayley,  J.  : 

This  case  is  very  clear.  By  the  statute  5  Geo.  IV.  c.  88,  s.  3, 
a  man  is  criminally  answerable  for  refusing  to  maintain  any  of 
his  family  whom  he  is  legally  bound  to  maintain.  That  obliga- 
tion must  be  made  out ;  and  it  is  not  established  in  the  case  of 
a  wife  who  has  left  her  husband  and  lives  in  adultery. 

[  281  ]  LiTTLEDALE,  J.  : 

I  do  not  see  the  distinction  attempted  between  the  parish 
and  an  individual  supplying  necessaries.  If  the  husband  is  not 
obliged  to  answer  for  the  wife's  contracts,  or  to  receive  her  into 
his  house,  it  cannot  be  said  that  he  is  ''  legally  bound  to  maintain 
her." 

Parke,  J. : 

It  would  be  strange  if  the  Court  could  hold  that  a  man  was 
not  civilly  liable  for  the  supply  of  necessaries  to  his  wife,  and 
yet  that  not  supplying  them  rendered  him  a  vagrant. 

Conviction  quashed. 
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REX  V.  The  COMMISSIONEES  op  SEWEES  for  the        mo. 

TOWER  HAMLETS.f  "^^^^ 

(1  Bam.  &  Adol.  232—240 ;  S.  C.  9  L.  J.  M.  C.  30.)  t  232  ] 

Commisdoners  of  sewers  may  make  a  rate  to  defray  the  expenses  of 
works  already  doue.  In  order  to  justify  such  a  rate  it  is  not  necessary 
that  there  should  have  been  a  previous  presentment  by  a  jury  of  those 
works. 

It  is  no  valid  objection  to  such  a  rate,  that  it  is  made  to  defray  previous 
law  expenses  of  the  commission,  bond  fide  incurred  by  the  commissioners 
in  the  discharge  of  their  duty. 

Nor  that  the  rate  is  in  the  alternative  to  defray  the  expenses  of  works 
done  or  to  be  done ;  for  the  word  or  must  be  read  and. 

A  RULE  had  been  obtained,  calling  upon  the  commissioners  of 
sewers  for  the  Tower  Hamlets  to  shew  cause  why  a  writ  of 
certiorari  should  not  issue,  directed  to  them,  to  remove  into  this 
Court  a  certain  presentment  of  a  jury,  dated  the  21st  of  August, 
1829,  relating  to  a  district  within  the  Tower  Hamlets,  denominated 
the  Hackney  Brook  Level,  together  with  an  ordinance  and  decree 
for  a  rate,  dated  the  11th  September  in  the  same  year,  at  1^.  6d. 
in  the  pound  upon  the  inhabitants  of  the  said  level,  and  all 
subsequent  proceedings  relating  thereto,  in  order  that  the  same 
might  be  quashed,  upon  the  following  grounds :  First,  that  the 
rate  purported  to  be  made  for  works  done,  or  to  be  done ;  and 
that  this  alternative  was  bad,  and  that  there  was  no  presentment 
for  the  works  which  had  been  done.  Secondly,  that,  in  point  of 
fact,  the  rate  was  made  in  part  retrospectively  to  defray  the 
expenses  of  works  which  had  been  done.  Thirdly,  that  the  rate 
in  part  was  made  to  defray  the  law  expenses  of  the  commissioners 
mentioned  in  the  affidavits,  or  some  of  them.  Finally,  that 
neither  the  presentment  nor  the  rate  specified  the  premises  in 
respect  of  which  the  inhabitants  of  the  level  were  rated,  as 
required  by  the  statute  in  that  case  made  and  provided. 

It  appeared  by  the  affidavits  in  support  of  the  rule,  that  the 
application  to  the  Court  arose  out  of  a  long  pending  litigation, 
the  commissioners  of  sewers  having,  *upon  a  former  occasion,       [  *233  ] 
rated  the  inhabitants  of  this  and  of  all  other  levels  within  their 
jurisdiction  in  an  equal  proportion  under  one  rate  towards  the 

t  Cited  and  followed  in  Beg.  v.  White  (C.  A.  1884)  14  Q.  B.  D.  358,  54 
li.  J.  M,  C.  23.— E.  C. 


278  1880.    K.  B.     1  B.  &  AD.  238—284.  [r.b. 

Rex  expenses  of  the  sewers  generally,  which  mode  of  rating  was 
The  Cohhis-  decided  to  be  illegal  in  Rex  v.  The  Commissioners  of  the  Tower 
Sbwem^^  ffamZete.t  The  rate  in  question  was  stated  to  be  a  tax,  rate,  or 
THE  Tower  assessment  made  upon  the  several  owners  or  occupiers  of  lands, 
tenements,  hereditaments,  and  premises  within  the  district 
denominated  the  Hackney  Brook  Level,  in  the  parish  of  St. 
John  at  Hackney,  within  the  limits  of  the  Tower  Hamlets,  in 
the  county  of  Middlesex,  being  a  ground  rate  of  Is.  6d.  in  the 
pound  by  the  year,  charged  upon  the  several  lands,  tenements, 
hereditaments,  and  premises,  then  or  late  in  the  tenure  or  occu- 
pation of  the  several  persons  whose  names  were  entered  in  the 
following  pages  of  the  book  which  contained  the  rate,  according 
to  the  rents  and  profits  of  the  same  at  four-fifths  of  the  rack 
rental  thereof  respectively,  pursuant  to  a  decree  of  a  court  of 
sewers  holden  for  the  said  limits,  the  11th  day  of  September, 
1829,  for  and  towards  defraying  the  charges  and  expenses  of  the 
works  done,  or  to  be  done,  in,  upon,  and  about  the  several  sewers 
within  the  said  district,  usually  denominated  the  Hackney  Brook 
Level,  and  the  support,  maintenance,  reparation,  and  amend- 
ment of  the  same,  and  the  incidental  expenses  of  the  said 
commission ;  which  said  several  persons  were,  amongst  others, 
presented  by  a  jury  duly  summoned  and  sworn  at  a  court  of 
sewers  holden  for  the  said  limits,  on  the  24th  day  of  July  last, 
as  receiving  benefit  or  avoiding  damage  by  the  support,  main- 
[  *284  ]  tenance,  reparation,  and  ^amendment  of  the  several  sewers  within 
the  Hackney  Brook  Level,  and  which  said  tax,  rate,  or  assessment 
was  as  follows.  It  then  set  out  the  names  of  the  parties,  described 
them  as  occupiers  and  their  rentals,  and  stated  some  persons  to 
have  compounded  for  their  houses.  It  was  further  stated  in  the 
affidavits,  that  those  names,  rentals,  &c.  were  copied  from  a  book 
containing  the  poor  rate  for  the  parish  of  Hackney ;  and  that 
the  rate  in  question  was  for  6,2002.,  that  2,000Z.  of  that  sum  (as 
it  was  alleged  by  the  commissioners)  had  been  expended  in  per- 
forming works  in  the  sewers  in  Hackney,  under  the  former 
presentments  of  the  juries  which  had  been  declared  to  be  illegal, 
and  which  presentments  and  the  rates  founded  thereon  had  been, 
in  consequence,  quashed ;  that  for  the  works  to  be  done  under 

t  33  E.  E.  249  (9  B.  &  C.  517). 
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the  present  presentment,  the  further  sum  of  2,4782.  was  required ;        Bbz 
and  that  for  a  share  of  the  expenses  of  working  the  commission  xhr  Oohmib- 
for  the  Tower  Hamlets,  including  the  proportion  of  Hackney  for   sbwSS^tor 

the  law  expenses  incurred  by  the  commissioners  in  the  said    thbTowhb 

Hamlets. 
litigation  between  them  and  the  inhabitants  of  Hackney,  the 

farther  sum  of  1,8002.  was  required. 

The  affidavits  in  answer  to  the  rule,  on  the  part  of  the  com- 
missioners, stated  that  the  works  had  been  executed  upon  the 
sewers  of  this  level  at  the  instance  of  the  inhabitants  themselves ; 
that  the  law  charges  had  been  incurred  by  the  commissioners  in 
the  fair  exercise  of  their  duty ;  that  the  other  levels  had  already 
contributed  their  quota  towards  the  general  contingent  expenses ; 
and  that  the  commissioners,  in  imposing  one  equal  rate  generally 
upon  the  whole  district  of  the  Tower  Hamlets,  which  consists  of 
several  levels  (differing  *from  each  other  most  materially  in  point      [  *286  ] 
of  extent,)  had  acted  bond  fide  under  the  advice  of  counsel,  with 
a  view  to  rate  all  parties  benefited  equally,  in  order  to  prevent 
the  inhabitants  of  the  smaller  levels  from  contributing  a  larger 
proportion  of  sewers'  rate  than  those  of  the  larger  levels,  which 
had  been  the  case  when  each  level  was  separately  charged  for 
its  own  expenses  only.     The  affidavits  further  stated,  that  the 
amount  of  monies  received  under  the  rate  declared  illegal  by  the 
judgment  of  this  Court  had  been  refunded  to  the  inhabitants  of 
Hackney,  upon  demand  agreeably  to  public  notice ;  that  in  all 
cases  where  it  had  not  been  refunded,  the  amount  received  had 
been  allowed  in  the  collection  of  the  present  rate,  that  the 
inhabitants  were  consequently  indebted  in  a  large  sum  of  money 
already  expended  upon  their  own  sewers,  the  payment  of  which 
they  sought  to  evade  by  means  of  the  present  application. 

The  Attomey-Oeneral,  Gumey,  and  Cwnvood,  in  last  Term 
shewed  cause : 

The  first  objection  is  merely  technical;  the  rate  sufficiently 
specifies  the  purposes  of  the  assessment,  viz.  works  done  or  to  be 
done,  and  a  proportionate  part  of  the  contingent  expenses  of  the 
commission.  The  commissioners  were  clearly  authorized  by  law 
to  make  a  rate  for  works  which  had  been  done.  It  is  not  the 
daty  of  the  jury  to  present  that  certain  parties  are  benefited  by 
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Bbx         any  particular  works  done.    Their  duty,  ae  pointed  out  by  the 


V. 


The  Commis-  statute  28  Hen.  YIII.  e.  5,  is  to  present  what  persons,  from  the 

i^^FOR   situation  of  their  lands,  might  receive  benefit  or  avoid  damage 

THE  TowEB   from  the  sewer.    All  the  authorities  are  in  favour  of  a  retro- 

r  *236  1      sp^ctive  rate,  and  it  has  been  expressly  decided  in  the  *case  of 

7%e  Level  of  HuUy\  that  a  rate  may  be  made  to  reimburse 

charges,  which  principle  was  also  recognised  in  Rex  v.   The 

Commissioners  of  Sewers  for  Somerset.l     With  respect  to  the  law 

expenses,  the  commissioners  had  authority  to  defray  the  charges 

of  litigating  any  question  arising  in  the  performance  of  their 

public  duty  out  of  the  rates,  upon  the  same  principle  that  the 

justices  at  Sessions  may  defray  the  expenses  of  litigating  a  legal 

question  out  of  the  county  stock:  Rex  v.  The  Inhabitants  of 

Essex. %     With  respect  to  the  last  objection,  the  rate  shewed 

upon  the  face  of  it  the  situation  and  value  of  the  property,  and 

the  names  of  the  parties  rated,  and  that  is  sufficient. 

Campbell  and  Brodiick,  contra  : 

The  rate  is  bad  for  each  of  the  reasons  stated  in  the  rule ;  and 
if  it  be  bad  on  the  face  of  it,  as  being  made  for  a  purpose  not 
justified  by  law,  the  Court  will  quash  it.  The  rate  is  void  for 
uncertainty,  being  to  defray  the  expenses  of  works  done  or  to  be 
done.  Part  of  it  is  for  works  already  done.  The  authority 
of  the  commissioners  of  sewers  is  derived  entirely  from  the 
28  Hen.  VIII.  c.  5,  and  they  are  required  by  the  commission,  as 
recited  in  that  statute,  to  survey  the  sewers,  &c.  and  the  same  to 
cause  to  be  amended,  &c. ;  as  also  ''  to  inquire  by  the  oaths  of 
the  honest  and  lawful  men  of  the  said  shire  or  shires,  place 
or  places,  where  defaults  or  annoyances  be,  as  well  within  the 
liberties  as  without,  (by  whom  the  truth  may  the  rather  be 
known,)  through  whose  default  the  said  hurts  and  damages  have 
happened,  and  who  hath  or  holdeth  any  lands  or  tenements, 
[  *237  ]  *&c.  and  all  those  persons  and  every  of  them  to  tax,  &c."  It 
is  a  condition  precedent  therefore  to  raising  a  rate,  that  a  jury 
should  present  the  persons  receiving  a  benefit  or  avoiding  a 
damage  by  the  works  about  to  be  done.    Here  there  was  no 

t  2  Str.  1127.  S  2  B.  E.  470  (4  T.  E.  591). 

}  9  East,  109. 
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presentment  that  the  persons  rated  were  likely  to  be  benefited,         Rex 
or  to  avoid  a  damage  from  the  works  being  done.    As  to  the  theCommis- 
case  of  Rex  v.  The  Commissioners  of  Sewers  of  the  County  of  s^b^m^fob 
Somersety\  the  point  there  decided  was,  that  a  decree  made  by    meTowbr 
oommissioners  under  a  former  commission,  directing  a  sea-wall 
to  be  refounded,  cannot  be  enforced  by  commissioners  onder  a 
new  commission,  issued  more  than  a  year  after  the  expiration  of 
the  first.      At  all  events  the  commissioners  had  no  right  to 
charge  the  inhabitants  of  the  Hackney  Brook  Level  with  the 
expenses   of    law  proceedings    against   them,   in  which  those 
inhabitants   had  been  successful.     The  whole  of    those  costs 
ought  to  be  paid  by  the  inhabitants  of  the  other  levels,  for 
whose  particular  benefit  the  general  mode  of  rating  had  been 
adopted  by  the  commissioners. 

As  to  the  last  objection,  the  rate  does  not  shew  on  the  face  of 
it  the  description  of  the  property  rated,  no  person  could  ascertain 
by  inspection  in  respect  of  what  property  he  was  rated,  and  con- 
sequently on  that  ground  the  rate  is  also  bad.     Case  of  The  Isle 

of  Ely.  X 

Cur.  adv.  vult. 

Loan  Tentebden,  Gh.  J.,  now  delivered  the  judgment  of  the 
Court : 

This  was  a  rule  calling  on  the  commissioners  of  sewers  for  the 
limits  of  the  Tower  Hamlets  to  *shew  cause  why  a  certiorari  [  •238  ] 
should  not  issue,  to  remove  a  presentment,  made  by  a  jury,  con- 
cerning sewers  and  other  works,  in  the  Hackney  Brook  Level, 
with  the  schedules  annexed,  and  an  ordinance  and  decree  for  a 
rate  made  by  the  commissioners,  and  the  books  of  assessment 
mentioned  therein,  in  order  that  the  presentment,  ordinance,  and 
decree  might  be  quashed. 

The  grounds  of  objection  were  in  substance,. first,  that  the  rate 
was  in  part  to  defray  the  expenses  of  works  already  done,  and 
that  there  was  no  presentment  of  those  works  by  the  jury. 
Secondly,  that  it  was  in  part  to  defray  the  previous  law  expenses 
of  the  commissioners.  Thirdly,  that  it  was  uncertain,  as  being 
in  the  alternative  to  defray  the  expenses  of  works  done  or  to  be 

t  9  East,  109.  X  10  Co.  Eep.  144. 
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Rex         done.    Fourthly,  and  that  it  does  not  specify  the  tenements  in 

The  Comhis-  I'Qspect  of  which  the  inhabitants  are  rated. 

sbw^^por       ^^^  ^^®*  ^'  these  objections  was  little  insisted  upon  in  arga- 

THE  Tower    ment ;  and  indeed  there  can  be  no  doubt  that  the  nature  of  the 

duty  of  the  commissioners,  who  may,  in  many  instances,  be 

called  upon  to  repair  works  injured  by  violent  floods  or  other 

accidents,  requires  that  they  should  have  power  to  do  so  without 

waiting  until  an  assessment  can  be  made,  and  the  rate  raised ; 

and  the  case  of  the  Level  of  Hull  \  is  an  express  authority  that 

a  rate  may  be  made  to  reimburse  charges  already  incurred.     But 

it  was  said  that  there  ought  to  have  been  a  presentment  of  the 

works  already  done,  and  that  the  persons  named  received  benefit 

or  avoided  damage  by  those  particular  works.     No  authority  was 

[  •289  ]       cited  in  support  of  this  objection ;  it  is  not  *warranted  by  the 

form  of  the  commission ;  and  in  substance  it  amounts  to  this, 

that  the  jury  have  a  jurisdiction  to  enquire  into  the  beneficial 

effect  of  each  particular  work,  which  they  certainly  have  not. 

The  answer  to  the  second  objection  was,  that  the  commissioners 
have  an  incidental  authority  to  pay  the  law  expenses  incurred  by 
them  in  the  discharge  of  their  duty ;  and  we  think  they  have. 
The  proposition  laid  down  by  Lord  Kbnyon  in  The  King  v.  The 
Inhabitants  of  Essex,  I  is  applicable  to  this  case.  He  says,  "  that 
wherever  a  duty  is  imposed  on  a  county,"  (and  the  commissioners 
are  in  the  same  situation,)  ''and  where  costs  incidentally  and 
necessarily  arise  in  questioning  the  propriety  of  acts  done  to 
enforce  that  duty,  the  magistrates  who  have  the  superintendence 
over  the  county  purse  have  necessarily  a  right  to  defray  such 
expenses  out  of  the  county  stock."  The  commissioners  must 
have  the  same  power;  and  if  it  were  otherwise,  it  would  be 
impossible  for  the  country  to  obtain  the  services  of  any  gentle- 
men in  that  office.  It  is  true  that  this  rule  operates  hardly  in 
the  present  instance  upon  some  of  the  inhabitants  of  this  level, 
who  have  incurred  the  expense  of  litigating  a  former  rate  upon 
the  whole  district  of  the  Tower  Hamlets,  upon  the  ground  that 
it  ought  to  have  been  upon  each  level,  and  have  succeeded  in 
that  litigation,  and  yet  are  now  called  upon  to  contribute  their 
quota  to  the  expenses  incurred  in  resisting  their  own  application. 

t  2  Strange,  1127.  t  2  E.  R  470  (4  T.  E.  691). 
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Bat  it  is  in  many  instances  impossible  to  avoid  such  a  result.         Rex 
An  inhabitant  of  a  county  may  indict  a  bridge  and  succeed :  it  jhe  gommis- 
is  impossible  to  make  a  special  county  rate,  rating  that  individual  q^^^^^or 

in  *a  different  manner  from  others,  so  as  to  exonerate  him  from    the  Toweb 

Hamlets. 

his  share  of   contributions  in  respect  of  the  expenses  of  the       r  «24()  i 
defence;  and  that  a  greater  number  of  individuals  are  in  the 
same  situation,  can  make  no  difference.     These  inconveniences 
most  be  submitted  to  in  the  application  of  a  general  rule. 

The  third  objection  relates  to  the  title  of  the  rate,  that  an 
altemativey  and  therefore  uncertain  expression,  is  used.  We 
think  that  this  objection,  which  is  merely  critical,  ought  not  to 
prevail.  There  can  be  no  doubt,  but  that  both  are  meant  to  be 
included ;  and  that  ''  or  "  must  be  understood  to  mean  ''  and." 

The  last  objection,  we  think,  is  answered  by  referring  to  the 

late  books,  in  which  it  is  clear,  from  the  context,  in  respect  of 

what  property  the  persons  named  are  meant  to  be  rated.    Where 

houses  are  intended,  there  is  no  description.     Some  houses  are 

stated  to  be  compounded  for  at  a  certain  rent.     There  is  no 

evidence  before  us  that  this  composition  was  made  for  the  sewers' 

rate,  which  the  commissioners  have  no  power  to  do ;  but  it  would 

seem  that  the  assessment  was  made  according  to  the  rate  at 

which  the  houses  have  been  compounded  for  to  the  poor  rate, 

under  some  local  Act.    We  think  we  must  assume  that  the  rent, 

at  which  the  houses  are  estimated  in  this  form,  is  a  fair  and 

reasonable  rent,  and  the  assessment  proper,  unless  it  is  distinctly 

shewn  to  the  contrary;  and  no  such  case  is  presented  in  the 

affidavits  in  support  of  the  rule. 

Rtde  discharged. 
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1880.  MAEY  OUGHTON  v.   SEPPINGS. 

JtUv  5. 
_  (1  Bam.  &  Adol.  241—244 ;  S.  C.  8  L.  J.  K.  B.  394.) 

1^     ^  A  BherifTs  officer  had  wrongfully  seized  under  a  fi,  fa.  against  A.  a 

horse  belonging  to  B.  The  horse  was  sold  by  the  sheriff,  and  the  money 
paid  over  to  the  officer.  B.  brought  an  action  against  the  officer  for 
money  had  and  received  to  recover  the  amount.  It  appeared  that  the 
horse  had  belonged  to  her  husband,  but  that  after  his  death  she  had 
provided  for  its  keep.  No  letters  of  administration  were  produced: 
Held,  that  this  was  sufficient  evidence  against  a  wrongdoer,  to  entitle 
her  to  recover  in  an  action  for  money  had  and  received. 

This  was  an  action  for  money  had  and  received.  Flea,  general 
issue.  At  the  trial  before  Garrow,  B.,  at  the  Summer  Assizes  for 
the  county  of  Norfolk,  1829,  the  following  appeared  to  be  the  facts  of 
the  case  :  The  defendant,  who  was  a  sheriff's  officer,  on  the  28th 
of  May,  1829,  received  a  warrant  from  the  sheriff  of  Norfolk  to 
levy  a  sum  of  money  on  one  Winslove.  He  took  a  pony-cart  and 
harness  which  Winslove,  at  the  time  of  seizure,  was  using ;  his 
name  was  painted  on  the  cart.  Winslove  lived  as  a  lodger  with 
the  plaintiff.  She  claimed  the  pony  as  hers,  and  gave  notice  to 
the  sheriff,  and  the  defendant,  that  she  would  bring  an  action ; 
but  it  was  sold  by  the  sheriff  under  the  execution,  and  the 
defendant  admitted  that  he  had  received  8Z.  10^.,  the  sum  which 
it  produced  at  the  sale.  Winslove  was  called  as  a  witness  on  the 
part  of  the  plaintiff ;  and  he  proved  that  he  had  purchased  the 
pony  for  her  at  her  request,  and  that  he  had  paid  for  it  with 
money  which  she  had  provided.  It  appeared,  however,  that  at 
the  time  when  the  pony  was  purchased,  and  for  several  months 
afterwards,  the  husband  of  the  plaintiff  was  alive,  but  that  after 
his  death  the  plaintiff  fed  the  pony,  and  paid  bills  for  its  hay,  and 
shoeing,  though  it  was  used  as  generally  by  Winslove  as  by  the 
plaintiff.  No  probate  of  will,  or  letters  of  administration,  were 
produced.  It  was  objected  on  the  part  of  the  defendant,  that, 
assuming  even  that  the  plaintiff  might  have  maintained  trespass 
for  the  taking  of  the  horse,  she  could  not  maintain  the  present 
[  •242  ]  form  of  *action,  which  was  founded  upon  a  contract,  that  the 
pony  having  been  the  property  of  the  husband,  passed  on  his 
death  to  his  personal  representative,  and  it  had  not  been  shewn 
that  the  plaintiff  was  either  executrix  or  administratrix.  The 
learned  Judge  thought  that  the  plaintiff  might  waive  the  tort, 
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and  bring  this  action  against  the  defendant,  who  had  admitted     Oughton 
that  he  had  received  the  proceeds  of  the  sale ;  and  he  directed     sbppinos. 
the  jury  to  find  for  the  plaintiff,  but  reserved  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit.    A  rule  nisi  having  been  obtained 
for  that  purpose,  Storks,  Serjt.  was  now  to  have  shewn  cause,  but 
the  C!ouBT  called  upon 

Austin  to  support  the  rule  : 

There  was  not  sufficient  evidence  to  shew  that  the  plaintiff  was 
in  possession  of  the  pony  at  the  time  when  it  was  seized  by  the 
defendant.     The  evidence  was,  that  it  was  as  generally  used  by 
Winslove  as  by  the  plaintiff.    But,  assuming  that  the  plaintiff 
had  a  sufficient  possession  to  maintain  trespass,  she  has,  by  the 
form  of  action  which  she  has  adopted,  placed  herself  in  the 
situation  of  a  contractor,  and  is  bound,  therefore,  to  prove  title ; 
for  an  action  founded  on  a  contract  either  express  or  implied 
most  be  brought  in  the  name  of  the  party  in  whom  the  legal 
interest  of  the  subject-matter  of  such  contract  is  vested.    The 
l^al  interest  in  the  chattel,  the  proceeds  of  which  formed  the 
subject-matter  of  the  contract  sought  to  be  enforced  in  this 
action,  was  proved  to  have  been  vested  in  the  husband  of  the 
plaintiff.     The  very  basis  of  the  action,  therefore,  is  a  right 
derived  through  the  husband.    Without  proving  that  right,  the 
plaintiff  could  not  shew  any  contract  to  be  implied  between  herself 
and  the  defendant ;  for  an  implied  contract  can  be  proved  only 
by  circumstances  *which  put  the  parties  into  a  situation  similar       [  *243  ] 
to  that  of  the  parties  to  an  express  contract.     The  only  circum- 
stance from  which  a  contract  between  the  plaintiff  and  defendant 
could  be  implied  was,  a  legal  interest  of  the  plaintiff  in  the  chattel; 
and  as  such  interest  must,  in  this  case,  have  been  derived  from 
the  husband,  and  the  plaintiff  has  shewn  no  derivative  title,  she 
has  proved  no  right  of  action.     In  Pinney  v.  Pinney,j:  Francis 
Pinney,  who  was  an  executor  named  in  the  will  of  his  father,  but 
who  had  not  obtained  probate,  had  sold  a  horse  and  gig,  part  of 
the  testator's  property,  to  the  plaintiff;  but  the  defendant,  before 
and  after  such  sale,  frequently  used  it,  and  finally  took  it  away 
and  converted  it  to  his  own  use,  and  the  purchaser  of  the  gig 

t  32  E,  B.  400  (8  B.  &  C.  335). 
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.  OuoHTON     brought  trover ;    and  it  was  held,  that  the  plaintiff  was  not 
Skppiwgb.     entitled  to  recover  without  proving  that  Francis  Pinney  had 
obtained  probate. 

(Baylet,  J. :  There  the  plaintiff  and  defendant  both  claimed 
title  to  the  chattel ;  and  Lord  Tenterden,  in  his  address  to  the 
jury,  observed,  "  that  if  the  plaintiff  had  proved  a  clear  undisputed 
possession,  it  might  have  been  sufBicient ;  but  it  appeared  that  the 
defendant,  before  and  after  the  sale  to  the  plaintiff,  used  the 
horse  and  gig.    The  plaintiff  had  no  exclusive  possession.'*) 

Lord  Tenterden,  Gh.  J. : 

There  was  evidence  here,  though  perhaps  slight,  that  the 
plaintiff  was  in  possession  of  the  pony.  If  she  was  in  possession 
at  the  time  when  it  was  seized,  she  might  clearly  have  maintained 
trespass  against  a  wrongdoer ;  and  if  she  might  maintain  trespass, 
[  ^244  ]  she  may  waive  the  tort,  and  maintain  *this  action  to  recover  the 
money  which  was  produced  by  the  sale  of  the  horse,  and  which 
the  defendant  has  admitted  he  received. 

Baylbt,  J. : 

It  appears  that  the  plaintiff  was  acting  in  the  character  of 
owner  of  the  pony,  for  she  fed  it.  As  against  a  wrongdoer,  that 
is  pnmd  facie  evidence  of  title.  If  she  had  sought  to  recover  the 
produce  of  the  chattel  against  a  person  who  had  a  conflicting 
title  to  it,  she  ought  to  have  gone  further ;  but  as  against  a  mere 
wrongdoer,  not  claiming  any  title  whatever  to  the  chattel,  I  think 
the  evidence  of  possession  was  sufBicient.  The  plaintiff  was  either 
rightful  executrix  or  administratrix,  or  executrix  de  son  tort.  In 
either  case  she  had  a  sufficient  title  to  enable  her  to  maintain  this 
action  for  money  had  and  received  against  a  person  who  wrongfully 
retained  in  his  hands  the  proceeds  of  a  chattel  belonging  to  her 
in  one  of  those  characters. 

Littledale,  J.  concurred. 

Rule  discharged. 
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HANCOCK  V.  PODMOEE,   Executrix.  isso. 

'                                                           Oct  28. 
(1  Bam.  &  Adol.  260—265;  8.  C.  8  L.  J.  K.  B.  403.)  

Ab  against  a  creditor  the  rule  of  law  is,  that  an  executor  shall  be  '-  "^ 
allowed  no  more  for  funeral  expenses  than  is  absolutely  necessary, 
regard  being  had  to  the  degree  and  condition  of  the  deoettsed  person, 
and,  therefore,  where  the  deceased  person  had  been  a  captain  in  the 
army,  and  at  the  time  of  his  death  was  on  half  pay,  191.  was  held  to  be 
too  large  a  sum,  as  against  a  creditor. 

Semble,  that  in  such  a  case  as  against  a  creditor,  201.  ia  a  reasonable 
sum. 

Debt  against  the  defendant,  as  executrix,  on  a  bond  for  400Z. 

given  to  the  plaintiff  by  the  testator  of  the  defendant.    Plea, 

pkne  administravit.    Beplication,  assets  unadministered,  upon 

which  issue  was  joined.     At  the  trial  before  Jervis,  J.,  at  the 

Sammer  Great  Sessions  for  the  county  of  Chester,  1829,  the 

plaintiff  rested  his  case  upon  the  proof  of  the  probate,  which  was 

stamped  to  cover  a  sum  above  2,000Z.  and  under  8,0002.    In 

answer  to  this  the  defendant  proved  that  on  the  death  of  the 

testator,  who  had  been  a  captain  *in  the  army,  and  at  the  time      [  *26i  ] 

of  his  death  (in  1826)  was  on  half  pay,  property  belonging  to  him 

to  the  amount  of  129Z.  only  came  to  the  hands  of  the  defendant  as 

executrix,  and  that  she  had  paid  79Z.  for  funeral  expenses,  and 

551.  for  probate  duty,  she  having  by  the  advice  of  her  solicitor 

sworn  to  property  between  2,000Z.  and  8,000Z.  on  the  expectation 

of  recovering  that  sum  in  a  suit  in  chancery  which  had  been 

commenced  by  her  testator  and  was  still  pending.     Upon  this 

evidence  the  learned  Judge  said  he  was  of  opinion  that  the  two 

smns  of  65Z.  and  79Z.  were  sufficient  to  cover  the  assets  proved, 

and  that  the  defendant  therefore  was  entitled  to  a  verdict.    The 

plaintiff's  counsel,  without  addressing  the  jury,  elected  to  be 

nonsuited.    In  Michaelmas  Term  following  Cottingham  obtained 

a  rale  nisi  for  setting  aside  the  nonsuit,  on  the  ground,  first,  that 

as  against  a  creditor,  79Z.  was  too  large  a  sum  to  be  allowed  for 

fnneral  expenses;  and,  secondly,  that  the  66Z.  for  stamp  duty 

ought  not  to  have  been  expended  under  the  circumstances. 

J.  Jervis  now  shewed  cause : 

The  plaintiff  having  elected  to  be  nonsuited,  without  insisting 
that  any  question  should  be  submitted  to  the  jury,  is  not  entitled 
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Hancock  to  a  new  trial:  Butler  v.  Dorant,\  Robinson v,  Cook,X  Elsworthy 
FoDMORE.  V.  Bird ;  §  and  it  is  reasonable  that  it  should  be  so,  because  when 
counsel  acquiesce  in  the  opinion  of  the  Judge,  the  opposite  counsel 
is  prevented  from  giving  any  further  evidence  which  he  may  have 
in  answer  to  the  plaintiff's  claim.  But,  independently  of  this 
[  *262  ]  objection,  if  the  funeral  was  suitable  *to  the  degree  of  the 
testator,  of  which,  considering  his  station,  there  can  be  little 
doubt,  the  defendant  is  entitled  to  an  allowance  in  respect  of  it. 
It  is  true,  the  question  how  far  it  was  suitable,  might  have  been 
submitted  to  the  jury,  but  the  objection  is  not  upon  that  ground ; 
for  it  is  contended  that  under  no  circumstances  can  the  expense 
of  a  suitable  funeral  be  allowed  against  a  creditor  where  the 
assets  in  hand  are  not  sufficient  to  satisfy  the  debts  of  the  estate. 
The  general  rule  to  be  found  in  the  law  books  upon  this  subject 
is,  that  against  a  creditor  nothing  shall  be  allowed  beyond  what 
is  absolutely  necessary  to  bury  the  deceased.  At  first  40^.  only  was 
allowed ;  then  5Z. ;  and  at  last  102. ;  but  even  this  sum  would  not 
probably,  in  the  improved  state  of  society,  be  considered  sufficient. 
This  rule,  however,  is  vague  and  indefinite,  and  can  only  apply 
where  the  estate  will  ultimately  be  insolvent.  Such  was  the 
construction  which  Lord  Habdwicke  put  upon  this  rule  in  Stagg 
V.  Punter, ^\  for  he  says  when  a  person  dies  insolvent  no  more 
shall  be  allowed  than  is  necessary.  Now  the  estate  here  will  not 
be  ultimately  insolvent,  and  it  is  reasonable  that  the  claim  of  the 
plaintiff  should  be  postponed  to  that  of  the  executrix  arising  from 
the  performance  of  an  act  which  must  always  be  performed  before 
the  affairs  of  the  deceased  can  be  properly  investigated.  Of  such 
paramount  importance  is  this  duty,  that  an  executor  is  liable  for  the 
expenses  of  a  decent  funeral,  even  though  the  testator  be  buried 
without  the  authority  of  his  executor.  TngweJl  v.  He}fman^% 
Rogers  v.  Price  A  \ 

(Batley,  J. :    Only  where  the  funeral  is  suitable,  and  the 
executor  has  assets  in  his  hands.) 

[  268  ]       No  question  can  arise  upon  the  amount  of  the  probate  duty  in 
this  proceeding ;   for  the  executor  is  bound  to  collect  all   the 

t  3  Taunt.  229.  ||  3  Atk.  119. 

X  16  B.  B.  624  (6  Taunt.  336).  f  13  B.  B.  810  (3  Camp.  298). 

§  M*01eL  69.  tt  32  B.  B.  729  (3  Y.  &  J.  28). 
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estate  of  the  deceased,  which  he  cannot  do  before  he  is  clothed  Hanoook 
with  authority  for  that  purpose.  If  ultimately  the  assets  should  podmobe. 
Ml  short  of  the  expectations  of  the  executor,  he  may  have  the 
amount  of  the  duty  reduced,  and  should  he  fail  to  do  so,  then, 
and  not  till  then,  it  will  be  a  question  whether  he  has  been  guilty 
of  a  devastavit.  The  plea  of  plene  administravit  is,  therefore,  a 
complete  answer  to  the  action :  Edwards  v.  Bethel  A 

Cottingham,  contra  : 

With  respect  to  the  payment  of  the  sum  of  55Z.  for  the  stamp 
duty  on  the  probate,  this  was  unnecessary,  and  ought  not  to  be 
allowed.  The  effects  which  actually  came  into  the  hands  of  the 
defendant  amounted  to  the  sum  of  129Z.,  upon  which  the  probate 
stamp  would  have  been  21.  only,  and  it  was  not  competent  to  the 
defendant  to  charge  an  insolvent  estate  with  50{.  more,  upon  mere 
expectations  of  recovering  money  by  a  suit  in  the  Court  of 
Chancery.  But  even  if  this  were  permitted,  still  there  is  a 
provision  in  the  last  Stamp  Act,  55  Geo.  UI.  c.  184,  s.  40,  in 
case  of  the  payment  of  too  high  a  duty,  that  the  excess  may  be 
recovered  back  again,  and  there  had  been  ample  time  since  the 
death  of  the  testator  for  making  an  appUcation  in  this  respect. 

In  the  second  place,  the  sum  of  79Z.  for  the  funeral  expenses  of 
a  testator  who  died  in  insolvent  circumstances  was  too  much  as 
against  a  creditor.  In  strictness,  the  mere  necessary  expenses 
were  in  former  times  ^allowed :  Shelly' a  case.l  But  in  later  times  [  *264  ] 
greater  liberaUty  has  been  shewn  by  the  Courts  in  this  respect. 
In  Smith  v.  Davies^  the  sum  of  5Z.  was  not  thought  to  be  too 
much,  and  subsequently  lOZ.  has  been  allowed.  If  there  were 
no  present  assets,  but  it  appeared  that  there  would  not  ultimately 
be  a  deficiency,  the  allowance  might  properly  be  according  to  the 
degree  and  estate  of  the  deceased :  Stag  v.  Punter.  \\  In  the  present 
case,  however,  although  the  deceased  was  of  the  degree  of  a 
gentleman,  yet  as  the  estate  was  insolvent,  and  that  must  have 
been  well  known  by  the  defendant  when  the  funeral  expenses 
were  incurred,  the  sum  charged,  792.,  was  excessive  as  against 
a  creditor.  ^^^  ^^  ^^^^ 

t  1  B.  &  Aid.  254.  §  Bull.  N.  P.  143. 

t  1  Salk.  296.  ||  3  Atk.  119. 
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Hancock     Baylby,  J. : 

V, 

PoDMOBs.         Issue  was  taken  in  this  case  on  the  plea  of  plene  administramt, 

and  it  was  proved  that  assets,  to  the  amount  of  1292.,  had  come 

to  the  hands  of  the  defendant  as  executrix,  and  that  she  had  paid 

66Z.  for  probate  duty,  and  791.  for  funeral  expenses.    The  learned 

Judge  expressed  an  opinion  that  those  two  sums  were  sufficient 

to  cover  the  assets  proved,  and  that  the  defendant  might  lawfully 

apply  791.  in  payment  of  funeral  expenses,  even  against  a  creditor. 

The  counsel  for  the  plaintiff,  upon  hearing  that  opinion,  elected 

to  be  nonsuited  without  going  to  the  jury.    We  all  think  that  79L 

was  too  large  a  sum  to  be  allowed  in  the  present  case.    The  rule, 

as  against  a  creditor,  is  that  no  more  shall  be  allowed  for  a 

funeral  than  is  necessary.    In  considering  what  is  necessary, 

[  *266  ]      regard  must  undoubtedly  be  had  to  the  degree  and  condition  *in 

life  of  the  party.    In  SheUy's  caset  Lord  Holt  says,  that  "  for 

strictness,  no  funeral  expenses  are  allowable  against  a  creditor, 

except  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and  bearer's 

fees,  but  not  for  pall  or  omamaents,"    In  Stag  v.  Punter^X  Lord 

Habdwigee  says, ''  when  a  person  dies  insolvent,  the  rule  is,  that 

no  more  shall  be  allowed  for  a  funeral  than  is  necessary,  at  first 

only  408.,  then  6Z.,  and  at  last  lOJ."    The  last  mentioned  sum 

may  perhaps,  at  the  present  day,  be  less  than  what  should 

reasonably  be  allowed  for  a  person  of  condition,  but  we  all  think 

that  791.  is  a  larger  sum  than  ought  to  be  allowed  as  against  a 

creditor,  for  the  funeral  of  a  person  in  the  degree  and  condition 

of  life  of  this  testator.    There  ought  therefore  to  be  a  new  trial, 

unless  the  defendant  will  consent  to  let  the  plaintiff  enter  up 

judgment  de  bonis  testatoris,  for  such  a  sum  as,  after  allowing  202. 

for  funeral  expenses,  and  561.  for  probate  duty,  would  remain  in 

her  hands.    But  as  the  plaintiff's  counsel  elected  to  be  nonsuited, 

without  desiring  that  any  point  should  be  submitted  to  the  jury, 

the  rule  must  be  made  absolute  without  costs.    The  plaintiff  will  be 

entitled  to  judgment  for  the  residue  of  the  debt  de  bonis  testatoris 

quando  acciderint,  according  to  the  note  to  Hancock  v.  Proud, 

1  Saund.  886. 

Ride  absolute  wiihout  costs. 

+  1  Salk.  296.  J  3  Atk.  119. 
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REX  V.  FAEADAT.  im 

REX  V.  WOOD.  ^*- 

(1  Bam,  &  Adol.  275—283 ;  S.  C.  9  L.  J.  M.  C.  35.)  t  2^°  ] 

By  the  statute  50  G^.  HE.  c.  41,  s.  23, t  the  penalties  of  hawking 
"without  a  licence  are  not  to  extend  to  sales  hy  the  real  workers  or  makers 
of  goods,  &c.  of  dreat  Britain,  or  hy  their  children,  apprentices,  &c. 
usually  residing  with  them.  Manufacturers  on  a  large  scale,  employing 
workmen  on  premises  where  they  do  not  reside,  and  doing  no  manual 
lahour  themselves,  are  makers  within  the  exemption. 

The  servant  of  such  manufacturers,  not  residing  with  them,  travelled 
with  goods  of  the  manufactory  to  a  town,  where  he  sold  them  in  a  puhlic 
room,  having  advertised  the  goods  as  those  of  his  employers,  to  be  dis- 
posed of  by  him  according  to  their  instructions.  One  of  the  proprietors 
was  present,  gave  directions,  noted  the  purchases,  and  received  money, 
but  no  one  was  informed  who  he  was :  Held,  that  the  seller,  though  not 
licensed,  was  exempt  from  penalty,  the  sale  being  substantially  a  sale  by 
the  master. 

Thb  defendants  were  severally  convicted  under  the  Hawkers' 
and  Pedlars'  Act,  50  Geo.  III.  c.  41,f  s.  17,  of  having,  as  hawkers 
and  trading  persons  going  from  town  to  town  and  travelling  in 
England,  exposed  to  sale  certain  goods,  wares,  and  merchandize, 
to  wit,  a  quantity  of  china  and  earthenware,  without  any  licence 
so  to  do.  The  defendant  in  each  case  was  adjudged  to  have 
forfeited  for  his  offence  the  sum  of  lOZ.  The  convictions  were 
appealed  against  and  quashed  by  the  Sessions,  subject  to  the 
opinion  of  this  Court  on  cases  reserved,  the  substance  of  which 
was  as  follows : 

It  was  admitted  that  the  defendant  Wood,  having  an  auctioneer's 
licence  but  not  a  hawker's  licence,  and  the  defendant  Faraday 
being  a  trading  person,  but  having  no  hawker's  licence,  went 
from  town  to  town  and  travelled  in  England,  exposing  to  sale 
by  public  auction  china  and  earthenware  ;  and  that  they  did  on 
the  2drd  of  May,  1827,  at  the  city  of  Oxford,  expose  the  goods 
in  question  to  sale,  as  stated  in  the  conviction,  and  that  the  said 
sale  was  advertised  by  hand-bills,  which  Faraday  circulated, 
stating  that  the  defendant  Wood  had  received  instructions  from 
Messrs.  6.  and  C.  Mason,  proprietors  of  the  china  works  at 
Lane  Delph,  to  dispose  of  their  stock  without  reserve.    Faraday, 

t  Substantially  (so  far  as  relates  to  the  point  of  this  case)  reproduced  by 
the  Hawkers'  Act,  1888  (51  &  52  Vict  c.  33),  s.  3  (3)  (&).— B.  C. 

19—2 


292  1830.    K.  B.     1  B.  &  AJD.  275—277.  :e.b. 

BEX  who  was  concerned  in  the  china  works  in  the  manner  herein- 
Faradat  After  mentioned,  *was  present  throaghout  the  sale  (which  was 
AND  Wood,  j^y  auction),  and  gave  directions,  noted  down  the  names  of  the 
purchasers,  and  received  money  for  the  lots  ;  but  no  communica- 
tion was  made  to  the  persons  present  that  he  was  the  owner  of  or 
interested  in  the  goods.  The  defendant  Wood  was  and  for  several 
years  last  past  had  been  a  servant  of  the  persons  composing  the 
firm  of  Messrs.  George  and  Charles  Mason,  at  Lane  Delph, 
Staffordshire,  at  a  yearly  salary,  and  his  auctioneer's  licence 
was  taken  out  and  paid  for  by  them.  They  had  usually  employed 
him  in  travelling  about  the  country  for  orders,  and  latterly  in 
selling  by  auction  at  different  towns.  His  employment  lay  so 
much  abroad  that  he  was  seldom  at  Lane  Delph,  and  never  for 
more  than  ten  days  together,  and  at  those  times  he  dwelt  at  the 
house  of  the  foreman  of  the  works,  which  house  was  near  to  but 
not  at  the  manufactory.  He  was  not  a  householder  at  Oxford. 
All  the  china  and  earthenware  sold  was  made  at  the  manufactory 
of  Messrs.  Masons  at  Lane  Delph,  in  which  upwards  of  400  men 
were  employed,  and  which  was  carried  on  upon  very  extensive 
premises.  Mr.  George  Mason  lived  at  a  seat  called  Wetley  Abbey, 
seven  miles  from  the  factory ;  Mr.  Charles  Mason  resided  about 
one  mile  from  it.  Both  were  in  the  habit  of  attending  the 
manufactory  to  inspect  and  give  directions  to  the  workmen,  but 
not  to  perform  any  manual  labour. 

An  indenture  was  given  in  evidence,  dated  the  9th  of  February, 
1825,  and  made  between  the  Messrs.  Mason  and  the  defendant 
S.  B.  Faraday,  in  which  it  was  stated,  that  Messrs.  Mason,  in 
consideration  of  their  trust  and  confidence  in  the  said  S.  B.  Faraday^ 
who  had  for  some  time  past  been  in  their  employ  as  clerk  and 
traveller  and  assistant,  had  agreed  to  admit  him  into  co-partner- 
[  •277  ]  ship  *with  them  in  the  said  trade  from  the  26th  of  April  then 
last  past  for  the  term  of  seven  years,  and  from  thence  for  such 
further  time  as  they  should  mutually  agree,  upon  the  terma 
thereinafter  expressed.  The  parties  then  covenanted  for  such 
co-partnership,  determinable  nevertheless  at  the  option  of  the 
said  G.  M.  Mason  and  C.  J.  Mason,  or  the  survivor  or  continuing 
partner  of  them ;  the  business  to  be  carried  on  in  their  names 
for  the  common  benefit,  and  at  the  common  risk  of  the  several 
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parties ;  the  present  capital  and  stock  to  be  still  employed  in  the         Bbx 

If* 

bosinesSy  but  to  be  and  continue  the  private  property  of  the     faradat 

Masons ;  the  profits,  after  certain  deductions  made  in  favour  of    ^^  Wood. 

the  Masons,  to  be  divided  into  sixteen  parts,  fifteen  of  which 

were  to  belong  to  the  Masons,  and  one  to  Faraday«     The  time  of 

Faraday  had,  for  many  years  before  the  conviction,  been  employed 

in  attending  and  managing  sales  in  various  parts  of  the  country* 

He  gave  directions  to  the  workmen  when  at  the  manufactory,  but 

performed  no  manual  labour  theve ;  and  had  a  house  of  his  own 

at  Lane  Delph,  very  near  to  but  not  at  the  manufactory,  where 

he  dwelt  when  at  home ;  but  this,  from  the  nature  of  his  occupa« 

tion,  seldom   happened.    The  question  for  the  opinion  of  the 

Court  as  to  Faraday  was,  whether  he  was  exempted  from  the 

penalty  by  the  twenty-third  section  of  the  statute,  as  the  real 

worker  or  maker  of  the  goods  sold. 

And  as  to  Wood,  whether  he  was  protected  by  the  presence  of 
Faraday,  or,  under  the  twenty-third  section  of  the  Act,  as  the 
known  agent  or  servant  usually  residing  with  the  real  manufacturer 
of  the  goods  sold. 

Both  cases  were  argued  together. 

Alderson  in  support  of  the  orders  of  Sessions  :  [  278  ] 

The  sale  in  this  case  was  a  sale  by  Faraday,  and  he  is  protected 
by  B.  28  of  the  Act.t  He  is  a  mak^r  of  the  goods  ;  unless  it  be 
held  necessary  to  his  being  so,  that  he  should  actually  have  put 
his  hand  to  the  work ;  but  the  Act  does  not  appear  to  contemplate 
this,  when  it  speaks  of  the  makers  and  workers,  as  persons  having 
apprentices,  servants,  or  agents.  Upon  the  statement  of  the  case, 
Faraday  was  clearly  managing  the  sale ;  it  is  true  he  was  not 
announced  as  an  owner  of  the  goods,  but  they  were  publicly 
stated  to  be  those  of  the  firm  of  which  he  was  a  member.  In 
Hodgson  v.  Flower yl  a  licensed  hawker  sent  his  servant  out  with 

t  By  50  Geo.  m.  c.  41,  s.  23^,  it  makers  only,  from  carrying  abroad 

is  provided,  that  nothing  in  that  Act  or  exposing  to  sale,  and  selling  by 

■hall  extend  to  hinder  the  real  worker  retail  or  otherwise,  any  of  the  said 

or  workers,  or  maker  or  makers  of  any  goods,  &c.  of  his,  her,  or  their  own 

goods,  &c.  of  Great  Britain,  or  his,  making,  in  any  mart,  &c.,  and  in 

her^  or  their  children,  apprentices,  every  city,  borough,  town  corporate, 

or  known  agents  or  servants,  usually  and  market  town, 

iwiding  with  suoh  real  workers  or  {  2  Camp.  288, 
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Rex        the  licence  to  sell  coals ;  and  an  action  being  brought  against 

fasadat     him  on  the  statute  for  letting  and  for  lending  his  licence,  he  was 

AND  Wood,    j^^j^  ^^^j  liable,  and  a  part  of  the  reason  assigned  was,  that  the 

coals  were  sold  on  his  account,  and  he  received  the  profits.     It 

was  80  here,  and  the  employer  was  present.    If  he  was  exempt 

from  the  penalty.  Wood  was  sheltered  by  that  exemption,  like  the 

servant  of  a  qualified  person  attending  him  in  the  pursuit  of 

game:  Rex  v.  Taylor  A    He  is  further  protected  as  the  known 

agent  I  of  the  makers,  usually  residing  with  them.     His  agency 

was  made  public  by  the  handbills,  and  the  case  states,  that  when 

[  *279  ]      qX  Lane  *Delph,  he  resided  with  the  foreman  at  a  short  distance 

from  the  manufactory. 

Adolphus  and  Chilton,  contra  : 

Admitting  Faraday  to  be  a  partner  of  the  Masons,  he  is  a 
manufacturer  in  the  large  sense,  as  used  in  the  Excise  and  other 
Acts,  but  not  the  real  maker  of  the  goods  within  the  exempting 
clause  of  50  Geo.  III.  c.  41.  This  Act  must  be  construed  with 
reference  to  its  policy,  which  was  not  merely  to  increase  the 
revenue,  but  to  protect  local  trade  against  casual  adventurers. 
The  exceptions  are  in  favour  of  the  industrious  poor,  (some 
classes  of  whom  the  Act  expressly  points  out,)  but  not  of  great 
manufacturers  like  the  employers  in  this  case,  who  keep  four 
hundred  journeymen,  reside  themselves  at  a  distance  from  the 
works,  and  send  their  whole  stock  to  be  disposed  of  in  remote 
places ;  thus  producing,  in  the  highest  degree,  (as  was  observed 
by  Abbott,  Ch.  J.  in  Dean  v.  King,^)  that  inconvenience  which 
the  Act  was  intended  to  prevent.  It 'was  held  in  Rex  v. 
Mainwaring,\\  that  the  privilege  extended  by  s.  28  to  sales  by 
the  children,  apprentices  and  servants  of  the  makers,  usually 
residing  with  them,  applied  only  to  the  case  of  persons  living  in 
the  same  house  with  the  maker  as  part  of  his  family.  And  the 
words  in  the  same  section,  "  of  his,  her,  or  their,  own  making," 
must  signify  a  making,  either  by  the  master  himself,  or  by  the 
description  of  persons  who,  according  to  the  above  case,  would 

t  15  East,  460.  §  4  B.  &  Aid.  517. 

X  The  modem  Act  omits  the  words         ||  10  B.  &  C.  66. 
**  or  known  agents." — E.  C. 
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be  protected  in  selliog ;  that  is,  persons  living  in  the  maker's  Rbz 

house  as  part  of  his  family.    Here  none  of  the  master  manu-  fasadat 

factnrers  live  at  the  place  where  the  workmen  are  employed.  ^^^^^^^' 

The  deed  ^between  Faraday  and  the  Masons,  by  which  a  servant  [  *280  ] 
is  converted  into  a  partner,  clearly  shews  a  design  to  evade 
the  Act. 

(Parke,  J. :  If  that  was  the  sole  object,  as  much  might  have 
been  done  by  giving  Faraday  a  room  in  the  manufactory,  without 
incurring  the  risk  and  inconvenience  of  making  him  a  partner.) 

The  character  of  a  partner,  as  it  has  been  argued,  enables  him 
to  protect  another  person  selling  in  his  presence.  But  with 
respect  to  Wood,  the  sale  by  him  was  not  a  sale  by  Faraday,  for 
he  acted  in  a  distinct  capacity  as  a  licensed  auctioneer,  and 
cannot,  therefore,  be  considered  as  the  mere  instrument  of  the 
master-manufacturer. 

(Baylet,  J. :  Why  might  not  the  owner  sell  or  expose  to  sale 
by  means  of  an  auctioneer  ?f  Wood  was  his  agent  for  the  purpose 
of  ascertaining  the  prices  which  different  persons  would  give. 

Pabkb,  J. :  An  'owner  cannot  do  every  thing  for  himself,  and 
where  is  the  line  to  be  drawn  ?) 

The  case  finds  that  each  exposed  the  goods  for  sale  ;  and  there 
is  no  authority  for  saying  that  the  agent  was  excused  by  the 
master's  presence,  he  being  there  in  secret,  as  far  as  regarded 
his  ownership.  Nor  can  Wood  be  exempted  as  the  known  agent 
usually  residing  with  the  maker,  since  he  did  not  live  at  the 
manufactory :  Rex  v.  Mdinwaring.l 

Bayley,  J. : 

The  question  may  be  different  as  to  Faraday,  and  as  to  Wood. 
Faraday  is  exempted  by  the  twenty-third  section  of  the  Act,  if, 
within  the  fair  meaning  of  that  section,  he  was  the  real  worker 
or  maker  of  the  goods  which  were  sold.  It  is  clear  on  the  evidence, 
*that  about  two  years  before  this  transaction,  the  Messrs.  Mason      [  *28i  ] 

t  Section  7  of  the  Act  was  left     section  17. 
oat  of  consideration  as  not  bearing         %  10  B.  &  C.  66. 
on  the  case,  the  conviction  being  on 
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Bex         admitted  Faraday  to  a  share  of  their  business,  he  became  a 

faradat     partner  to  all  intents,  and  the  goods  afterwards  made  were  his 

AKD    GOD.    pr^p^fty  '^  JQujt  ownership  with  the  Masons.    It  is  asked,  then, 

were  these  parties  the  real  workers  ?  This  question  arises  on  an 
exception  to  a  statute  which  takes  away  from  the  subject  privileges 
he  was  before  entitled  to.  A  depriving  power  is  to  be  construed 
strictly ;  an  exception  to  it  liberally.  Now  the  exemption  here 
is  to  the  real  worker  or  workers,  maker  or  makers,  carrying 
abroad  or  exposing  to  sale  and  selling  any  of  the  goods  specified, 
of  his,  her,  or  their  own  making.  Is  this  to  be  confined  to  cases 
where  the  master  takes  a  manual  share  in  the  work?  The 
intention  of  the  Legislature  may  have  been  so,  but  I  ought  to 
see  clearly  that  it  was  before  I  come  to  such  a  decision.  Looking 
at  the  words  in  their  ordinary  sense,  I  should  say  that  the  persons 
carrying  on  the  trade  and  manufacture  are  the  makers  (not  indeed 
by  their  own  hands,  but  by  their  own  or  those  of  their  workmen), 
of  all  the  articles  manufactured  where  such  trade  is  conducted. 
This  still  places  a  reasonable  limit  on  the  exemption,  confining 
it  to  goods  made  by  persons  really  living  with  the  same  master, 
and  precluding  the  dealer  from  carrying  out  the  goods  of  more 
than  one  house  at  the  same  time.  It  was  urged  as  a  proper 
interpretation  of  the  clause,  that  the  goods  must  be  made  by 
children,  apprentices,  or  servants  usually  residing  in  the  house 
with  the  manufacturer ;  but  I  can  see  nothing  in  the  language 
of  the  Act  to  justify  such  a  conclusion ;  the  clause  must,!  think, 
receive  that  general  construction  which  will  restrict  it  only,  if 
the  master  is  the  seller,  to  things  made  by  the  persons  in  his 
[  *282  ]  employment ;  *or,  if  his  agents  or  servants  are  sent  out,  to  goods 
made  at  the  same  manufactory.  As  to  Faraday,  therefore,  the 
order  of  Sessions  will  be  confirmed.  In  the  case  of  Wood,  the 
Court  will  give  judgment  to-morrow. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion  as  to  Faraday.  Some  grounds  of 
suspicion  were  suggested  with  reBpect  to  the  deed  of  partnership 
between  him  and  the  Masons ;  and  it  is  true  that  his  share  of  the 
profits  was  small ;  but  he  appears  to  have  been  bond  fide  liable 
for  the  losses;  and  there  are  other  circumstances  that  explain 
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the  situation  in  which  he  stood.    At  all  events,  the  Sessions         Bbz 
have  not  found  that  there  was  fraud.    Taking  Faraday,  then,  to     fabaday 
have  been  a  partner,  is  he  protected  by  tiie  twenty-third  section  ?    ^^"^  Wood, 
It  is  objected  that  he  was  not  a  maker,  because  he  performed  no 
manual  labour.    This,  however,  is  the  case  with  all  manufacturers 
on  a  large  scale,  as  coachmakers,  cutlers,  clothiers,  and  the  masters 
of  potteries  and  glass-works ;  and  the  term  ''  maker  "  applies  as 
well  to  a  person  employing  a  thousand  workmen,  and  doing  no 
labour  himself,  as  to  one  who  manufactures  on  a  smaller  scale.  If 
any  additional  limitation  is  desirable,  that  may  be  for  the  con- 
sideration of  the  Legislature.    Under  the  present  Act  I  am  of 
opinion  that  Faraday  was  not  liable. 

Pabke,  J. : 

To  confirm  this  conviction,  the  Court  ought  to  see  clearly  that 

Faraday  was  not  exempted.    The  Act  expressly  refers  to  makers 

of  goods  employing  servants  and  apprentices.     But  it  is  said, 

notwithstanding,  that  the  goods  ought  to  be  made  by  the  master 

personally,  or  by  his  servants  or  others  residing  in  his  *house  as       |^  *283  ] 

part  of  his  family.    To  give  this  effect  to  the  clause  several  words 

must  be  supplied,  which  we  are  not  at  liberty  to  do.    As  it  now 

stands,  it  takes  in  all  cases  where  a  person  manufactures  goods, 

whether  by  himself  or  by  others  in  his  employment.     It  is  to  be 

assumed  that  the  articles  in  question  were  made  after  the  execution 

of  the  partnership  deed,  the  effect  of  which  was  to  vest  all  such 

subsequently  made  goods  in  Faraday  and  the  Masons  as  joint 

traders ;   he,  therefore,  was  to  be  considered  as  a  worker  and 

maker  equally  with  them,  unless  the  Court  could  be  satisfied 

that  the  deed  was  fraudulent,  that  is,  not  that  it  was  framed  to 

avoid  the  operatioB  of  this  statute,  but  that  in  executing  it  there 

was  no  intention  to  make  Faraday  a  real  partner.    This  was  not 

found  by  the  Sessions  ;  and  we  cannot  therefore  impute  it.  With 

respect  to  Wood's  case, 

Cw\  adv.  vvU. 

On  the  following  day,  Bayley,  J.  delivered  the  judgment  of 
the  CouBT  in  this  latter  case : 

We  have  spoken  to  my  Lord  Chief  Justice  on  this  case,  and 
are  of  opinion  that  the  order  of  Sessions  was  right.    It  appeared 
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Bbz        that  Wood  exposed  the  goods  for  sale  under  Faraday,  who  was 

fabadat     the  real  maker.    The  sale  was  in  his  presence  and  with  his 

AKD  Wood,    concurrence ;  and  the  question  is,  whether  such  an  act  of  selling 

was  penal  or  innocent  ?    On  this  state  of  facts  we  are  of  opinion 

that  the  sale  by  Wood  was  substantially  a  sale  by  Faraday,  and 

consequently  that  Wood  was  exempted  from  the  penalty. 

Orders  of  Sessions  confirmed. 


1830.  DE  LA  VEGA  v.  VIANNA.t 

July  6. 
-JL  (1  Bam.  &  Adol.  284—288 ;  S.  0.  8  L.  J.  K.  B.  388.) 

I-        -^  In  a  stiit  between  parties  resident  in  England,  on  a  contract  made 

between  them  in  a  foreign  country,  the  contract  is  to  be  interpreted 
according  to  the  foreign  law,  bat  the  remedy  must  be  taken  according 
to  the  law  here. 

A  foreigner  suing  in  England  upon  an  obligation  contracted  in  another 
country,  is  entitled  to  the  remedies  given  by  the  law  of  this  country. 

The  plaintiff,  a  Spaniard,  and  the  defendant,  a  Portuguese, 
had  some  mercantile  transactions  together  in  Portugal  in  1816, 
by  which,  as  the  plaintiff  alleged,  the  defendant  became  indebted 
to  him  while  both  were  resident  in  that  country.  They  after- 
wards came  to  England,  and  the  plaintiff  there  caused  the 
defendant  to  be  arrested  for  the  debt  stated  to  have  accrued  in 
Portugal.  During  the  Term,  Denman  obtained  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharged  out  of  custody 
on  filing  common  bail.  In  support  of  this  rule  the  affidavit  of 
a  Portuguese  avogado  or  barrister  was  put  in,  stating  that  by 
the  law  of  Portugal  the  person  of  a  debtor  was  not,  and  had 
not  been  since  the  year  1774,  liable  to  arrest  at  the  suit  of  the 
creditor,  either  before  or  after  trial  or  decision  on  the  creditor's 
demand. 

Campbell,  on  a  subsequent  day,  shewed  cause : 

The  defendant  claims  to  be  discharged  from  arrest  in  this 
country,  because  he  would  not  have  been  liable  to  such  pro- 

t  Cited  in  the  judgments  in  Liver ^  386 ;  and  in  Re  Kloehey  Kannrenther 
pool  Marine  Credit  Co,  v.  Hmiter  v.  QeisdbrecM  (1884)  28  Ch.  D.  175, 
(1868)  L.  R.  3  Ch.  479,  37  L.  J.  Ch.      64  L.  J.  Ch.  297.— R.  C. 
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ceeding  in  the  country  where  the  debt  accrued.    This  is  no   DelaVeoa 

mm 

ground  of  discharge.  When  a  suit  is  instituted  between  parties  viakva. 
in  one  country  on  a  contract  made  in  another,  the  construction 
of  the  contract  is  governed  by  the  law  of  the  country  where  it 
was  entered  into,  but  in  pursuing  the  remedy,  the  lex  domicilii 
must  be  consulted.  This  principle  is  supported  by  the  late 
case  of  The  British  Linen  Company  v.  *Di*ummond,^  where  an  [*286] 
action  was  brought  in  this  Court  on  a  written  engagement 
entered  into  in  Scotland;  and  although  by  the  law  of  this 
country  the  Statute  of  Limitations  had  attached,  it  was  con- 
tended that  the  Scotch  law  must  prevail,  which  would  have 
allowed  forty  years  for  commencing  the  suit.  But  this  Court 
thought  the  case  must  be  governed  by  the  law  of  the  country  in 
which  the  action  was  brought.  The  rule  applies  with  additional 
force  in  a  question  as  to  process.  In  Talleyrand  v.  Bovlangerl 
the  opibion  of  Lord  Loughbobough,  which  may  be  urged  on  the 
other  side,  was  formed  partly  on  a  supposed  decision  in  the 
Common  Fleas ;  and  the  judgment  was  influenced  by  an  equitable 
consideration  of  the  bad  faith  and  misconduct  of  the  plaintiff  in 
a  transaction  subsequent  to  the  original  engagement.  In  Melan 
V.  The  Duke  de  FitzjameSy^  the  case  in  the  Common  Fleas  which 
had  been  mentioned  before  Lord  Loughborough,  was  adverted 
to,  but  the  defendant's  counsel  admitted  that  he  had  not  been 
able  to  find  any  account  of  it.  It  is  true  that  in  Melan  v.  The 
Duke  de  Fitzjamea  the  Court  of  Common  Fleas  decided  that  a 
party  could  not  be  held  to  bail  in  this  country  on  an  instrument 
executed  in  France,  which  would  not  have  rendered  his  person 
liable  there.  But  Heath,  J.  differed  from  the  other  two  Judges, 
and  took  this  distinction :  ''  In  construing  contracts  we  must  be 
governed  by  the  laws  of  the  country  in  which  they  are  made ; 
for  all  contracts  have  a  reference  to  such  laws.  But  when  we 
come  to  remedies  it  is  another  thing ;  they  must  be  pursued  by 
tile  means  which  the  law  points  out  where  the  party  resides. 
The  laws  of  the  country  *where  the  contract  was  made  can  only  [  *286  ] 
have  a  reference  to  the  nature  of  the  contract,  not  to  the  mode  of 
enforcing  it."il     This  is  consistent  with  the  doctrines  laid  down 

t  W  B.  B.  595  (10  B.  &  C.  903).  §  1  Bos.  A  P.  138. 

t  4  B.  B.  58  (3  Ves.  447).  II  1  Bos.  &  P.  142. 
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Db  la  vboa.  by  Huber,  Preelect.  pars  11.  lib.  1  (De  Conflictu  Legum)  tit.  8, 
YiANKA.  Beet.  7,t  and  Yoet,  Comment,  ad  Pandect,  lib.  1,  tit.  8,  s.  80,  and 
lib.  44,  tit.  8,  s.  12.1  The  opinion  of  Mr.  Justice  Heath  was 
supported  by  Lord  Ellenborough  in  Imlay  v.  EUesen.^  Lord 
Eldon,  in  Flack  v.  ifoZm,||  referred  to  Talleyrand  v.  Boulanger 
for  the  purpose  of  drawing  the  attention  of  the  parties  to  the  law 
there  laid  down,  but  without  any  expression  of  concurrence. 
Tenon  v.  Mars^  was  decided  on  another  ground. 


Denman,  contra : 

The  fiction  upon  which  our  mesne  process  is  founded  ought 
not  to  be  carried  to  the  extent  of  abolishing  the  comity  of 
nations,  and  obstructing  their  recognition  of  each  other's  laws. 
Lord  Loughborough,  in  Talleyrand  v.  BouZangf«r,++ gives  a  direct 
opinion  on  the  point  now  before  the  Court.  *^  If  it  stood  upon 
[  •287  ]  the  original  contract,"  he  says,  (which  was  *that  made  in  France,) 
"  it  would  be  contrary  to  all  the  principles  which  guide  the  Courts 
of  one  country  in  deciding  upon  contracts  made  in  another,  to  give 
a  greater  effect  to  the  contract  than  it  would  have  by  the  laws  of 
the  country  where  it  took  place."  Melanv.  The  Duke  deFitzjamesl  J 
is  a  direct  authority  on  the  same  side,  and  cannot  be  said  to 
have  been  overruled  by  the  dissent  which  Lord  Ellenborough 
intimated  in  the  course  of  argument  in  Imlay  v.  EUesen.^  The 
point  was  not  discussed  on  that  occasion,  Mr.  Erskine  having 
other  grounds  on  which  he  placed  more  reliance.    Flack  v.  Holm, 


t  '*  Beoeptum  est  opfdma  ratione, 
ut  in  ordinandis  judidis,  loci  oon- 
suetudo,  ubi  agitur,  etsi  de  negotio 
alibi  celebrate,  spectetur." 

X  Yoet  inclines  to  the  opinion  of 
those  jurists  who  say  that  actions 
concerning  personal  property  should, 
in  some  cases  at  least,  be  brought 
where  the  debtor  resides ;  **  in  quan- 
tum debitum  tale  magis  est  in  potes- 
tate  judicis  qui  debitoris,  quam  qui 
creditoris,  domicilio  pr»est."  He 
particularly  notices  the  case  where 
the  '*  prsBscriptio "  (legal  limitation 
of  time)  is  different  in  the  debtor's 
place  of  residence  from  that  prevail- 


ing in  the  creditor's;  and  he  lays 
down  (in  the  second  passage  above 
cited)  that  where  this  occurs,  '*  Spec- 
tandum  videtur  tempus  quod  obtinet 
ex  statute  loci  in  quo  reus  com- 
moratur."  He  does  not,  in  these 
passages,  take  into  consideration 
the  place  of  making  the  contract  as 
affecting  the  remedy  to  be  pursued. 
§  2  East,  453. 

II  21  B.  B.  202  (1  Jao.  &  Walk. 
405). 

IT  8  B.  &  C.  638. 

tt  4  B.  B.  58  (3  Ves.  447). 

tt  1  Bos.  &  P.  138. 
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and  Tenon  v.  Mars,  are  at  least  no  authority  against  this   DelaVega 

application.     The  defendant,  if  discharged  in   person,  is  still      yi^^a. 

answerable  by  his  property. 

Cur.  adv.  vvlt. 


Lord  Tbnterden,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  application  to  discharge  the  defendant,  who  had 

been    arrested  upon   mesne  process,  out  of  custody  on  filing 

common  bail.    The  plaintiff  and  defendant  were  both  foreigners ; 

the  debt  was  contracted  in  Portugal,  and  it  appears  that,  by  the 

law  of  that  country,  the  defendant  would  not  have  been  liable  to 

arrest.     It  is  contended  on  the  authority  of  Melan  v.  The  Duke 

de  FitzjameSy  that  he  is  entitled  to  the  relief  now  sought.     We 

are,  however,  of  opinion,  that  he  is  not.    In  the  case  just 

mentioned,  the  distinction  taken  by  Mr.  Justice  Heath,  who 

differed  from  the  other  Judges,  was,  that  in  construing  contracts 

the  law  of  the  country  in  which  they  are  made  must  govern,  but 

that  the  remedy  upon  them  must  be  pursued  by  such  means  as 

the  law  points  out  where  the  parties  reside.    This  ^doctrine  is 

said  to  correspond  with  the  opinions  of  Huber  and  Yoet.     I  have 

not  had  an  opportunity  of  looking  into  those  authorities,  but  we 

think,  on  consideration  of  the  present  case,  that  the  distinction 

laid  down  by  Mr.  Justice  Heath  ought  to  prevail.    A  person  suing 

in  this  country  must  take  the  law  as  he  finds  it ;  he  cannot, 

by  virtue  of  any  regulation  in  his  own  country,  enjoy  greater 

advantages  than  other  suitors  here,  and  he  ought  not  therefore 

to  be  deprived  of  any  superior  advantage  which  the  law  of  this 

countiy  may  confer.    He  is  to  have  the  same  rights  which  all 

the  subjects  of  this  kingdom  are  entitled  to.     The  rule  must 

be  discharged. 

Rule  discharged.j^ 


t  The  following  passage  of  Voet's 
Commeiitary,  (lib.  ii.  tit.  4,  De  in 
Jus  Yocando,  sect.  45)  applies  to  the 
present  case : 

'*Miiltis  pneterea  in  locis  id  ob- 
tinet,  ne  duo  ejusdem  proyincise  sea 
territorii  incolse  se  invicem,  aut  bona, 
sistant,"  (arrest)  **  in  alio  territorio. 
Sic  duo  Biabantini  se  invicem  non 


extra  Brabantiam,"  &c.  ^'  Quod  si 
quis,  neglecta  statuti  dispositione, 
conoivem  aut  bona  ejus  alibi  stiterit, 
litis  moyendse  gratili,  non  peccabunt 
quidem  istius  loci  judices,  si  arres- 
turn  oonfirment;  cum  non  ligentur 
alieni  territorii  hgibus,  talem  arres^ 
taiionem  concivium  vetantibus ;  sed 
qui  ita  detentus  litigare  coactus  est, 
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REX  V.  The  INHABITANTS  of  OXFORDSHIRE. 

(1  Bam.  &  Adol.  289-1302 ;  S.  0.  8  L.  J.  K  B.  354.) 

The  inhabitants  of  a  county  are  bound  by  oonunon  law  to  repair  bridges 
erected  over  such  water  only  as  answers  the  description  of  flumen  yel 
cursus  aquee,  that  is,  water  flowing  in  a  channel  between  banks  more 
or  less  defined,  although  such  channel  may  be  occasionally  dry :  And, 
therefore,  where  the  road  by  which  a  bridge  was  approached  passed 
between  meadows  which  were  occasionally  flooded  by  a  river,  and  for 
convenient  access  to  the  bridge  a  raised  causeway  had  been  made,  having 
arches  or  culverts  at  intervals,  for  the  passage  of  the  flood  water,  which 
were  equally  necessary  to  the  safety  of  the  main  bridge  and  the  cause- 
way ;  it  was  held,  that  the  inhabitants  of  the  county  were  not  bound  to 
repair  such  arches  being  at  the  distance  of  more  than  300  feet  from  the 
end  of  the  main  bridge. 

Indictment  of  which  the  first  count  was  for  not  repairing  a 
bridge  called  Chislehampton  Bridge,  situate  in  the  county  of 
Oxford.  The  second  count  was  for  not  repairing  a  bridge  situate 
partly  in  the  parish  of  Chislehampton,  and  partly  in  the  parish 
of  Newington,  in  the  same  county.  The  third  count  was  for  not 
repairing  a  bridge  situate  in  the  liberty  of  Brookhampton,  in  the 
said  parish  of  Newington.  The  fourth  and  fifth  counts  were 
similar  to  the  third.  The  sixth  was  for  not  repairing  a  bridge 
in  the  road  leading  from,  &c.  to,  &c.  in  the  same  county.  Plea, 
not  guilty.  At  the  trial  before  Park,  J.,  at  the  Spring  Assizes 
for  the  county  of  Berks,  1829,  it  appeared  that  Chislehampton 
Bridge  was  one  over  the  river  Thame,  from  Chislehampton  on 
the  west  bank,  to  Brookhampton,  in  the  parish  of  Newington, 
on  the  east  bank.  The  road,  in  continuation  of  the  bridge  east- 
ward, ran  through  low  meadow  ground  in  Brookhampton,  liable 
to  be  flooded  by  the  river  for  a  length  of  576  feet  from  the  foot 
of  the  bridge,  and  formed  a  causeway,  in  which  were  placed,  at 


recte  petet  a  tvjo  judice,  condemnari 
concivem,  ut  arresti  vinculum,  contra 
statuti  domicilii  prohibitionem  aHbi 
impositum,  remittat,  litique  aHbi 
coeptsB  cum  impensis  renunciet,  ac 
sol  vat  mulctam  statuto  dictatam,'* 
&c. 

Yoet  adds,  that  it  was  a  received 
practice  in  some  places,  to  remit 
foreigners  under  these  circumstances 
to  their  own  Courts,  if  both  parties 


were  of  the  same  domicile,  and  the 
defendant  asked  such  relief.  **  Quod 
tamen  vel  ex  comitate  magis,  quam 
necessitcUe,  fit,  vel  magis  ad  decH- 
nandam  nimiam  litium  frequentiam, 
judicibus  molestam,  civibus,  inde 
suarum  litiiun  protelationem  patien- 
tibus,  damnosam."  And  he  cites 
for  this,  Boseboom,  Costuymen  van 
Amsterdam,  cap.  19,  art.  29. 
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different  intervals  of  space,  five  arched  openings.  Two  of  the  Bbx 
five  openings  were  within  800  feet  of  the  bridge,  and  those  the  xhb  Ikhabi- 
connty  had  always  repaired.  The  other  three  were  situate  beyond  oxpom^ 
the  distance  of  800  feet,  two  close  together,  being  182  yards,  and  bhibb. 
the  third  172  yards  from  the  bridge ;  and  *the  question  was,  as  [  *290  ] 
to  the  liability  of  the  county  to  repair  these.  It  was  proved,  on 
the  part  of  the  prosecution,  that  these  three  openings  were  out 
of  repair,  and  that  the  meadow  ground  over  which  the  causeway 
with  its  arches  was  carried,  was  subject  to  be  much  flooded ;  that 
there  was  generally  a  strong  current  in  winter  through  the  arches 
in  question,  and  that  they,  by  giving  vent  to  the  flood  water, 
helped  to  protect  the  bridge,  which  would  be  in  danger  from  the 
penning  up  of  the  water  if  the  causeway  had  no  arches ;  that  a 
little  water  generally  remained  under  these  arches  long  after  the 
adjoining  meadows  were  dry;  that  the  bridge  and  causeway 
arches  appeared  to  be  of  one  uniform  style  of  building,  and  to 
have  been  built  at  the  same  time ;  that  a  farmer  of  the  liberty 
of  Brookhampton,  within  which  liberty  the  causeway  arches  were 
situate,  had  strewed  some  stones  over  the  bridge,  and  also  over 
the  whole  of  the  causeway  and  arches,  to  repair  the  road  over 
them,  and  had  got  his  bill  for  the  work  allowed  by  the  county 
magistrates,  and  that  the  same  was  paid  by  the  county  treasurer. 
On  the  part  of  the  defendants  it  was  proved,  that  the  arches  in 
question  were  built  not  over  the  ordinary  stream  or  course  of  the 
river,  but  over  firm,  solid,  meadow  ground ;  that  an  indictment 
for  not  repairing  those  arches  had  been  preferred  against  the 
county  of  Oxford  in  1826,  and  tried  at  the  Summer  Assizes  for 
the  county  in  that  year,  and  a  verdict  taken  by  consent  for  the 
Crown,  subject  to  a  case  for  the  opinion  of  this  Court,  and  that 
judgment  had  been  afterwards  given  for  the  defendants.  It  was 
proved  also  by  three  builders  of  experience,  that  they  had  minutely 
examined  the  architecture  of  the  bridge  and  arches,  and  found  that 
the  arches  of  the  bridge,  and  the  first  arch  of  the  causeway,  were 
segments  of  circles,  *and  appeared  to  be  of  much  greater  antiquity  [  *29i  ] 
than  the  other  arches  of  the  causeway.  The  latter  were  elliptical, 
and,  from  an  inscription  on  a  stone  upon  the  front  of  the  second 
archway,  seemed  to  have  been  built  in  1781.  Evidence  was  also 
given  on  the  part  of  the  defendants,  that  repairs  had  been  done 
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upon  the  causeway,  and  stones  laid  upon  the  road  over  the  arches 
in  dispute  by  the  liberty  of  Brookhampton,  which  repairs  its  own 
roads.  The  learned  Judge  pointed  out  to  the  jury,  among  other 
things  necessary  to  fix  the  defendants  with  liability,  that  the 
place  wanting  repair  must  be  shewn  to  be  a  public  bridge ;  and  with 
reference  to  this  point,  he  directed  them  to  find  for  the  Crown  if 
they  thought  that  the  bridge  in  this  case  was  a  bridge  in  the 
King's  highway,  from  the  use  of  which  the  public  derived  a 
benefit,  and  if  they  thought  that  the  arches  in  question  formed 
a  part  of  that  bridge,  or  in  themselves  constituted  such  bridges. 
A  verdict  having  been  found  for  the  Crown,  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence,  the  proof  being,  that  the  arches  in  question 
were  erected  not  over  a  river  or  watercourse,  but  over  meadow 
land  which  was  occasionally  overflowed,  and  the  inhabitants  of 
a  county  being  liable  only  to  repair  bridges  erected  over  a  river 
or  watercourse.  At  the  sittings  in  banc  after  Trinity  Term,  1829, 
Taunton  and  Cooper  were  heard  against  the  rule,  and  Jervis  and 
Campbell  in  support  of  it;  and  the  learned  Judges  directed  a 
further  argument  before  the  full  Court.  The  case  was  now 
argued  by 

Tay.nton,  against  the  rule : 

It  was  a  question  of  fact  for  the  jury  whether  the  arches  in 
question  came  under  the  description  of  a  public  bridge,  and  were 
necessary  *f  or  public  convenience.  It  may  have  been  immaterial 
whether  the  arches  in  question  were  coeval  with  the  bridge  over 
the  stream.  They  may  have  been  built  subsequently,  yet  each 
of  them  may  be  a  bridge  if  it  serves  that  purpose  for  the  public. 
The  two  questions  left  to  the  jury  by  the  learned  Judge  were 
proper, — ^first,  whether  that  which  was  described  as  a  bridge  in 
this  case  was  a  public  bridge,  and  necessary  or  convenient  to  the 
public  ?  and,  secondly,  whether  the  arches  were  a  necessary  part 
of  that  bridge,  or  in  themselves  constituted  such  bridges  ?  The 
jury  found  generally  for  the  Crown,  and  there  was  ample  evidence 
to  warrant  that  finding.  Lord  Coke,  in  2  Inst,  p-  700,  says, 
''  Pons  significat  omne  quod  super  aquas  transimus,  unde  pon- 
ticulus."    These  arches  come  within  that  definition  of  a  bridge. 
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Lord  Coke  then  quotes  two  Latin  lines  describing  a  bridge  at         Hex 
Tadcaster  as  built  over  no  stream  or  watercourse :  but  he  adds,  the  Inhabi* 
"Vidit  et  scripsit  poeta  in  SBstate."     The  arches  in  question      oxfobd-*^ 
clearly  have  as  much  the  character  of  a  bridge  as  the  structure       shire. 
mentioned  by  Lord  Coke.    The  fact  of  there  not  being  water  at 
all  times  under  the  arches  is  immaterial.     Every  bridge  over  a 
stream  which  is  subject  to  be  increased  or  diminished  by  the  flow 
or  reflow  of  the  tide  has  the  space  under  some  of  its  arches  free 
from  water  during  some  period  of  every  twelve  hours,  yet  such 
arches  are,  notwithstanding,  a  part  of  that  bridge.    So  the  arches 
in  this  case  are  a  part  of  the  main  bridge.    The  arches  of  a  bridge 
are  for  the  purpose  of  letting  off  the  water  in  ordinary  times,  so 
as  to  drain  the  land  adjoining.    These  arches  are  for  the  purpose 
of  letting  off  the  water  in  time  of  floods.     The  water  which  then 
overflows  the  meadow  land  is  as  much  part  of  the  river  as  the 
water  which  ^at  other  times  is  confined  within  the  banks ;  and      [  *293  ] 
consequently  these  arches  are  over  the  river  or  watercourse. 
These  arches  were  useful  to  the  public;   they  answered  three 
purposes :  first,  they  enabled  the  public  to  make  the  passage ; 
secondly,  by  letting  off  the  water,  they  contributed  to  the  safety 
of  the  original  bridge ;    and,  thirdly,  they  contributed  to  the 
preservation  of  the  causeway.    It  is  true  that  they  are  not  con- 
tinuous, but  it  is  wholly  immaterial  whether  the  intermediate 
space  between  them  and  the  bridge  be  niasonry  or  a  causeway, 
which  is  only  a  bank  of  earth. 

Campbell,  contra  : 

The  arches  in  question  do  not  constitute  such  a  bridge  or  part 
of  a  bridge  as  the  inhabitants  of  a  county  are  bound  to  repair. 
Their  liability  extends  only  to  structures  over  which  passengers 
go  from  one  bank  of  a  river  or  watercourse  to  the  other.  Any 
other  arches  are  merely  incidental  to,  but  not  necessarily  part 
of,  a  bridge  repairable  by  the  county.  A  bridge  is  a  structure 
contrived  for  the  carrying  a  road  across  a  stream  of  water,  with- 
out obstructing  the  channel  of  the  stream  in  its  function  as  the 
natural  drain  of  the  adjoining  lands.  If  upon  the  evidence,  there- 
fore, the  jury  found  that  the  arches  in  question  were  part  of  the 
bridge,  or  that  they  in  themselves  constituted  a  bridge,  they  found 
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against  the  evidence,  because  the  proof  was  that  the  arches  were 
raised  not  over  a  river  or  watercourse,  but  over  solid  meadow 
land ;  and  such  a  structure  is  not  a  bridge  which  the  inhabitants 
of  a  county  are  liable  to  repair.     They  are  not  liable  to  repair 
every  arch  in  a  highway,  e.g.  an  arch  across  a  ravine  where  there 
is  no  water,  like  the  North  and  South  Bridges  in  the  city  of 
Edinburgh,  but  only  a  structure  across  the  alveus  or  ^channel 
of  a  river  or  watercourse.    In  general  such  a  structure  is  of  con- 
siderable importance,  and  the  maintenance  of  it  being  very  costly, 
the  burden  of  repairing  it  is  properly  laid  upon  a  large  body,  the 
inhabitants  of  a  county  ;  whereas  an  arch  in  a  causeway  may  in 
most  instances  be  well  repaired  by  a  smaller  body,  the  inhabi- 
tants of  a  parish.     The  banks  of  a  river  are  definite  and  well 
known,  being  limited  by  the  ordinary  channel ;   but  when  the 
country  is  flooded,  the  overflowed  meadow  is  no  part  of  the  alveus 
or  channel  of  the  river.    The  limits  of  the  water  are  then  uncertain 
and  indefinite  ;  and  the  structure  by  means  of  which  the  public 
pass  such  overflowed  meadow  is  no  part  of  the  bridge  which  the 
county  by  common  law  is  bound  to  repair.    In  2  Inst.  p.  701, 
Lord  Coke,  in  commenting  on  the  Statute  of  Bridges,  22  Hen.  YIII., 
says  that  the  indictment  on  this  statute  saith,  '^  Quod  pons  publicus 
et  communis  situs  in  alta  regia  via  super  flumen  seu  cursum 
aquee,"  &c.    Lord  Coke  seems  to  have  been  of  opinion  that  it  was 
indispensable  to  the  character  of  bridges  coming  under  the  opera- 
tion of  that  statute,  and  within  the  common-law  obligation  upon 
counties  to  repair,  that  they  should  cross  a  stream  or  water- 
course, and  that  an  indictment  for  not  repairing  should  contain 
such  an  averment ;  and  though  it  may  not  at  the  present  day 
be  essential  to  the  validity  of  an  indictment,  it  is  by  no  means 
unusual.     In   Rex  v.    The  Inhabitants   of  Salop, ^  Rex  v.   The 
Inhabitants  of  Lindsey,X  Rex  v.  The  Inhabitants  of  Northampt^m^^ 
the  indictments  contained  such  allegations.     At  all  events,  the 
bridge  must  be  proved  to  be  over  a  watercourse  to  support  the 
allegation  that  the  ^inhabitants  of  the  county  are  bound  to  repair 
it.     The  meadow  which  is  covered  by  water  in  times  of  flood 
is  not  a  watercourse. 


t  12  E.  E.  307  (13  East,  95). 
t  12  E.  E.  529  (14  East,  317). 


§  15  E.  E.  241  (2  M.  &  S.  262). 
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The  jury  in  this  case  must  have  found  either  that  the  arches        Rbx 
in  question  were  part  of  the  main  bridge,  or  that  they  in  them-  xhe  Ikhabi- 
selves  ^ere  bridges.    Now.  first,  these  arches  were  not  part  of     l^^^- 
the  main  bridge;   that  leads  from  bank  to  bank,  leaving  the       shibb, 
waterway  unobstructed.    The  bridge  would  have  been  perfect 
if  the  causeway  had  never  been  raised.     The  raised  road  there- 
fore is  no  part  of  the  bridge.     The  arches  in   question  were 
rendered   necessary  by  the  road,  but  not  by  the  bridge;   for 
suppose  instead  of  a  bridge  there  had  been  a  ford  or  ferry,  and 
there  had  been  a  road  to  it  across   the  meadow,  it  must  of 
necessity  have  been  so  much  raised   along  the  whole  line  of 
meadow  ground  as  to  require  at  short  intervals  openings  or  vent 
arches  for  flood  water,  and  these  arches  would  be  part  of  the 
road.     They  are  not  less  a  part  of  the  road  because  the  passage 
over  the  channel  of  the  river  is  effected  by  means  of  a  bridge 
instead  of  a  boat.     If  there  were  no  raised  road  to  the  bridge, 
the  flood  water  would  run  over  the  meadow,  and  fall  into  the 
channel  of  the  river,  but  in  consequence  of  the  road  being  raised, 
there  would  be  danger  to  the  bridge  without  those  openings  which 
are  described  as  the  new  arches.     Now  it  would  be  unlawful  and 
indictable  to  raise  the  road  without  arches  so  as  to  endanger  the 
bridge.     Those  who   caused  the  obstruction,   therefore,    must 
obviate  the  mischief.    If  these  arches  be  part  of  the  main  bridge, 
where  does  the  bridge  end,  and  where  does  the  road  begin  ?    Can 
it  be  said  that  because  a  road  in  continuation  from  a  bridge 
crosses  low  meadow  ground  for  a  considerable  space,  *the  whole      [  *296  ] 
of  that  space  is  to  be  considered  a  bridge,  in  contradistinction 
to  the  road,  by  reason  of  there  being  vent  arches  under  it  to  let 
off  the  flood  water  ?  yet  if  these  arches  are  to  be  considered  part 
of  the  main  bridge,  the  argument  must  go  that  length.     The 
statute  22  Hen.  YIII.  c.  5,  was  passed  to  define  the  extent  to 
which  counties  shall  be  liable  to  the  repair  of  highways  adjoining 
bridges  :  Rex  v.  The  West  Riding  of  Yorkshire ;  t  and  it  fixes  the 
limit  at  800  feet  from  the  end  of  the  bridge.     By  the  end  of  the 
bridge  the  Legislature  must  manifestly  have  intended  the  bank 
of  the  river  or  stream,  which  is  generally  the  point  where  the 
structure  built  for  the  purpose  of  a  bridge  actually  terminates. 

t  8  R.  B.  688  (7  East,  688). 
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Lord  Ellbnborouoh  says,  in  Rex  v.  The  West  Riding  of  Yorkshire, 
**  The  statute  of  Hen.  YIII.  may  be  considered  as  having  specified 
the  distance  of  300  feet  from  the  ends  of  the  bridges,  for  the 
purpose  of  reducing  to  a  more'  convenient  certainty  what  should 
in  all  cases  thereafter  be  considered  as  the  extent  and  limit  of 
this  charge  upon  the  county." t  The  indictment  in  that  case, 
which  was  for  non-repair  within  the  800  feet,  described  the  place 
in  question  as  part  of  the  highway,  not  of  the  bridge.  If  the 
arches  of  a  causeway  in  continuation  of  a  bridge  be  parcel  of  the 
bridge,  then  the  county  must  repair  for  300  feet  beyond  the  last 
arch.  But  suppose  that  the  causeway  ended  with  these  arches, 
and  the  road  then  fell  to  a  level  below  that  of  the  adjoining 
^meadows,  and  was  in  times  of  flood  impassable,  the  county 
then  would  be  bound  to  raise  it,  and  to  construct  one  more  vent 
arch.  That  again  would  oblige  the  county  to  maintain  the  road 
for  another  800  feet  beyond  the  arch  so  erected,  and  so  on ;  and 
the  main  bridge  might  thus  be  constructively  lengthened  to  any 
extent.  These  arches,  therefore,  are  not  a  part  of  the  main 
bridge.  Secondly,  they  are  not  independent  bridges,  which  the 
county  are  liable  to  repaii*.  That  point  ^must  have  been  decided 
by  the  Judges  of  this  Court  upon  the  special  case  in  Rex  v. 
Inhabitants  of  Oxfoi'dshire,  Trinity  Term,  1827,  t  which  was  so 


t  8  R.  R.  695  (7  East,  599).  Lord 
Elle^bobottoh  obseryes,  (8  E.  R. 
693 ;  7  East,  596)  that  the  300  feet 
of  highway  at  the  ends  of  a  bridge 
are  **  in  the  nature  of  the  thing  inti- 
mately connected  with  it,  and  the 
exact  limits  difficult  in  some  cases 
to  be  ascertained,  from  the  continua- 
tion of  arches  beyond  the  sides  of 
the  river ; "  and  that  the  statute 
of  Hen.  VIII.  meant  to  define  the 
limit,  which  perhaps  was  uncertain 
at  common  law. 

X  This  was  an  indictment  for  not 
repairing  a  certain  common  public 
bridge,  situate  in  the  parish  of  New- 
ington,  in  the  county  of  Oxford,  in 
the  King^s  common  highway  there, 
leading  from  Newington,  towards  and 
unto  a  certain  turnpike  gate  called 
Brookhampton   Grate,   in    the   same 


county.  There  was  another  similar 
count.  On  the  indictment  coming- 
on  to  be  tried  at  the  Assizes,  a  verdict 
was  taken  by  consent  for  the  Crown, 
subject  to  a  special  oase  for  the 
opinion  of  this  Court: 

The  case  stated  in  substance,  that 
what  were  called  bridges  in  the 
indictment  were  arches  in  a  cause- 
way adjoining  to  Chislehampton 
Bridge  above  mentioned ;  that  these 
arches  were  above  300  feet  fix)m  the 
bridge;  that  the  road  in  which  the 
arches  and  bridge  were  situated  was 
a  public  highway  and  of  great  traffic : 
that  the  causeway  in  which  the  arches 
were  placed  was  a  road  artificially 
i*aised,  about  five  feet  above  the  level 
of  the  adjoining  meadows,  which  were 
occasionally  subject  to  be  flooded  by 
the  overflowing  of  the  river  in  ramy 
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stated  as  to  raise  *the  question  whether  these  arches  in  them-         Rex 
selves  constituted  bridges  which  the  county  were  liable  to  repair,  xhe  Ikhabi- 
and  the  Court  gave  judgment  for  the  defendants.    Independently 
of  that  decision,  they  do  not  constitute  *such  bridges,  because 
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fieasoDB,  and  that  part  of  such  over- 
flowings passed  through  the  indicted 
arches;  that  part  of  such  overflow- 
ings also  passed  over  the  road  where 
the  causeway  ended,  the  road  being 
there  below  the  level  of  the  adjoining 
meadows ;  that  the  spaces  under  the 
arches  were  somewhat  below  the  level 
of  the  adjoining  meadows,  and  the 
water  in  general  remained  in  such 
spaces  for  a  considerable  time  after 
the  floods  had  abated;  that  the 
indicted  arches  had  the  appearance 
of  antiquity,  and  of  having  been  built 
about  the  same  time  as  the  bridge 
over  the  river  Thame. 

Tindaly  Solicitor-General,  for  the 
Crown : 

The  arches  of  tKe  bridge,  in  times 
of  flood,  were  not  probably  sufficient 
to  carry  off  the  water,  and  it  became 
necessary,  for  the  preservation  of  the 
bridge,  to  make  other  arches,  *and 
the  appearance  of  the  arches  in  the 
causeway  is  such  as  to  raise  a  sup- 
position that  they  were  built  at  the 
same  time  as  those  of  the  bridge.  If 
that  be  so,  and  they  were  built  for 
the  same  purpose,  they  must  be  sub- 
stantially part  of  the  bridge.  If, 
instead  of  a  raised  causeway,  there 
had  been  a  continuous  series  of 
arches,  there  could  have  been  no 
doubt  that  those  arches  were  part 
of  the  bridge.  It  is  not  necessary 
that  water  should  at  aU  times  run 
under  such  arches  to  make  them 
part  of  a  bridge.  In  Gresner's  The- 
saurus, one  meaning  ascribed  to  the 
word  ** pons'*  is  '*via  aggerata  et 
lapidibus  constrata  propter  paludo- 
sum  solum,"  and  Tacitus  Ann.  lib.  1, 
s.  63,  is  referred  to. 


(Bayley,  J. :  These  arches  are  not 
found  to  be  necessary  for  facilitating 
the  passage  of  the  bridge,  or  to  be 
part  of  the  main  bridge.) 

It  is  certainly  rather  a  questioti  of 
fact  than  of  law,  whether  they  are 
part  of  the  bridge  or  not. 

liuaaell,  Serjt.  contra  : 

It  appears  from  the  indictment, 
and  the  case,  that  the  arches  are  not 
part  of  the  principal  bridge.  Each 
is  indicted  as  an  independent  bridge. 
The  question  is,  whether  these  arches 
are  bridges  or  part  of  the  road.  The 
county  by  common  law  are  bound 
only  to  repair  bridges  which  pass 
over  a  river.  The  definition  of  the 
word  **  bridge  "  given  by  Lord  Coke, 
in  2  Inst.  700,  is  different  from  that 
referred  to  in  Qesner.  The  definition 
there  is,  **  omne  quod  super  aquas 
transimus,  unde  ponticulus ;  "  and 
he  afterwards  adds,  that  an  indict- 
ment on  the  Statute  of  Bridges  saith, 
**Quod  pons  publicus  et  communis 
situs  in  alt&  regia  via  super  flumen, 
seu  cursum  aqusB,  &c."  It  is  an 
essential  part  of  such  a  structure 
that  it  should  be  over  a  stream  or 
watercourse.  In  Jacobus  Law  Dic- 
tionary it  is  defined  to  be  *  *  a  building 
of  stone  or  wood,  erected  across  a 
river  for  the  common  ease  and  benefit 
of  travellers. "  If  the  county  be  liable 
to  repair  the  arches  in  question,  they 
will,  upon  the  same  principle,  be 
bound  to  repair  a  road  raised  upon 
arches  over  a  low  country  adjoining 
the  principal  bridge,  to  any  extent. 

The  Solicitor 'General  in  reply : 
The  water  which  in  times  of  flood 
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they  are  not  construed  over  a  river  or  watercourse ;  and,  there- 

Thk  inhabi-  fore,  according  to  2  Inst.  701,  the  county  is  not  subject  to  an 

OxfSid'     indictment  for  not  repairing  them. 
BHiBE.  Cur.  adv.  vult. 
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overflows  the  meadow  land  and  runs 
through  these  arches,  is  as  much  part 
of  the  river  as  that  water  which  at 
ordinary  times  flows  in  the  channel : 
the  one  is  the  ordinary,  the  other  is 
the  extraordinary  course  of  the  water. 
If  a  distinct  part  of  the  river,  dry 
except  at  times  of  flood,  passed  imder 
these  arches,  they  would  clearly  be 
part  of  the  bridge,  or  ♦independent 
bridges.  Some  of  the  water  of  the 
river  does  pass  under  these  arches 
in  times  of  flood.  They  are  built 
over  the  watercourse,  and,  therefore, 
the  county  are  indictable  for  the  non- 
repair. 

Bayley,  J. : 

It  seems  to  me,  that  the  facts  stated 
in  this  case  are  not  sufficient  to  pre- 
vent a  verdict  being  entered  for  the 
defendants.  The  onus  of  proving 
that  these  arches  are  bridges,  or  part 
of  a  bridge  repedrable  by  the  county, 
lies  upon  the  prosecutors.  It  is  said 
that  these  arches  are  part  of  the 
bridge.  There  might  be  strong 
ground  for  coming  to  that  conclu- 
sion, if  it  had  appeared  that  they 
were  erected  at  the  same  time  as  the 
main  bridge,  or  if  the  inhabitants  of 
the  county  had  from  time  to  time 
repaired  300  feet  of  the  road  beyond 
these  arches,  which  (if  they  were 
part  of  the  original  bridge)  they 
would  have  been  liable  to  do.  That 
is  a  matter  of  fact,  and  ought  to 
have  been  decided  by  a  jury.  We 
cannot  say  that  they  necessarily  are 
part  of  the  bridge,  and  upon  a  special 
case,  we  can  only  draw  necessary 
conclusions.  It  is  said  next,  that 
they  are  independent  bridges,  because 
the  water  which  passes  under  them 
is  part  of  the  river.     The  fact  is, 


that  the  water,  in  times  of  flood, 
finds  vent  through  these  arches.  By 
the  Statute  of  Bridges,  the  bridge 
must  be  in  the  highway  to  render 
the  county  liable,  and  the  county  is 
liable  because  the  bridge  gives  a 
passage  along  the  highway.  Now 
these  arches  or  culverts  may  have 
been  erected,  not  to  improve  the 
passage  along  the  road,  but  to  benefit 
the  owners  of  the  adjoining  land. 
We  cannot  say,  it  not  being  found 
as  a  fact  that  the  arches  were  built 
to  enable  the  King's  subjects  to  pass 
along,  that  the  county  are  liable  to 
repair. 

HOLROYD,  J. : 

The  ontis  probandi  that  this  is  a 
public  bridge  which  the  county  is 
liable  to  repair,  lies  on  the  prose- 
cutors. I  think  the  facts  stated  in 
the  case  are  not  sufficient  to  shew 
that  the  arches  in  question  were  such 
a  bridge. 

LiTTLEDALE,  J.  : 

It  is  not  found  that  the  arches 
indicted  constitute  a  part  of  the 
original  bridge  over  the  Thame,  and 
I  think  the  facts  stated  are  not 
sufficient  to  shew  that  they  con- 
stitute independent  bridges  which 
the  inhabitants  of  the  county  are 
liable  to  repair.  They  are  liable  to 
repair  bridges  from  which  the  public 
derive  a  benefit,  by  having  their 
^passage  along  the  highway  facili- 
tated. It  does  not  appear  that  the 
passage  of  the  public  along  the  high- 
way is  improved  by  these  arches. 
They  may  be  necessary  only  for  the 
purpose  of  draining  the  adjoining 
lands,  and  in  that  case,  would  be 
beneficial  only  to  the  owners  of  those 
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at  the  trial  that  there  is  a  bridge  (over  a  river)  called  Ghislehampton  r  300  ] 
bridge.  The  road  by  which  this  bridge  is  approached  on  one  side, 
passes  between  meadows,  along  a  very  low  valley ;  the  river  occa- 
sionally overflows  its  banks,  and  floods  these  meadows  to  a  very 
considerable  extent.  For  convenient  access  to  the  bridge  at  such 
seasons,  a  raised  causeway  has  existed  for  a  very  long  time,  having 
arches  or  culverts  at  intervals  for  the  passage  of  the  flood  water. 
These  may  be  considered  as  equally  necessary  to  the  safety  of  the 
main  bridge  and  of  the  causeway,  because  without  them  the  pres- 
sure of  the  water  would  probably,  in  very  great  floods,  destroy 
either  the  one  or  the  other  to  make  a  passage  for  itself.  Two  of 
these  arches  are  within  100  yards  of  the  end  of  the  main  bridge, 
and  these,  together  with  the  main  bridge,  have  always  been 
repaired  by  the  county.  Three  others,  two  at  the  distance  of 
182,  and  the  other  of  172  yards  from  the  end  of  the  main  bridge, 
were  the  subject  of  the  present  indictment.  There  is  generally 
a  little  water  remaining  under  these  arches  long  after  the  adjoin- 
ing meadows  are  dry.  The  evidence  as  to  the  repair  of  these 
three  was  not  very  satisfactory,  and  the  question  *was  treated  [  ♦30i  ] 
as  a  question  of  law,  depending  upon  the  situation  and  character 
of  the  structures.  There  has  been  no  decision  on  the  point.  A 
case  on  an  indictment  for  not  repairing  some  of  these  arches  was 
before  this  Court  not  very  long  ago,  but  it  was  thought  that  the 
facts  found  were  not  sufficient  to  authorise  a  decision  on  the 
point.  The  ancient  form  of  an  indictment,  as  mentioned  in 
2  Instit.  701,  is  quod  pons  publicus  et  communis  situs  in  alta 
regia  via  super  flumen  seu  cursum  aquse,  &c.  In  many  indict- 
ments in  modem  times,  the  words  ''super  flumen,"  &c.  are 
omitted ;  but  in  such  indictments  they  must  be  considered  as 
virtually  included  in  the  true  import  of  the  word  **  bridge  :  "  for 

landb.     Bat  assumiiig  that  it  had  channel  of  a  river  or  watercourse 

been  shewn,  that  the  passage  along  constitutes    such    a    bridge   as   the 

the  King's  highway  was  improved  county  are  liable  to  repair. 

by  these  arches,   another   question 

would  then  arise,  viz,  whether  any  Judgment  for  the  deftndants. 

structure    which    is    not    over   the 
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Rex         otherwise  all   such  indictments  would  he  vicious,  there  being 
The  Inhabi-  many  structures,  bearing  the  name  of  bridge,  erected  across  a 

steep  ravine^  and  in  modern  times  over  an  ancient  road  crossed 
in  a  transverse  direction  by  a  new  road,  having  no  reference  to 
water,  and  which,  unquestionably,  the  county  is  not  bomid  to 
repair,  t  The  question,  therefore,  seems  to  turn  upon  the  meaning 
of  the  words  "  flumen  vel  cursus  aquae.*'  Now,  if  these  words  be 
considered  to  denote  water  flowing  in  a  channel  between  banks 
more  or  less  defined,  although  such  channel  may  be  occasionally 
dry,  a  rule  will  be  established  of  general  and  easy  application. 
If  any  other  sense  be  put  upon  the  words,  great  uncertainty 
and  confusion  will  be  introduced.  It  is  of  *great  importance  to 
avoid  uncertainty  by  the  establishment  of  general  rules.  We 
think  no  better  or  more  certain  rule  can  be  laid  down,  than  that 
which  will  be  given  by  the  sense  thus  attributed  to  the  words, 
and,  therefore,  that  such  ought  to  be  considered  as  the  general 
rule  of  law  ;  and,  consequently,  the  verdict  should  be  entered  for 
the  defendants,  the  county  not  being,  in  our  opinion,  bound  to 
repair  the  structures  in  question. 

Rule  absolute  for  entering  a  verdict  for  defendants. 


[  •302  ] 


t  In  Bridges  and  Nic?iol8*8  case, 
Godb.  346.  pi.  441  (see  Vin.  Abr. 
Bridges,  (B)  pi.  13,)  the  indictment 
was,  quod  debent  et  solent  reparare 
pontem,  &c.  Objections  were  taken 
— 1.  That  it  was  not  alleged  in  ihe 
indictment  that  the  bridge  was  over 
a  water,  and  (so  not)  needful  that  it 
be  amended.      2.   That  it  did  not 


appeal*  in  the  indictment,  that  at  the 
time  of  the  indictment  the  bridge 
was  ruinous  and  decayed.  3.  That 
the  defendants  (who  were  charged 
as  common  persons)  were  not  shewn 
to  be  liable  ratione  tenuree.  And 
for  these  errors  the  indictment  was 
quashed  by  judgment  of  the  Court. 
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July  7. 
(1  Bam.  &  Adol.  302—310;  S.  C.  3  Man.  &  fiy.  439,  n. ;  8  L.  J.  M.  C.  131.)  __L 

Trustees  under  a  Turnpike  Act  agreed  with  the  plaintiffs  to  exchange  I-  ^^^  J 
-with  them  a  portion  of  old  road  for  land  required  to  form  part  of  a  new, 
pursuant  to  3  Geo.  IV.  c.  126,  s.  86.  The  new  road  haying  been  formed, 
and  an  order  being  made  for  stopping  up  the  old  as  imnecessarv,  the 
trustees  by  the  same  order  gave  up  the  portion  of  old  road  to  the 
plaintiffs  according  to  agreement :  Held,  that  the  public  had  acquired  a 
complete  right  in  the  new  road,  and  the  plaintiffs  in  the  land  given  in 
exchange,  though  no  conveyance  had  been  executed  on  either  side.  The 
clause  in  s.  84  of  the  Act,  directing  a  conveyance  to  the  trustees  where 
lands  are  purchased  by  them,  does  not  apply  where  the  vendors  are 
persons  9ui  juria,  and  acting  in  their  own  right. 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiffs, 
called  the  Old  Road,  situate  at  Penshurst,  in  the  county  of  Kent. 
Pleas,  first,  not  guilty  ;  secondly,  a  public  right  of  way  over  the 
locvLS  in  quo  before  and  at  the  time  of  the  trespass.  The  plaintiffs 
joined  issue  on  the  first  plea,  and  denied  the  right  of  way  claimed 
in  the  second  ;  upon  which  denial  issue  was  joined.  At  the  trial 
before  Tindal,  Ch.  J.,  at  the  Spring  Assizes  for  the  county  of 
Kent,  in  1880,  a  verdict  was  found  for  the  plaintiff  with  nominal 
damages,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

Until  the  12th  of  March,  1829,  the  close  mentioned  in  the 
declaration,  in  which  the  trespasses  were  committed,  was  a 
common  highway  and  turnpike  road  for  *all  the  King's  subjects,  [  'sos  ] 
leading  from  Penshurst  to  Cowden.  On  the  12th  of  March,  1829, 
the  following  order  was  made  by  the  trustees  under  an  Act, 
9  Geo.  lY.,  entitled  ''  An  Act  for  making  and  repairing  the  road 
leading  from  Penshurst  to  Cowden :  " 

**  The  undersigned  trustees  hereby  order  that  so  much  of  the 
old  turnpike  road  leading  from  Penshurst  town  to  Cowden,  as  lies 
between  the  points  at  which  the  said  old  turnpike  road  touches 
the  new  line  of  turnpike  road  lately  formed  at  or  near  the  foot 
of  Blower's  Hill,  commencing,  &c.,  and  extending,  &c.,  and 
containing  in  length,  by  admeasurement,  sixty-six  rods  and 
one  half,  be  the  same  more  or  less,  and  situate  in  the  parish 
of  Penshurst  aforesaid,  shall  be  stopped  up  and  wholly  dis- 
continued to  be  used  as  a  public  highway,  the  same  having, 
in  the  judgment  of    the  said    trustees,  become  useless   and 
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Allnutt  unnecessary ;  and  that  the  said  old  turnpike  road,  so  ordered 
Pott.  ^  ^^  stopped  up,  shall  be  given  up  to,  and  become  the  sole 
and  absolute  property  of  Frances  Allnutt  of  South  Park  in 
Penshurst  aforesaid,  widow,  and  Charles  Pott  of  Bridge  Street, 
Southwark,  Esq.,  as  devisees  in  trust  under  the  will  of  the  late 
Bichard  Allnutt  of  South  Park,  aforesaid,  Esq.,  deceased, 
pursuant  to  the  agreement  in  that  behalf  with  the  said  devisees, 
and  in  exchange  for  the  land  given  up  by  them,  and  intended 
to  be  forthwith  conveyed  to  the  said  trustees,  and  now  formed 
into  and  constituting  the  new  road  as  aforesaid,  and  to  be 
henceforth  used  as  and  for  a  turnpike  road,  containing  in 
length  by  admeasurement  sixty-six  rods,  or  thereabouts,  and 
also  situate  in  the  parish  of  Penshurst  aforesaid,  together  with 
the  piece  of  land  also  given  up  by  the  said  devisees  to  the 

[  *304  ]  said  trustees,  and  added  to  the  said  turnpike  road,  containing  *in 
length  twenty-two  rods,  and  in  width  (on  an  average)  one  half  rod, 
or  thereabouts,  lying,  &c.,  and  in  the  said  parish  of  Penshurst." 
This  order  was  signed  by  five  trustees,  one  of  whom  was 
the  chairman,  duly  appointed  for  that  purpose.  No  previous 
order  had  been  made  by  the  trustees ;  nor  was  there  any 
agreement  in  writing  by  the  plaintiffs  to  convey  to  the  trustees 
the  soil  of  the  new  line  of  road  mentioned  in  the  order ;  but  the 
new  line  of  road  had  been  completed  at  the  expense  of  the 
plaintiffs  before  the  date  of  the  order,  and  the  soil  thereof 
was  duly  conveyed  by  the  plaintiffs  to  the  trustees  on  the  22nd 
of  October,  1829 ;  and  on  that  day  the  trustees  of  the  road 
conveyed  to  the  plaintiffs  the  soil  of  the  old  road.  Trespasses 
were  committed  by  the  defendant  in  the  said  old  road  after 
the  making  of  the  order,  and  both  before  and  after  the  execution 
of  the  conveyance. 

[After  argument :] 

[  309  ]       Lord  Tentbrden,  Ch.  J. : 

The  question  is,  whether,  when  a  new  road  is  made  over 
the  land  of  a  person  sui  juris,  with  his  consent,  it  being 
intended  that  the  recompense  shall  be  given,  not  by  payment, 
but  by  exchange,  such  road  can  be  effectually  dedicated  to  the 
public  without  an  actual  conveyance?     It  is  clear  that  where 
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an  agreement  takes  place,  and  money  is  paid  accordingly,  there  a^llkutt 
need  be  no  conveyance ;  nor  is  it  necessary  where  the  owner  poix. 
refuses  to  treat,  and  a  jury  assesses  the  compensation.  The 
statute  only  mentions  a  conveyance  in  cases  where  the  com- 
missioners of  roads  have  to  treat  with  persons  incapacitated 
from  agreeing  at  common  law,  or  acting  in  trust  for  others, 
in  which  instances  it  is  very  reasonably  provided  that  a 
conveyance  *shall  be  executed,  for  the  sake  of  certainty,  and  [  *3io  ] 
as  evidence  against  the  cestui  que  trust  or  other  party  repre- 
sented. As  then  in  the  case  of  a  person  sui  juris  agreeing 
for  the  sale  of  lands,  a  conveyance  is  not  necessary,  I  do  not  see 
why  it  should  be  otherwise  where  such  person  exchanges  lands, 
and  manifests  his  consent  to  the  bargain  by  suffering  the  road 
to  be  made  over  his  premises.  I  am  of  opinion,  therefore,  that 
this  new  road  was  effectually  dedicated  to  the  public  in  place  of 
the  old,  and  that  the  action  was  maintainable. 

Baylet,  J.  and  Littledale,  J.  concurred. 

Postea  to  the  plaintiff. 


DOE  D.   JONES  V.   OWENS.t  isso. 

Oct.  29. 
(1  Bam.  &  Adol.  318—323 ;  S.  C.  8  L.  J.  K.  B.  404.)  

Devise :  I  bequeath  to  my  wife  E.  my  real  estate  for  her  life,  and  then  L  318  J 
to  be  relinquished  to  my  son  B.  J.  at  her  decease.  My  will  and  mind  is, 
that  if  my  son  B.  J.  should  die  without  issue,  my  real  estate  shall  go 
equally  between  my  daughters  M.  and  S.,  for  the  life  of  M.,  and  at  her 
death  the  whole  of  my  real  estate  I  bequeath  to  S.  and  her  heirs. 
Tes^tor  also  directed,  Uiat  if  B.  J.  should  survive  his  mother,  he  should 
pay  S.  51.  within  twelve  months  of  the  mother's  decease  : 

Held,  that  B.  J.  took  an  estate  tail,  with  remainder  to  M.  and  S.,  and 
not  a  fee  with  executory  devise  to  them. 

Ejectment  for  a  messuage  and  lands.  Tbe  cause  was  tried 
before  Taddy,  Serjt.,  at  the  Summer  Assizes  for  Shropshire  in 
1829,  when  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case  : 

t  Cases  such  as  the  above  must  But  the  principles  of  construction  laid 

now  he  considered   subject  to   the  down  in  the  cases  before  the  Act  are 

change  of  the  rule  of  construction  by  still  applicable  in  cases  not  covered 

7  Will.  IV.  &  1  Vict.  c.  26,  s.  29.  by  the  new  enactment— E.  C. 
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Doe  d.  In  1788  Benjamin  Jones,  from  whom,  originally,  the  parties 

17,  derived  title,  devised  his  property  as  follows :    **  I  give  and 

Owens.  bequeath  to  my  loving  wife  Elizabeth  my  real  estate  for  her  life, 
and  then  to  be  relinquished  to  my  son  Benjamin  Jones  at  her 
decease.  My  will  and  mind  is,  that  if  it  should  so  happen  that 
my  son  Benjamin  should  die  without  issue,  that  my  real  estate 
shall  go  equally  between  my  daughter  Mary  and  my  daughter 
Sarah,  for  the  life  of  my  daughter  Mary,  and  at  her  death,  the 
whole  of  my  real  estate  I  bequeath  to  my  daughter  Sarah  and 
her  heirs.  The  rest  of  my  personal  estate  I  give  and  bequeath 
to  my  wife  Elizabeth  and  my  son  Benjamin  equally,  share  and 
share  alike.  My  will  and  mind  is,  that  if  my  son  Benjamin 
should  survive  his  mother,  that  he  pay  his  sister  Sarah  the  sum 
of  5Z.  within  the  space  of  twelve  months  after  their  mother's 
decease."  He  then  added  some  directions  as  to  the  wife's  share 
of  the  personalty,  and  left  her  and  his  son  Benjamin  executors. 

By  a  deed,  bearing  date  in  December,  1795,  and  reciting  in 
part  the  above  will  of  Benjamin  Jones,  then  deceased,  Elizabeth 
[  *3i9  ]  the  widow  of  the  testator,  Benjamin  *his  son,  and  Mary  and 
Sarah  his  daughters,  with  their  respective  husbands,  exchanged 
a  part  of  the  devised  premises  with  one  William  Owen  for  the 
premises  claimed  in  this  ejectment,  which  by  the  same  deed 
were  conveyed  to  the  uses  pointed  out  in  the  will. 

Benjamin  Jones  the  younger  died  in  his  mother's  lifetime, 
leaving  his  son  John  his  heir-at-law,  who  conveyed  the  premises 
in  question  to  the  lessor  of  the  plaintiff  in  fee-simple,  and  died 
without  issue  before  the  day  of  the  demise.  Mary  and  Sarah 
were  also  dead  at  that  period,  and  the  defendant  was  the  son 
and  heir-at-law  of  Sarah. 

Two  questions  were  submitted  to  the  Court;  one  as. to  the 
evidence  given  of  the  will ;  the  other,  whether  upon  the  title 
claimed  under  the  will  and  deed  the  lessor  of  the  plaintiff  ought 
to  recover. 

Dixon,  for  the  lessor  of  the  plaintiff,  was  directed  by  the 
Court  to  address  himself,  in  the  first  instance  at  least, 
to  the  latter  point : 

This  will  gives  an  estate  for  life  to  Elizabeth  the  widow, 
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and  after  her  death  an  estate  in  fee  to  Benjamin   the  son;       DoEd. 

Jo  WES 

but  if  at  the  time  of  her  death  he  should  have  died,  and  left  r. 

no  issue  surviving  him,  then  there  is  an  executory  devise  to  Owen-b. 
Mary  and  Sarah  for  the  life  of  Mary,  and  to  Sarah  and  her  heirs 
afterwards.  There  was  issue  of  Benjamin  (namely,  his  son 
John)  living  at  the  time  of  his  death,  and  consequently  the 
devise  to  Mary  and  Sarah  never  took  effect.  The  question  is 
as  to  the  testator's  intention,  and  that  clearly  was,  that  the 
bequest  should  operate  in  favour  of  the  daughters  not  by  way 
of  remainder,  but  as  an  executory  devise  contingent  on  the 
failure  of  issue  of  Benjamin  at  his  death,  if  that  should  happen 
in  the  Ufetime  of  his  mother.     Roe  v.  Jeffery  t  *is  in  point.  [  *820  ] 

(Baylet,  J. :  There  the  estates  devised  over  in  case  of  the 
grandson's  leaving  no  issue  were  all  life-estates,  and  that  was 
relied  upon  by  Lord  Eenyon  as  a  ground  for  deciding  that  the 
testator  contemplated  a  failure  of  issue  at  the  death  of  the 
first  taker,  and  not  an  indefinite  failure.) 

Here  one  of  the  estates  devised  over  is  for  life  only. 

(Bayley,  J. :  That  does  not  lead  to  the  same  conclusion.  And 
in  Roe  v.  Jeffery  the  expression  was,  if  the  grandson  should 
depart  this  life  and  leave  no  issue,  which  is  different  in  its  effect 
from  the  words  "  die  without  issue  "  :  Porter  v.  Bradley. I) 

Bui  there  is  another  circumstance  in  this  case,  shewing  the 
intention  of  the  testator.  He  directs  Benjamin,  if  he  should 
survive  his  mother,  to  pay  Sarah  51.  within  twelve  months  of 
the  mother's  decease.  The  testator,  therefore,  meant  Benjamin 
to  take  in  fee. 

(Bayley,  J. :  Where  there  are  words  of  devise  sufficient  to 
create  an  estate  tail,  the  laying  a  charge  upon  it  will  not  make 
it  an  estate  in  fee  :  Denri  v.  Slater.^) 

t  7  T.  E.  589.  §  2  fi.  B.  616  (6  T,  E.  335). 

t  1  B.  K.  675  (3  T.  R.  143). 
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Doe  d.  The  sum  is  to  be  paid  to  Sarah  at  the  very  time  when,  as  the 
^^  plaintiff  contends,  the  executory  devise  in  her  favour  would  be 

OwENB.  defeated,  namely,  when  Benjamin  should  have  survived  his 
mother :  it  seems  intended  as  some  compensation.  The 
reasoning  of  the  Court  in  Doe  v.  Webber, \  which  was  a  similar, 
but  not  so  strong  a  case,  applies  to  this  bequest.  The  payment 
here,  as  in  that  instance,  was  made  dependent  on  a  proximate 
event ;  and  it  may  be  contended  here,  that  the  passing  of  the  estate 
to  Sarah  (in  which  case  the  payment  would  not  be  made)  was 
contemplated  also  as  depending  on  a  proximate  and  not  a  remote 

[  *32i  ]  event,  namely,  the  death  of  Benjamin  in  his  ^mother's  lifetime 
without  surviving  issue,  and  not  an  indefinite  failure  of  issue, 
which  might  happen  at  any  remote  period. 

Talfourdy  contra,  was  stopped  by  the  Court. 

Bayley,  J. : 

This  seems  a  very  plain  case.  The  rule  is,  to  construe  a 
limitation  of  this  kind  as  a  remainder,  if  it  can  be  done  con- 
sistently with  the  whole  tenor  of  the  will,  rather  than  admit  the 
anomalous  case  of  an  executory  devise.  The  words  in  this 
devise,  if  he  "  should  die  without  issue,**  import,  prima  facie, 
that  the  bequest  to  Benjamin  Jones  is  not  extended  to  his  heirs 
generally,  but  only  to  those  of  his  body.  There  are  many  cases 
which  est'i&blish  that  such  Words  give  an  estate  tail  only,  unless 
the  context  of  the  will  proves  a  different  intent.  Is  that  so 
here  ?  The  payment  of  51. ,  which  is  one  circumstance  relied 
upon,  was  to  be  made  immediately  on  the  devisee's  taking  the 
estate ;  that  is,  while  he  had  the  means  of  making  such  pay- 
ment. This  seems  inconsistent  with  any  supposition  of  the 
estate  being  more  than  an  estate  tail.  A  pecuniary  charge, 
though  on  the  person  of  the  devisee,  will  not  create  an  estate  in 
fee,  where  it  is  otherwise  clear  that  an  estate  tail  is  devised, 
whether  expressly  or  by  implication.  Therefore  I  think  this 
payment  has  not  the  effect  contended  for.  The  other  circum- 
stance, the  life  estate  to  Mary  Jones,  is  not  more  conclusive.  K 
life  estates  only  had  been  devised  over.  Roe  v.  Jeffery  might  have 

t  19  R.  E.  438  (1  B.  &  Aid.  713). 
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applied^  and  the  terms  ''die  without  issue "  might  have  been        Dosd. 

Tones 

confined  to  a  failure  of  issue  at  Benjamin's  death ;  that  is,  if  no  ^^ 

distinction  were  to  be  insisted  upon  between  dying  without  issu'e,  Owkns. 
and  leaving  no  issue.  But  in  the  ^present  case  the  inheritance  [  *322  ] 
is  given  to  Sarah,  and  would  have  passed  though  Mary  had  died 
in  the  lifetime  of  Benjamin.  In  Doe  v.  Webber  there  were 
circumstances  which  do  not  occur  in  the  present  case.  The 
devisee  over  was  to  pay  a  sum  of  money  to  the  nominee  or 
executor  of  the  first  devisee,  and  this  clearly  shewed  a  proximate 
event  contemplated,  on  which  the  devise  over  might  take  place. 
Besides,  in  that  case  two  estates  were  devised  to  the  first  taker, 
in  words  calculated  to  pass  a  fee ;  then  came  a  limitation  over, 
applying  only  to  part  of  the  property.  Unless,  therefore,  the 
devise  had  stood  as  giving  a  fee  in  that  part,  two  estates  would 
have  passed  by  the  same  words  of  devise  to  the  same  person, 
one  in  fee,  and  the  other  cut  down  to  an  estate  tail.  In  the 
present  instance  no  such  reasons  apply.  I  see  nothing  to  take 
the  case  out  of  the  ordinary  rule,  and  I  think  that  the  limitation 
was  to  Benjamin  Jones  in  tail,  with  remainders  to  Mary  and 
Sarah,  and,  consequently,  that  the  defendant  is  entitled  to 
possession. 

LlTTLEDAIiE,  J.  : 

Assuming  that  the  other  parts  of  this  will  would  have  given 
Benjamin  an  estate  to  him  his  heirs  and  assigns,  yet  the  limita- 
tion, in  case  he  should  die  without  issue,  would,  according  to 
many  decisions,  reduce  the  estate  in  fee  to  an  estate  tail.  SouUe 
V.  Gerrard,\  TiUteshain  v.  Roberts ^X  Brown  v.  JervaSy^  Chadock 
V.  Coicley,\\  and  Brice  v.  Smith,%  are  among  the  cases  to  this 
effect.  In  Doe  v.  £HM,+t  there  was  a  devise  to  the  testator's 
son,  but  if  he  should  *die  without  issue,  then  to  the  child  of  [  *323  ] 
which  the  testator's  second  wife  was  enceint ;  and  it  was  decided 
that  this  gave  an  estate  tail,  with  remainder  over,  and  not  a  fee 
determinable  on  a  particular  event.  The  same  construction 
must  apply  here  ;   there  is  nothing  in  the  limitations  over  from 

t  Cro,  El.  525.  II  Cro.  Jac.  695. 

t  Cro.  Jac.  22.  f  Willes,  1. 

5  Cro.  Jac.  290.  tt  9  East,  382. 


T, 

Owens. 
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Doe  d.  which  an  executory  devise  can  be  collected.  As  to  the  direction 
for  the  payment  of  5Z.,  it  is  a  rule  clearly  established  (as  in  the 
cases  of  Doe  v.  Fyldes\  and  Denn  v.  Slater, \)  that  a  charge  of 
this  kind  makes  no  difference  where  there  are  words  carrying  an 
estate  tail. 

Jl  ARKGy  V.I 

I  think  this  is  a  clear  case,  on  the  grounds  which  have  been 
stated.  According  to  the  general  rule,  we  must  hold  that  an 
estate  tail  passed  to  the  son  by  this  will,  unless  there  be  some- 
thing in  the  context  which  clearly  shews  a  different  intention  in 
the  testator.  Nothing  of  that  kind  appears.  The  lessor  of  the 
plaintiff,  then,  took  a  base  fee,  and  the  condition  being  deter- 
mined, the  plaintiff  has  no  right  to  recover. 

Judgment  for  the  defendant. 


[324] 


1880.  DOE  D.  NESMYTH  v.  KNOWLS  and  Another, 

Nov,  5. 

(1  Bam.  &  Add.  324—327;  S.  C.  9  L.  J.  K.  B.  78.) 


Devise  to  William  and  Mary  his  wife,  and  the  survivor  of  them, 
during  their  lives;  then  to  M.  their  daughter,  or  if  more  children  by 
Mary,  equal  between  them ;  and  in  case  they  leave  no  children,  to  their 
heirs  and  assigns  for  ever :  Held,  that  this  last  remainder  became  vested 
when  the  survivor  of  William  and  Mary  (namely  William)  died,  leaving 
no  children  by  their  marriage. 

Ejectment  for  houses  and  lands  at  Bisley,  in  the  county  of 
Surrey.  ^At  the  trial  before  Fark6,  J.,  at  the  Summer  Assizes  at 
Croydon  in  1829,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  upon  the  following  case : 

James  Nesmyth,  being  seised  of  the  premises  in  question, 
made  his  will  in  due  manner,  containing,  among  other  bequests, 
the  following :  **  I  give,  devise,  and  bequeath  unto  William 
Smyth,  and  Mary  his  wife,  of  Bisley,  in  the  said  county,  and 
to  the  survivor  of  them,  during  their  natural  lives,  and  t^en  I 
give  and  devise  the  same  to  Mary  their  daughter,  or  if  more 
children  by  Mary  the  said  wife  of  William  Smyth,  equal  between 
them,  and  in  case  they  leave  no  children,  to  their  heirs  and 

t  Cowp.  833.  t  2  R.  E.  616  (5  T.  B.  335). 
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assigns  for  ever,  all  that  my  freehold  house,  lands,  and  premises       Doe  d. 
called  or  known  by  the  name  of  the  Hen  and  Chickens,  in  Bisley  v, 

aforesaid,  and  also  all  that  my  copyhold  estate,  containing  by      Knowls. 
estimation  twenty-six  acres,  situate  in  Bisley  aforesaid,  and  now 
in  the  occupation  of  the  said  William  Smyth,  and  which  I  have 
surrendered  to  the  use  of  my  will.*' 

The  testator  died,  leaving  his  will  unrevoked,  and  James 
Nesmytfa,  the  lessor  of  the  plaintiff,  his  heir-at-law.  William 
Smyth  and  Mary  his  wife  were  admitted  tenants  of  the  copyhold 
estates  for  their  respective  lives,  and  William  entered  into 
possession  or  receipt  of  the  rents  of  all  the  devised  premises. 
Mary  Smyth  died  in  *her  husband's  lifetime,  leaving  only  one  [  *325  ] 
child,  Mary,  the  daughter  above  mentioned.  The  daughter 
married,  and  died  in  her  father's  lifetime,  leaving  four  children, 
who  are  still  living.  William  Smyth  died  in  1828,  possessed  of 
the  premises  in  question,  and  having  devised  the  same  to  John 
Enowls  and  James  Steadman,  the  defendants  in  this  action,  and 
their  heirs,  upon  certain  trusts.  The  question  was,  whether  or 
not  the  lessor  of  the  plaintiff,  as  heir-at-law  to  James  Nesmyth, 
the  first-mentioned  testator,  became  entitled  to  the  premises  at 
William  Smyth's  decease  ? 

Ching,  for  the  lessor  of  the  plaintiff : 

The  estates  revert  to  the  testator's  heir-at-law,  for  the  limita- 
tion to  the  heirs  and  assigns  of  William  Smyth  and  Mary  Smyth 
was  contingent,  and  never  took  effect.  The  contingency  stated 
in  the  will  is,  ''  in  case  they  leave  no  children ;  "  that  is,  if  both 
the  husband  and  the  wife  die  without  leaving  any  child ;  or,  in 
other  words,  if  there  be  no  child  living  at  the  death  of  either. 
This  did  not  happen,  for  one  party,  the  wife,  died,  leaving  a 
child.  The  Earl  of  Newburgh  v.  Eyre  t  is  something  similar  to 
the  present  case. 

(Batley,  J.:  There  the  proviso  was,  with  regard  to  two 
brothers,  if  both  shall  die  without  leaving  issue;  and  the 
property  was  in  that  event  to  go  as  the  survivor  should 
appoint.) 

t  4  Bubs.  454. 
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Dor  d.  In  the  present  case,  to  construe  the  condition  as  meaning,  "  if 
^.  when  both  are  dead  they  shall  have  left  no  children,"  would  be 

Knowlb.  adding  words  to  the  devise.  And  if  this  construction  be  excluded, 
it  must  then  be  argued  on  the  other  side  that  William  and  Mary 
Smyth  took  an  estate  tail,  with  remainder  to  their  heirs  and 

[  •826  ]  assigns.  But  *there  are  no  words  in  the  will  to  shew  that  this 
was  intended,  and  that  the  issue  of  William  and  Mary  was  to  be 
exhausted  before  the  devise  to  the  heirs  and  assigns  should  take 
effect.  The  words  "  leaving  no  children  "  must  be  considered  as 
referring  to  the  time  of  the  party's  death.  Forth  v.  Chapinan,\ 
Atkinson  v.  Hutchinson ,1  Read  v.  Snell,%  (where  the  words  were, 
** leaving  no  heirs  of  her  body,")  Lampley  v.  Blotver,\\  Goodtitle 
dein,  Peake  v.  Pegden,^  Porter  v.  Bradley ^^^  ar^  among  many 
cases  to  this  effect.  Whatever,  then,  may  have  been  the  intention 
of  James  Nesmyth  the  testator,  nothing  more  can  be  collected 
from  this  will  than  the  limitations  of  a  joint  life  estate  to 
William  and  Mary,  remainder  to  their  daughter  Mary  and  their 
other  immediate  children,  if  any,  and  remainder  over  to  the 
heirs  and  assigns  of  William  and  Mary,  if  they  and  each  of 
them  leave  no  children.  If  this  last  remainder  were  understood 
as  depending  on  the  contingency  that  at  the  death  of  the  survivor 
no  children  remained  alive,  then  if  William  had  married  again 
after  Mary's  death,  and  left  a  son  by  the  latter  marriage,  that 
son  would  have  taken  as  heir-at-law  of  William,  which  was 
evidently  not  the  testator's  intention ;  his  object  having  been  to 
benefit  William  and  Mary,  and  their  children. 

Coote,  contra,  was  stopped  by  the  Court. 

Bayley,  J.  : 

This  seems  to  me  a  very  clear  case.     It  depends  on  the  proper 

construction  of  the  words,  "in  case  they  leave  no  children." 

[  '327  ]       The  testator  bequeaths  *the  premises  to  William   Smyth  and 

Mary  his  wife,  and  the  survivor  of  them,  for  their  lives,  then 

to  their  daughter,  or  if  there  be  more  children  by  Mary  the 

t  1  P.  WniB.  663,  and  see  2  Atk.  ||  3  Atk.  396. 

647.  '  If  1  R.  R.  606  (2  T.  R.  720). 

J  3  P.  Wms.  258.  tt  1  R.  R.  675  (3  T.  R.  143). 
§  2  Atk.  642. 
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wife,  equally  among  them  ;  and  in  case  they  leave  no  children,       Dok  d. 

"NT  mffuff  VT  H 

then  to  their  heirs  and  assigns  !or  ever.  What,  then,  is  the  .  „. 
fair  meaning  of  the  words?  "If  they  leave  no  children,"  Knowls. 
most  mean  children  of  both  the  first  takers,  children  of  the 
marriage  between  them;  the  child  or  children  to  whom  the 
estate  was  limited  by  the  previous  clause.  And  the  time  at 
which  the  last  devise  is  to  take  effect  must  be  that  at  which  the 
survivor,  William  or  Mary,  dies.  They  cannot  be  said  to  leave 
no  children  till  both  are  gone. 

LrrTLEDAiiE,  J. : 

In  the  words  in  question  the  husband  and  wife  are  clearly 
considered  as  one  person.  The  expression  ''if  they  leave  no 
children,"  is  the  same  in  effect  as  **  if  the  survivor  leave  none ; " 
and  the  time  at  which  the  contingency  is  to  take  place  is  at  the 
determination  of  the  particular  estate  in  William  and  Mary. 
"They,"  naust  be  taken  to  mean  "the  survivor  of  them;  "  and 
"children"  must  be  read  as  "such  children."  As  to  the  case 
suggested  in  argument,  it  does  not  seem  to  me  to  have  come 
into  the  testator's  contemplation,  or  to  fall  within  the  meaning 
of  the  words. 

Pabkb,  J. : 

The  expression  "  in  case  they  leave  no  children,"  is  elliptical, 
but  the  reasonable  construction  is,  if  they  or  the  survivor  of 
them  leave  no  such  child  as  before  mentioned,  living  when  the 
particular  estate  determines. 

Judgment  for  the  defendants. 


21—2 
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1880.  CASH   V.  WELLS.t 

Nov,  1. 
(1  Bam.  &  Adol.  375—376.) 

^        -'  The  application  for  setting  aside  a  judgment  as  against  good  faith,  i» 

ex  dehito  juetiticBf  and  the  Court  will  not  impose  on  the  defendant,  as 
a  condition  for  setting  it  aside,  that  he  bring  no  action. 

In  this  case  White  had  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  judgment  and  subsequent  pro- 
ceedings should  not  be  set  aside  as  against  good  faith,  with  costs. 
The  bad  faith  complained  of,  was  a  breach  of  the  terms  imposed 
by  a  cognovit  given  by  the  defendant,  which  restrained  the 
plaintiff  from  signing  judgment  unless  default  were  made  in 
payment  of  a  bill  of  exchange  falling  due  on  the  4th  of  June. 
The  payment  of  the  bill  was  punctually  made  on  that  day,  not- 
withstanding which  the  plaintiff  subsequently  signed  judgment, 
issued  Sk  fieri  facias,  and  seized  the  defendant's  goods. 

BrodHck  could  not  resist  the  rule ;  but  he  prayed  the  Court 
to  impose  on  the  defendant  as  a  condition,  that  he  should  not 
bring  any  action.  He  relied  on  affidavits  attributing  the  plain- 
tiff's proceedings  to  mistake,  and  cited  Lorimer  v.  Lule,l  where, 
on  setting  aside  proceedings  for  irregularity,  the  Court  restrained 
defendant  from  bringing  an  action  of  trespass. 

[  37f)  ]  White  refused  to  accept  the  terms. 

Baylby,  J. : 

We  cannot  impose  them  without  the  defendant's  consent.  He 
applies  to  us  ex  dehito  justitiay  to  have  proceedings  set  aside 
which  are  against  good  faith.  We  are  not  compelled,  however, 
to  give  him  the  costs  of  his  rule ;  and,  unless  he  will  consent 
not  to  bring  any  action,  we  make  this  rule  absolute  without 
costs. 

Brodrick  afterwards  elected  to  have  the  rule  made  absolute 
with  costs,  to  prevent  their  being  laid  as  special  damage  in  any 
action  which  the  defendant  might  bring. 

t  Cited  and  followed  in  Anlahy  v.      57  L.  J.  Q.  B.  287.— R.  C. 
Pra^torius  (1888)  20  Q.  B.  Div.  764,  \  1  Chitty,  134. 


VOL.  XXXV.]     1880.    K.  B.    1  B.  &  AD.  386—887. 


825 


COHEN,  Gent.,  One,  &c.  v.  SHAEPE. 

(1  Bam.  &  Adol.  386—388 ;  S.  C.  9  L.  J.  K.  B.  3.) 

An  attorney,  who  having  been  disqualified  from  practising  by  not 
taking  out  a  certificate,  obtains  a  rule  of  Court  for  his  re-admission, 
may  maintaiTi  an  action  for  business  done  after  he  obtained  the  rule, 
but  before  he  caused  his  re-admission  to  be  entered  at  the  Master's 
office. 

Assumpsit  for  work,  labCar,  &c.  as  an  attorney.  Plea,  non 
assumpsitf  and  set-off.  At  th^  trial  before  Lord  Tenterden,  Ch.  J., 
at  the  sittings  before  this  Term  at  Westminster,  the  balance  of 
accomit  was  proved  to  be  in  the  plaintiff's  favour;  but  it 
appeared  that  for  some  years  before  the  work  was  done,  the 
plaintiff,  who  had  formerly  been  admitted  and  enrolled  an 
attorney  of  the  Court  of  King's  Bench,  had  taken  out  no 
certificate.  In  Hilary  Term,  1828,  after  which  the  demand  in 
question  accrued,  he  obtained  a  rule  of  Court  for  his  re-admission, 
and  took  out  his  certificate ;  but  the  rule  was  not  taken  to  the 
Master's  office,  to  be  entered  there,  till  within  a  day  or  two  of 
the  trial.  It  appeared,  that  when  an  attorney,  having  ceased  to 
take  out  his  certificate,  is  off  the  roll,  it  is  not  usual  to  expunge 
his  name ;  but  when  a  rule  for  re-admission  is  presented  at  the 
*offic«,  a  memorandum  of  such  re-admission  is  prefixed  to  the 
party's  name  on  the  roll.  It  was  contended  on  behalf  of 
the  defendant,  that,  until  this  had  been  done,  the  plaintiff  was 
not  entitled  to  re-commence  practice,  and  could  maintain  no 
action  for  business  performed.  The  Lord  Chief  Justice,  how- 
ever, directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  to 
enter  a  nonsuit. 

Sir  J.  Scarlett,  Attorney-General,  now  moved  accordingly : 
The  statute  87  Geo.  III.  c.  90,  s.  81,  f  reserves  a  power  to  the 


t  It  provides,  that  every  person 
admitted,  sworn,  enrolled,  or  regis- 
tered in  any  of  the  said  Courts  as 
aforesaid,  who,  from  and  after  the 
said  first  day  of  November,  shall 
neglect  to  obtain  his  certificate 
thereof,  in  the  manner  before 
directed,  for  the  space  of  one  whole 
year,  shall  from  thenceforth  be 
incapable  of  practising  in  his  own 


name,  or  in  the  name  of  any  other 
person,  in  any  of  the  said  Courts, 
by  virtue  of  such  admission,  entry, 
enrohnent,  or  register;  and  the 
admission,  &c.  of  such  person  in 
any  of  the  said  Courts,  shall  be 
from  thenceforth  null  and  void : 
provided  always,  that  nothing  herein- 
before contained  shall  be  ^construed 
to  prevent  any  of  the  said  Courts 


1880. 
Nov.  10. 

[386] 


[  •887  ] 
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CoBXN  Courts  of  re-admitting  attomies,  but  the  re-admission  is  not 
Shabfb.  perfected  by  merely  obtaining  a  rule  of  Court  for  the  purpose. 
The  rule  does  not  ipso  facto,  re-admit ;  it  may  only  enable  the 
party  to  be  re-admitted  on  certain  terms,  which  he  may  or  may 
not  comply  with;  namely,  on  payment  of  a  penalty,  and  his 
arrears  of  duty. 

(Baylet,  J. :  That  is  not  always  required,  if  the  attorney  has 
not  been  practising  without  a  certificate.) 

The  rule  is  only  an  order  to  the  clerk  to  re-admit,  f 

(Bayley,  J. :  I  take  it  the  Court  re-admits.) 

[  *S88  ]  The  name  of  an  attorney  ^admitted  to  practise  should  appear  of 
record,  that  is,  on  the  roll  of  the  Court.  The  rule  of  Court  is 
not  a  record.  It  is  true,  that  while  the  attorney  is  off  the  roll, 
bis  name  is  in  fact  suffered  to  continue  there,  but  that  is  only 
the  omission  of  the  clerk ;  it  stands  there  as  a  nullity,  and  would 
continue  so  even  after  the  rule  of  Court,  if  he  did  not  take  out 
his  certificate.  It  is  the  same  until  he  causes  the  memorandum 
of  re-admission  to  be  placed  opposite  the  name  by  the  officer, 
which  is  in  effect  a  re-entry. 

Lord  Tentebden,  Ch.  J. : 

The  Act  does  not  say  that  the  name  shall  be  expunged  when 

the  party  becomes  incapable  of  practising :  and  in  speaking  of 

re-admission  it  makes  no  mention  of  restoring  to  the  roll  or 

re-swearing.    In  this  case  the  name  of  the  plaintiff  appeared  on 

the  roll,  and  that,  after  the  rule  of  Court  re-admitting  him, 

sufficiently  entitled  him  to  practise. 

Rtile  refused, 

from  I'e-admitting  any  such  person  now  51  &  52  Vict.  c.  65,  s.  16. — 

on   payment   to    the   said   commis-  B.  C] 

sioners  of   the   duty  accrued   siDce  t  The  form  of   the  rule  in  this 

the  expiration  of  the  last  certificate  case  was,  "Upon  reading,  &c.  it  is 

obtained  by  such  person,  and  such  ordered  that  the  said  A.  £.  Goren 

further  sum  of  money,  by  way  of  be  re-admitted  an  attorney  of  this 

penalty,    as    the   said    Court   shall  Court  without  payment  of  any  arrears 

think  fit  to  order  and  direct.     [See  of  duty  or  tine." 
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.jydr.  11. 
(1  Bam.  &  Adol.  394—396 ;  S.  C.  9  L.  J.  K.  B.  26.)  '• 

Where  the  yearly  tenant  of  a  house  had  at  his  own  expense  during  his  >-  ^ 
term  hung  bells,  but  quitted  the  premises  without  removing  them  :  Held, 
that  by  remaining  fixed  to  the  freehold  after  the  expiration  of  the  term, 
they  became  the  property  of  the  landlord,  and  that  the  tenant  could  not 
maintain  trover  for  them  after  the  landlord  had  severed  them  from  the 
freehold. 

Trover  for  bells,  pulls,  cranks,  wires,  &c.  Plea,  not  guilty. 
At  the  trial  before  Garrow,  B.,  at  the  last  Assizes  for  the  county 
of  Hertford,  it  appeared  that  the  plaintiff,  in  the  year  1826, 
became  yearly  tenant  to  the  defendant  of  a  house  at  Gheshunt, 
and  at  his  own  expense  provided  and  hung  the  bells  in  question* 
He  quitted  at  Christmas,  1828<  After  he  quitted,  the  defendant 
took  down  the  bells,  and,  the  plaintiff  demanding  them,  refused 
to  deliver  them  up,  unless  he,  the  plaintiff,  would  pay  62.  claimed 
by  the  defendant  for  rent.  Upon  this  evidence  the  learned  Judge 
told  the  jury,  that  the  plaintiff  was  not  entitled  to  recover  the 
bells,  they  having  been  fixtures,  and  therefore  parcel  of  the 
freehold.    A  verdict  having  been  found  for  the  defendant, 

Campbelly  on  a  former  day  in  this  Term,  moved  for  a  new 
trial: 

First,  assuming  that  the  bells  were  at  one  time  fixtures,  the 
defendant  severed  them  from  the  freehold,  and  after  he  had  done 
80,  acknowledged  that  the  property  of  them  was  in  the  plaintiff. 
But,  secondly,  the  bells  were  in  their  nature  personal  chattels ; 
they  do  not  become  the  property  of  the  owner  of  the  freehold  by 
reason  of  their  being  affixed,  for  the  tenant  may  remove  them 
during  his  term.  If  he  does  not  remove  them  during  the  term, 
he  cannot  afterwards  enter  for  the  purpose  of  taking  them  away ; 
he  would  be  a  trespasser  in  so  doing:  nor  can  he  maintain 
trover  for  them  so  long  as  they  continue  affixed  to  the  freehold, 
^because  they  are  not  goods  and  chattels.  But  as  soon  as  they  [  *395  ] 
are  severed  from  the  freehold,  they  become  again  goods  and 

t  Cited  and  followed  by  Malins,  Climie  v.  Wood  (Ex.  Ch.  1869)  L.  B. 

V.-C.  in  Pugh  v.  Artm  (1869)  L.  R.  4  Ex.  328,  330,  38  L.  J.  Ex.  223,  225. 

8  Eq.  626,  629,  38  L.  J.  Ch.  619,  See  also  Barff  y.  Frobyn  (1895)  64 

621 :  and  referred  to  by  Willes,  J.  in  L.  J.  Q.  B.  557,  73  L.  T.  118.— R.  C. 
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Ltdb        chattels,  and  the  property  being  in  the  tenant,  he  may  maintain 

Russell,     trover.     In  Penton  v.  Robarty\  it  was  held  that  a  tenant,  who 

continues  to  keep  possession  of  the  demised  premises  after  the 

expiration  of  his  term,  may  remove  fixtures  so  long  as  he 

continues  in  possessiou,  although  his  legal  interest  in  the  land 

has  ceased. 

Cur.  adv.  vuU. 

Lord  Tenterden,  Gh.  J. : 

We  are  of  opinion  that  there  should  be  no  rule  in  this  case. 
The  question  arose  as  to  the  right  of  a  tenant  to  certain  bells 
which  he  had  put  up  in,  and  annexed  to  a  house,  so  as  to  make 
them  fixtures.  He  did  not  take  them  away  during  his  term,  and 
the  question  is,  whether  they  having  been  afterwards  severed 
from  the  freehold,  and  become  goods  and  chattels,  he  can  now 
maintain  trover.  In  a  very  excellent  Treatise  on  the  Law  of 
Fixtures,  by  Mr.  Amos  and  Mr.  Ferard  (p.  87)  it  is  laid  down 
that  a  tenant  must  use  his  privilege  in  removing  fixtures  during 
the  continuance  of  his  term,  for  if  he  forbear  to  do  so  within 
this  period,  the  law  presumes  that  he  voluntarily  relinquishes 
his  claim  in  favour  of  his  landlord :  and  the  following  authorities 
are  cited.  '*  In  the  Year  Book,  20  Hen.  VII.  c.  18,  the  Court 
speaking  of  the  furnaces  set  up  by  a  lessee  for  years,  say, 
*  during  his  term  he  may  remove  them ;  but  if  he  permit  them 
to  remain  fixed  to  the  soil  after  the  end  of  his  term,  then  they 
belong  to  the  lessor.'  And  the  dictum  of  Eikgsmill,  J.  in 
21  Hen.  YII.  c.  26,  is  to  the  same  effect.  In  like  manner  in 
[  *B96  ]  Poole's  case,  J  it  was  said  by  Lord  Holt,  that  **  during  the  term 
the  soap-boiler  might  well  remove  the  vats,  but,  after  the  term, 
they  became  a  gift  in  law  to  him  in  reversion,  and  are  not 
removeable.'  "  According  to  these  authorities,  then,  the  property 
in  fixtures,  which  would  be  in  the  tenant  if  he  removed  them 
during  the  term,  vests  in  the  landlord  on  the  determination  of 
the  term.  That  being  so,  the  only  remaining  question  is,  whether 
any  thing  said  or  done  by  the  defendant  bad  the  effect  of  re- vesting 
the  property  in  the  bells  in  the  plaintiff?  It  appears  that  the 
bells  had  been  taken  down  by  the  defendant,  and  that  he,  on  the 

t  6  R.  B.  376  (2  East,  88).  J  1  Salk.  368. 
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application  of  the  plaintiff,  had  consented  to  give  them  up  if  the        Lyde 

plaintiff  would  pay  61.  rent.     The  only  effect  of  that  is,  that  if     russell. 

he  would  pay  that  sum  he  would  not  dispute  with  him  about  the 

bells :  it  does  not  amount  to  a  recognition  of  his  right  to  take 

them  away. 

Rtde  refused. 


MARZETTI  V.  WILLIAMS  and  OraEM.t  J^^- 

'  Nof>.  18. 


(1  Bam.  &  AdoL  415-^28 ;  S.  G.  9  L.  J.  E.  B.  42.) 

A  banker  is  bound  by  law  to  pay  a  cheque  drawn  by  a  customer, 
within  a  reasonable  time  after  he  the  banker  has  received  sufficient 
funds  belonging  to  the  customer;  and  the  latter  may  maintain  an 
action  of  tort  against  the  banker  for  refusing  payment  of  a  cheque 
under  such  circumstances,  although  he  has  not  thereby  sustained  any 
actual  damage. 

Dbclaiution  stated,  that  the  plaintiff  long  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  mentioned, 
was  and  from  thence  hitherto  had  been  a  trader,  to  wit,  a  wine 
merchant  and  a  ship  and  insurance  agent,  and  the  trades  and 
businesses  of  a  wine  merchant  and  ship  and  insurance  agent 
used,  exercised,  and  carried  on,  and  still  used,  &c.  to  wit,  at 
London.  That  the  defendants  before  and  at  the  time  of 
committing  the  grievance  by  them  thereinafter  next  mentioned, 
were,  and  still  were  bankers,  and  the  trade  and  business  of 
bankers  used,  exercised,  and  carried  on,  and  still  used,  &c.  in  the 
city  of  London,  to  wit,  at,  &c. ;  and,  as  such  bankers,  had  been 
used  to  receive  and  take  into  their  charge  monies,  bills,  notes,  and 
other  securities  of  divers  persons,  customers  of  and  dealing  with 
the  defendants  in  the  way  of  their  trade  and  commerce  in  the 
city  of  London.  That  by  the  usage  and  custom  of  trade  and 
commerce  in  the  city  of  London,  persons  being  bankers,  and 
using  the  trade  and  business  of  bankers  within  the  city  of 
London,  and  receiving  into  their  care  and  custody  the  monies, 
bills,  notes,  and  securities  of  persons  being  the  customers  of  or 
dealing  with  such  persons  as  bankers  as  aforesaid  in  the  way  of 
their  trade  and  business  of  bankers,  and  having  in  their  hands 

t  Cited  and  applied  by  judgment  in  Larios  y.  Bonany  y  Gurety  (1873) 
L.  B.  5  P.  C.  346.— B.  C. 
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Marzbtti  cash  balances  of  such  their  castomers  and  persons  dealing  with 
Williams,  them  as  aforesaid,  and  not  having  lent  or  advanced  money  to 
discount  any  bills  or  bill,  notes  or  note,  or  other  negotiable 
[  *416]  securities  *or  made  any  advances,  or  incurred,  or  entered  into 
any  engagements  or  contracts,  or  incurred  or  subjected  themselves 
to  any  liabilities  for  or  on  account  of  such  their  customers  or 
persons  dealing  with  them  as  bankers  as  aforesaid,  nor  having 
any  lien  or  claim  on  such  cash  balances,  were  bound,  and  it  had 
been  and  was  their  duty  as  bankers  as  aforesaid,  to  honour  and 
pay  the  drafts  or  cheques  of  such  their  customers  and  persons 
dealing  with  them,  duly  drawn  for  any  part  of  such  cash  balances, 
when  duly  presented  to  such  bankers  for  payment  by  any  person 
or  persons  lawfully  entitled  to  recover  the  money  specified  in  such 
drafts  or  cheques.  That  long  before  and  at  the  time  of  committing 
the  grievance  by  the  defendants  thereinafter  next  mentioned, 
plaintiff  was  a  customer  of  and  dealt  with  the  defendants  in  the 
way  of  their  said  trade  and  business  of  bankers,  and  at  the  time 
of  committing  the  grievance,  &c.  had  in  their  hands,  as  such 
bankers  as  aforesaid,  a  large  cash  balance,  and  much  more  than 
sufficient  to  pay  and  discharge  the  money  specified  in  the  draft 
or  order  thereinafter  next  mentioned,  to  wit,  a  cash  balance  of 
109Z.  Ids.  6d.,  and  defendants  had  not  lent  or  advanced  to  the 
plaintiff  any  money,  nor  discounted  any  bills  or  bill,  notes  or 
note,  or  other  negotiable  securities  for,  nor  made  any  advances, 
nor  entered  into  any  engagements  or  contracts,  or  incurred  or 
subjected  themselves  to  any  liabilities  for  or  on  account  of  the 
plaintiff,  who  was  so  a  customer  of  and  dealt  with  them  as 
bankers  as  aforesaid,  nor  had  they,  or  any  of  them,  any  lien  or 
claim  on  the  said  cash  balance  of  the  plaintiff  so  being  in  their 
hands  as  aforesaid.  That  whilst  such  cash  balance  was  in  the 
hands  of  the  defendants  as  his  bankers  as  aforesaid,  to  wit,  on 
[  *417  ]  the  18th  of  December,  1828,  to  wit,  at  London  ^aforesaid;  the 
plaintiff,  according  to  the  usage  and  custom  of  merchants,  made 
and  drew  his  certain  draft  or  order  in  writing  for  the  pajnnent  of 
money  commonly  called  a  cheque  on  a  banker,  bearing  date  the 
day  and  year  last  aforesaid,  and  then  and  there  directed  the  said 
draft  or  order  to  the  defendants,  and  thereby  required  them  to 
pay  to  certain  persons  by  the  names,  style,  &c.  of  Sampson  and 
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Hooper,  or  bearer,  87Z-  7«.  6d. :  the  said  sum  of  87Z.  7«.  6d.    marzetti 
specified  in  the  said  draft  or  order  being  a  less  sum  than  the  said    ^^ilJi^ms. 
cash  balance  of  the  plaintiff,  so  being  in  the  hands  of  defendants 
as  his  bankers  as  aforesaid,  and  then  and  there  delivered  the  said 
draft  or  order  to  the  said  Sampson  and  Hooper,  who  thereby  then 
and  there  became,  and  were  the  bearers  thereof,  and  from  thence 
until,  and  at  the  time  of  the  presentment  and  refusal  thereinafter 
next  mentioned,  were  lawfully  entitled  to  the  money  therein 
specified.      That  afterwards,  and  whilst  such  cash  balance  of 
plaintiff,  and  which  so  exceeded  the  said  sum  of  87Z.  Is.  6d.  in 
the  said  draft  or  order  mentioned,  was  in  the  hands  of  the 
defendants  as  his  bankers  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  the 
said  draft,   &c.  was  duly  presented    for  payment.      Yet  the 
defendants,  not  regarding  their  duty  as  such  bankers  as  aforesaid, 
nor  such  usage  and  custom  of  trade  as  aforesaid,  but  contriving, 
&c.  to  injure  the  plaintiff  in  his  credit  and  character  as  a  trader, 
to  cause  it  to  be  believed  that  he  had  drawn  a  draft  or  order  upon 
them  without  having  effects  in  their  hands  to  pay  and  answer  the 
same,  &c.  did  not,  nor  would,  when  the  said  draft  or  order  was  so 
shewn  and  presented  to  them  for  payment  as  aforesaid,  honour 
the  said  draft  or  order,  or  pay  to  the  said  Sampson  and  Hooper, 
or  either  of  them,  the  said  sum  of  87Z.  Is.  6d.  ^therein  specified,       [*418  ] 
but  wholly  refused  so  to  do.     The  second  count  stated  that  the 
defendants  were  the  plaintiff's  bankers,  and  as  such  had  been 
used  to  pay  his  cheques ;  and  that  at  the  time,  &c.  they,  having 
sufficient  money  of  his  in  their  hands,  and  no  lien  or  other 
lawful  cause  of  refusal,  did  refuse  to  pay,  &c.  contrary  to  their 
duty  as  such  bankers,  and  maliciously  intending  to  injure  the 
plaintiff.     The  third  count  stated  the  facts  still  more  concisely, 
and  there  was  a  general  averment  of  damage  to  the  plaintiff's 
circumstances  and  credit.    A  count  was  added  in  trover  for  bank- 
notes and  pieces  of  money.    Plea,  not  guilty.    At  the  trial  before 
Parke,  J.,  at  the  London  sittings  after  Michaelmas  Term,  1829,  it 
appeared  that  the  plaintiff  was  a  wine  merchant  and  ship  broker, 
that  the  defendants  were  bankers  in  London,  and  that  the  plaintiff 
kept  a  banking  account  with  them.    The  amount  of  the  balance 
due  from  the  defendants  to  the  plaintiff,  on  the  evening  of  the 
17th  of  December,  1828,  was  69Z.  19s.  6d.     A  few  minutes  before 
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Habzbtti     eleven  o'clock  on  the  morning  of  the  19th,  a  further  sum  of  402., 
Williams,    being  a  Bank  of  England  note,  was  paid  in  to  his  accoont.     On 
the  same  day,  about  ten  minutes  before  three  o'clock,  a  cheque 
drawn  by  the  plaintiff  in  favour  of  Messrs.  Sampson  and  Hooper, 
for  671.  1b.  6(2.,  was  presented  at  the  banking-house  of  the 
defendants  for  payment.     The  clerk,  to  whom  it  was  presented, 
after  having  referred  to  a  book,  said  there  were  not  sufficient 
assets,  but  that  the  cheque  might  probably  go  through  the 
clearing  house.      The  cheque  was  paid  on  the  following  day. 
Upon  this  evidence  it  was  contended  by  the  Attomey-Qeneral, 
first,  that  the  plaintiff,  having  declared  in  tort  as  for  a  breach  of 
duty,  must  be  nonsuited,  inasmuch  as  he  had  not  proved  any 
[  '^is  ]       *damage.      Secondly,  that  a  banker  was  not  bound  to  know  that 
a  particular  sum  had  been  paid  in  an  hour  or  half  an  hour  before 
the  cheque  of  his  customer  was  drawn.      He  must  be  allowed  a 
reasonable  time  to  ascertain  the  state  of  the  account  between  him 
and  them,  and  it  was  not  to  be  supposed  he  could  know  without 
special  notice  that  a  sum  paid  in  by  a  customer,  was  to  be  drawn 
out  an  hour  or  two  afterwards,  the  state  of  the  account,  in  point 
of  practice,  being  generally  ascertained  at  the  close  of  each  day 
when  the  books  were  made  up,  it  could  only  be  expected  that  the 
clerk  should  look  at  the  book  at  the  time  when  the  cheque  was 
presented,  and  give  an  answer  according  to  the  state  of   the 
account  as  it  then  appeared.    The  learned  Judge  was  of  opinion, 
that  a  banker  who  received  a  sum  of  money  belonging  to  his 
customer,  became  his  debtor  the  moment  he  received  it,  and  was 
bound  to  pay  a  cheque  drawn  by  such  customer  after  the  lapse  of 
such  a  reasonable  time  as  would  afford  an  opportunity  to  the 
different  persons  in  his  establishment  of  knowing  the  fact  of  the 
receipt  of  such  money,  and  that  the  refusal  to  pay  a  cheque  under 
such  circumstances  was  a  breach  of  duty  for  which  an  action 
would  lie ;  and  he  directed  the  jury  to  find  for  the  plaintiff,  if  they 
were  of   opinion  that  such  a  reasonable  time  had  intervened 
between  the  receipt  of  the  money  at  eleven  o'clock  and  the 
presentment  of  the  cheque  at  three,  observing  also,  that  it  could 
not  be  expected  if  a  sum  of  money  was  paid  to  a  clerk  in  a  large 
banking  office,  and  immediately  afterwards  a  cheque  presented  to 
another  clerk  in  a  different  part  of  the  office,  that  the  clerk  to 
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whom  the  cheque  was  presented,  should  be  immediately  acquainted    Mabzbtti 
with  the  fact  of  the  cash  having  been  paid  in,  but  a  reasonable    Williams. 
time  *mnst  be  allowed  for  that  purpose,  and  he  told  the  jury,       [  *420  ] 
that  in  forming  their  judgment,  whether  such  a  reasonable  time 
had  elapsed,  they  must  consider  whether  the  defendants  ought  or 
ought  not,  between  eleven  and  three  o'clock,  to  have  had  in  some 
book,  an  entry  of  the  402.  having  been  paid  in,  which  would  have 
informed  all  their  clerks  of  the  state  of  the  account.     The  jury 
having  found  for  the  plaintiff  on  the  first  three  counts,  the 
Attomey-Oeneral  asked  whether  they  found  that  the  defendant 
acted  maliciously.   The  learned  Judge  said,  there  was  no  evidence 
of  malice  in  fact;  and  if  maUce  was  a  question  for  the  jury, 
they  must  be  taken  to  have  negatived  malice.     A  rule  nisi  for  a 
new  trial  was  obtained. 

Brotigham  and  Thesiger  shewed  cause : 

The  case  was  left  to  the  jury  most  favourably  for  the  defendants. 
They  became  debtors  to  the  plaintiff  the  moment  they  received 
his  money,  and  were  bound  to  pay  that  debt.  They  refused, 
therefore,  at  their  penl  to  honour  the  cheque.  Assuming, 
however,  that  they  were  not  bound  to  do  so  until  a  reasonable 
time  had  elapsed  after  the  plaintiff  had  paid  in  the  40Z.,  the  jury 
have  found  that,  at  the  time  when  the  cheque  was  presented,  a 
sufficient  interval  had  elapsed  to  enable  the  defendants  and  their 
clerks  to  know  that  that  sum  had  been  paid  in.  After  verdict 
the  defendants  must  be  taken  to  have  known  at  the  time  when 
they  refused  the  cheque,  that  they  had  in  their  hands  funds 
belonging  to  the  plaintiff.  Their  refusal  to  pay  it,  therefore,  was 
a  wrongful  act,  the  obvious  and  immediate  tendency  of  which 
was  injurious  to  the  character  of  the  plaintiff  in  his  trade.  It 
may  be  conceded  that  in  order  to  support  *an  action,  the  [  *42L  ] 
consequences  of  any  wrongful  act  must  be  to  occasion  some 
injury  or  loss  to  the  plaintiff;  but  it  is  not  essential,  to  support 
such  an  action,  for  the  plaintiff  to  shew  damage  in  fact ;  it  is 
sufficient  if  he  sustain  a  damage  in  law.  In  many  instances  the 
law,  from  the  injurious  nature  of  the  wrongful  act,  presumes 
damage.  Thus  the  mere  publication  of  slander  in  certain  cases 
is  deemed  to  be  injurious,  and  to  confer  a  substantive  right  of 
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Mabzbtti  action  though  no  special  loss  or  damage  can  be  shewn,  upon  the 
Williams,  principle  that  the  obvious  and  immediate  consequence  of  the 
words  uttered  is  to  produce  damage  to  the  person  of  whom  they 
are  spoken.  One  among  other  instances  is,  where  words  are 
spoken  of  a  man  in  his  trade  or  profession.  In  that  case  the  law 
presumes  damage  from  the  obvious  tendency  of  the  slander. 
The  act  done  by  the  defendants  in  this  case  was  wrongful,  and  in 
its  tendency  was  injurious  to  the  credit  of  the  plaintiff.  Upon 
principle,  therefore,  the  action  is  maintainable  without  shewing 
any  special  damage.  If  the  defendants  had  said  of  the  plaintiff 
that  he  was  not  worthy  to  be  trusted  for  802.,  an  action  might 
have  been  maintained  against  them,  and  it  would  not  have  been 
necessary  to  allege  any  special  damage.  The  circumstance  of 
the  jury  having  negatived  malice,  makes  no  difference ;  for  the 
refusal  to  pay  the  cheque  was  wrongful,  and  therefore,  in  a  legal 
sense,  malicious.     It  was  not  necessary  to  shew  malice  in  fact.f 

Sir  James  Scarlett,  Attorney-General,  Campbell,  Justice,  and 
Williayns,  contrct: 

The  action  being  brought  in  tort  for  a  breach  of  duty,  and  not 
£  **22  ]  for  a  breach  of  contract,  *was  not  maintainable  without  shewing 
special  damage.  The  general  principle  is,  that  in  order  to 
maintain  an  action,  there  should  be  a  damage  to  the  plaintiff,  the 
consequence  of  a  wrongful  act  by  the  defendant.  In  those  cases 
of  slander  where  words  are  actionable  in  themselves,  the  law 
presumes  malice  as  well  as  that  a  damage  ensues  from  the  obvious 
tendency  of  the  slander;  but  in  other  cases  where  the  words 
per  se  are  not  of  that  injurious  tendency,  actual  damage  must  be 
proved.  Here  the  jury  have  negatived  malice,  and  although  the 
refusal  by  a  banker  to  pay  the  cheque  of  his  customer  may  under 
circumstances  be  injurious,  it  is  not  necessarily  so;  actual 
damage,  therefore,  must  be  shewn ;  and  in  this  case  none 
appeared.  An  action  of  tort  lies  where  a  man  has  a  temporal 
loss  or  damage  by  the  wrong  of  another :  Com.  Dig.  Action  on 
the  Case  (A).  But  a  m^re  breach  of  duty  without  any  damage  is 
no  ground  of  action.  A  person  who  drives  his  carriage  on  the 
;  wrong  side  of  a  public  highway  is  guilty  of  a  wrongful  act,  but 

t  See  Bromage  v.  Frosser.,  28  E.  E.  241  (4  B.  &  C.  247). 
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he  is  not  liable  to  an  action  unless  he  occasion  actual  damage  to  Marzbtti 
another.  In  Burnett  v.  Lynch,  j^  it  was  held  that  a  lessee  who  by  Williams. 
deed  poll  had  assigned  his  interest  to  A.,  subject  to  the  perform- 
ance of  covenants  contained  in  the  lease,  might  maintain  an 
action  of  tort  against  A.  for  having  neglected  to  perform  the 
covenants  to  paint  and  repair  during  the  time  he  continued 
assignee,  whereby  the  lessee  was  subjected  to  an  action  of 
covenant  at  the  suit  of  his  lessor,  and  had  to  pay  damages.  In 
that  case  there  was  an  actual  damage ;  but  suppose  the  covenant 
bad  been  broken,  but  the  repair,  &c.  done  before  any  action  of 
covenant  was  brought,  *the  lessee  could  not  have  maintained  his  [  *423  ] 
action  of  tort  without  shewing  actual  damage.  If  a  right  of 
action  vests  in  such  a  case  as  the  present,  the  moment  a  cheque 
is  refused,  great  inconvenience  will  ensue ;  for  if  there  be  once  a 
refusal,  though  it  be  countermanded  within  the  next  minute,  the 
drawer  may  support  an  action,  and  subject  the  banker  to  the 
payment  of  costs. 

(Parke,  J. :  The  action  here  is  in  form  tort,  but  it  is  in  substance 
founded  on  a  contract  by  the  banker  to  pay  the  cheques  of  his 
customer  when  the  latter  has  funds  in  his  hands.     Upon  breach 
of  that  contract  a  right  of  action  vests  without  any  special  ■ 
damage.) 

Where  there  is  an  express  contract,  a  party  may  recover  for  a 
breach  of  it  without  shewing  actual  damage;!  but  there  is  no 
authority  for  saying  that  he  may  so  recover  for  the  breach  of  an 
undertaking  implied  by  law. 

Lord  Tenterden,  Ch.  J. : 

I  think  that  the  plaintiff  is  entitled  to  have  a  verdict  for 
nominal  damages,  although  he  did  not  prove  any  actual  damage 
at  the  trial.  I  cannot  think  there  can  be  any  difference,  as  to 
the  consequences  resulting  from  a  breach  of  contract  by  reason 
of  that  contract  being  either  express  or  implied.  The  only 
difference  between  an  express  and  an  implied  contract,  is  in  the 
mode  of  substantiating  it.     An  express  contract  is  proved  by  an 

t  29  E.  B.  343  (5  B.  &  C.  589).  t  Van  Wart  v.  Woolley,  1  Moo.  & 

Mai.  520. 
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Mabzetti  actual  agreement ;  an  implied  contract  by  circumstances,  and  the 
Williams,  general  course  of  dealing  between  the  parties ;  but  whenever  a 
contract  is  once  proved,  the  consequences  resulting  from  the 
breach  of  it  must  be  the  same,  whether  it  be  proved  by  direct  or 
circumstantial  evidence.  The  Attomey-Oenertd  was  compelled  to 
[  *424  ]  admit,  in  this  case,  that  if  the  ^action  were  founded  on  an 
express  contract,  the  plaintiff  would  have  been  entitled  to  recover 
nominal  damages,  although  no  actual  damage  were  proved.  Now 
this  action  is,  in  fact,  founded  on  a  contract,  for  the  banker  does 
contract  with  his  customer  that  he  will  pay  cheques  drawn  by  him, 
provided  he,  the  banker,  has  money  in  his  hands  belonging  to 
that  customer.  Here  that  contract  was  broken,  for  the  defendants 
would  not  pay  the  cheque  of  the  plaintiff,  although  they  had  in 
their  hands  money  belonging  to  him,  and  had  had  a  reasonable 
time  to  know  that  such  was  the  fact.  In  this  case  a  plaintiff 
might,  for  the  breach  of  that  contract,  have  declared  in  assumpsit. 
So  in  Burnett  v.  Ijynch^\  the  plaintiff  might  have  declared  as  for 
breach  of  a  contract.  It  is  immaterial  in  such  a  case  whether 
the  action  in  form  be  in  tort  or  in  assumpsit.  It  is  substantially 
founded  on  a  contract ;  and  the  plaintiff,  though  he  may  not  have 
sustained  a  damage  in  fact,  is  entitled  to  recover  nominal  damages. 
At  the  same  time  I  cannot  forbear  to  observe,  that  it  is  a  discredit 
to  a  person,  and  therefore  injurious  in  fact,  to  have  a  draft 
refused  payment  for  so  small  a  sum,  for  it  shews  that  the  banker 
had  very  little  confidence  in  the  customer.  It  is  an  act  particularly 
calculated  to  be  injurious  to  a  person  in  trade.  My  judgment  in 
this  case,  however,  proceeds  on  the  ground  that  the  action  is 
founded  on  a  contract  between  the  plaintiff  and  the  bankers,  that 
the  latter,  whenever  they  should  have  money  in  their  hands 
belonging  to  the  plaintiff,  or  within  a  reasonable  time  after  they 
should  have  received  such  money,  would  pay  his  cheques ;  and 
there  having  been  a  breach  of  such  contract,  the  plaintiff  is 
entitled  to  recover  nominal  damages. 

[  426  ]       Parke,  J. : 

I  am  of  the  same  opinion.     This  action  being  substantially 
founded  on  a  contract,  I  think  it  can  make  no  difference  whether 

t  29  B.  B.  343  (5  B.  &  C.  589). 
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it  is  in  form  tort  or  assumpsit.     There  is  no  authority  for  any     Marzktti 

such  distinction.     This  case,  therefore,  must  be  considered  as  if     Williams. 

the  action  were  founded  on  a  contract  by  the  bankers,  to  pay  all 

drafts  presented  within  a  reasonable  time  after  they  receive  such 

money,  so  as  to  allow  them  to  pass  it  to  their  customer's  account. 

It  b  admitted  that,  where  there  is  a  breach  of  an  express  con- 

tract»  nominal  damages  may  be  recovered.      The  only  difference, 

however,  between  an  express  and  an  implied  contract,  is  as  to  the 

mode  of  proof.    An  express  contract  is  proved  by  direct  evidence, 

an   implied    contract    by  circumstantial    evidence.       Whether 

the  contract  be  proved  by  evidence  direct  or  circumstantial, 

the  legal  consequences  resulting  from  the  breach  of  it  must  be  the 

same ;  one  is,  that  wherever  there  is  a  breach  of  contract  or  any 

injury  to  the  right  arising  out  of  that  contract,  nominal  damages 

are  recoverable.     An  extreme  case  may  be  put,  where  a  party, 

who  had  sustained  no  inconvenience,  might  bring  an  action ;  but 

the  remedy,  in  that  case,  would  be  to  deprive  such  party  of  costs. 

Taunton,  J. : 

The  defendants  were  guilty  of  a  breach  of  duty,  which  duty 
the  plaintiff  at  the  time  had  a  right  to  have  performed.  The 
jury  have  found  that  when  the  cheque  was  presented  for  payment, 
a  reasonable  time  had  elapsed  to  have  enabled  the  defendants  to 
enter  the  402.  to  the  credit  of  the  plaintiff,  and,  therefore,  that 
they  must  or  ought  to  have  known  that  they  had  funds  belonging 
to  him.  That  was  sufficient  to  entitle  the  plaintiff  to  recover 
nominal  damages,  for  he  had  a  right  to  have  his  cheque  *paid  at  [  *426  ] 
the  time  when  it  was  presented,  and  the  defendants  were  guilty 
of  a  wrong  by  refusing  to  pay  it.  The  form  of  the  declaration, 
whether  it  be  in  tort  or  assumpsit,  makes  no  substantial  difference, 
nor  can  it  be  any  real  ground  of  distinction  whether  the  foundation 
of  the  action  be  an  express  or  an  implied  assumpsit.  There  are 
many  instances  where  a  wrong,  by  which  the  right  of  a  party 
may  be  injured,  is  a  good  cause  of  action  although  no  actual 
damage  be  sustained.  Trespass,  quare  clausum  /regit,  is 
maintainable  for  an  entry  on  the  land  of  another,  though  there 
be  no  real  damage,  because  repeated  acts  of  going  over  the  land 
might  be  used  as  evidence  of  a  title  to  do  so,  and  thereby  the 
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Mabzetti.  right  of  fhd  plaintiff  might  be  injured.  So  an  action  may  be 
WiLMAMS.  maintained  by  a  commoner  for  an  injury  done  to  his  common, 
without  proving  actual  damage.!  In  Wells  y,  Watling,l  which 
was  an  action  by  a  commoner  for  surcharging  the  common,  the 
evidence  was,  that  the  defendant,  in  the  year  1777,  turned  on  a 
greater  number  of  sheep  than  he  ought.  There  was  no  evidence 
that  the  plaintiff  had  turned  on  any  sheep  in  that  year.  It  was 
objected  that  the  action  was  not  maintainable,  because  the 
plaintiff,  not  having  used  the  common  during  the  period  of  the 
defendant's  misfeasance  could  not  by  possibility  have  sustained 
any  damage.  But  it  was  held  that  the  action  was  maintainable ; 
Lord  Gh.  J.  De  Grey  said,  that  it  was  sufficient  if  the  right  be 
injured,  whether  it  be  exercised  or  not ;  and  Narbs,  J.  observed, 
that  in  the  case  of  the  dippers  at  Tunbridge  Wells,  §  it  was  held 
[  •427  ]  that  a  probable  *  damage  was  a  sufficient  injury  on  which  to 
ground  an  action.  Here,  independently  of  other  considerations, 
the  credit  of  the  plaintiff  was  likely  to  be  injured  by  the  refusal 
of  the  defendants  to  pay  the  cheque ;  and  as  it  was  the  duty  of 
the  defendants  to  pay  the  cheque  when  it  was  presented,  and  that 
duty  was  not  performed,  I  think  the  plaintiff,  who  had  a  right  to 
its  being  performed,  is  entitled  to  recover  nominal  damages. 
The  case  put  in  argument,  of  the  holder  of  a  cheque  being 
refused  payment,  and  called  back  within  a  few  minutes  and  paid, 
is  an  extreme  case,  and  a  jury  probably  would  consider  that  as 
equivalent  to  instant  pajnnent.  That,  however,  is  not  the 
present  case.  Here  the  refusal  to  pay  was  not  countermanded 
till  the  following  day.;| 

Pattbson,  J. : 

I  think  the  verdict  was  right.  The  action  is  in  form  founded 
in  tort,  but  is  in  substance  founded  on  a  contract.  The  relation 
in  which  the  parties  stood  to  each  other,  viz.  that  of  banker  and 
customer,  was  created  by  their  own  contract,  not  by  the  general 

t  See  note  to  Mellor  v.  Spateman,  for  the  possibility  of  a  damage  and 

1  Saund.  345,  and  Young  v.  Spencer y  injury ;  as  for  x>ersuading  A.  not  to 

10  B.  &  C.  145.  come  and  sell  his  wares  at  the  market 

t  2  Sir  W.  Black.  1 233.  of  B. ,  the  lord  of  the  market  may  have 

§  2  Wils.  414.  this  action.    Per  Curiam  in  Weller 

An  action  on  the  case  will  lie  v.  Baker,  2  Wils.  422. 
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operation  of  law.     Green  v.  Oreenbank  t  shews  thaf  Vde  Circimi- 

Btance  of  the  action  being  in  form  for  a  tort  is  immaterial,  If  the 

substantial  ground  of  it  be  a  contract.     This  action,  therefore, 

lies,  if  the  plaintiff  could  have  brought  assumpsit,  and  as  it  is 

quite  clear  that  he  could  have  maintained  assumpsit  for  the 

breach  of  contract,  he  may  on  the  same  ground  maintain  this 

action  of  tort,  unless  there  be  some  distinction  in  this  respect 

between  an  express  and  an  implied  contract.     *But  the  only 

distinction   between  the  two  species  of   contracts  is  as  to  the 

mode  of  proof.     The  one  is  proved  by  the  express  words  used  by 

the  parties,  the  other  by  circumstances  shewing  that  the  parties 

intended  to  contract.    As  soon  as  it  is  made  out,  either  by  direct 

or  circumstantial  evidence,  that  there  was  such  a  contract,  either 

of  the  parties  may  maintain  an  action  against  the  other  without 

shewing  any  actual  damage.     The  rule  for  entering  a  nonsuit 

must  therefore  be  discharged. 

Ride  discharged. 


Marzbtti 

r. 
Williams. 


[  •428  ] 


DOE  D.  Sir  CHARLES  FLOWER,  Baroket,  v.  PECK. 

(1  Bam.  &  Adol.  428—438 ;  S.  C.  9  L.  J.  K  B.  60.) 

A  lessee  covenanted  that  he,  his  executors,  or  assigns,  would  insure  the 
demised  premises,  and  keep  them  insured  during  the  term,  and  deposit 
the  policy  with  the  lessor :  Held,  that  the  true  construction  ol  this  cove- 
nant was  not  that  the  lessee  should  effect  one  policy,  and  keep  that  policy 
on  foot,  but  that  he,  his  executors,  administrators,  or  assigns  should 
always  keep  the  premises  insured  by  some  policy  or  another,  and  that  it 
was  a  breach  if  they  were  uninsured  at  any  one  time,  and  a  continuing 
breach  for  any  portion  of  the  time  they  were  iminsured.  The  lease  con- 
tained a  proviso  for  re-entry  on  breach  of  any  of  the  covenants.  The 
lessee  assigned,  and  the  premises  were  never  insured,  either  by  him  or 
his  assignee.  The  lessor  distrained  on  the  30th  of  September  for  rent 
then  due,  and  afterwards  brought  an  ejectment  on  a  demise  of  the  24th 
of  October :  Held,  that  though  the  distress  was  an  acknowledgment  of  a 
tenancy  to  the  30th  of  September,  and  a  waiver  of  any  forfeiture  to  that 
time,  yet  the  lessor  was  entitled  to  recover  in  ejectment,  for  the  forfeiture 
incurred  by  the  breach  of  covenant  between  the  30th  of  September  and 
the  24th  of  October.^ 

Ejectment  to  recover  messuages,  cottages,  bams,  &c.,  in  the 
parish  of  Totteridge,  in  the  county  of  Hertford.     The  day  of  the 

t  17  R.  E.  529  (2  Marsh.  485).  ing  and  Law  of  Property  Act,  1881 

X  See  now  the  provisions  for  relief      (44  &  45  Vict.  c.  41),  s.  14. — R.  0. 
against  forfeiture  in  the  Gonveyanc- 

22—2 


1830. 
Mv.  18. 
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Doe  (L  demise  in  the  declaration  was  the  24th  of  October,  1829.  At 
^^  the  trial  before  Tindal,  Ch.  J.,  at  the  Spring  Assizes  for  the 

Pbok.  county  of  Hertford,  1880,  a  lease  bearing  date  the  1st  day  of 
November,  1825,  was  produced  in  evidence,  whereby  Sir  C. 
Flower  demised  unto  William  Ward,  the  lessee,  the  premises  in 
question,  habendum,  from  the  25th  of  March  then  last  past,  for 
the  term  of  fourteen  years,  at  a  rent  of  860Z.,  payable  as  therein 

[  •429  ]  mentioned.  The  *lease  contained  a  covenant,  that  "  the  said 
William  Ward,  his  executors,  administrators,  and  assigns,  should 
and  would  insure,  and  keep  insured,  the  said  farm  and  buildings 
in  the  Phoenix  Insurance  Office,  London,  in  the  joint  names  of 
the  lessor,  the  said  Sir  Charles  Flower,  his  heirs  or  assigns,  and 
the  said  William  Ward,  his  executors,  &c.  during  the  said  term, 
to  the  full  amount  or  value  thereof,  and  lodge  the  policy  of  such 
insurance  with  the  lessor,  the  said  Sir  C.  Flower,  his  heirs  or 
assigns."  There  was  a  proviso  for  re-entry,  in  case  the  yearly 
rent  should  be  behind  or  unpaid  for  twenty-one  days  after  any 
of  the  days  of  payment  whereon  the  same  ought  to  be  paid,  or 
if  the  said  W.  Ward,  his  executors,  administrators,  or  assigns, 
should  not  well  and  truly  observe,  perform,  fulfil  and  keep,  all  and 
singular  the  covenants  and  agreements  thereinbefore  contained, 
on  his  or  their  part,  or  in  case  the  said  W.  Ward  should  let  or 
assign  the  premises,  or  any  part  thereof,  without  the  licence  and 
consent  of  the  lessor,  his  heirs  or  assigns,  in  writing,  or  in  case 
the  said  W.  Ward  should  become  bankrupt,  or  take  the  benefit  of 
any  Act  for  the  relief  of  insolvent  debtors,  or  the  said  lease 
should  be  seised  or  taken  in  execution.  It  was  further  proved 
that  the  lease  had  been  assigned,  with  the  consent  in  writing  of 
Sir  C.  Flower,  by  Ward  to  one  Ely,  and  by  him  to  the  defendant; 
and  that  no  insurance  whatever  had  been  made  in  the  names  of 
Ward  and  Sir  C.  Flower,  in  the  Phoenix  Insurance  Office ;  that 
Sir  C.  Flower  was  a  director  of  the  Phoenix  Insurance  Office; 
and  that  rent  being  due  from  the  defendant,  on  the  29th  of 
September,  1829,  Sir  C.  Flower  distrained  for  it  on  the  80th. 
It  was  objected  first,  that  the  covenant  to  insure  was  not  a 
covenant  that  ran  with  the  land,  and  that  the  assignee  was 

[  •430  ]  consequently  not  chargeable  in  an  action  *on  the  covenant,  and 
d  fortiori  could  not  commit  a  forfeiture  by  breach  of  it;  and 
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secondly,  that  the  lessor  of  the  plamtiff  having  distrained  on  the       Dob  d. 
80th  of  September,  had  treated  the  defendant  as  his  tenant  till  ^^ 

that  time,  and  had  thereby  waived  any  forfeiture  previously  ^"°^' 
committed.  And  the  Lord  Chief  Justice  was  of  opinion  that 
there  had  been  a  waiver  of  any  forfeiture  committed  before  the 
80th  of  September,  but  thought  there  had  been  a  breach  of 
covenant  between  the  30th  of  September  and  the  24th  of  October, 
by  the  defendant's  having  neglected  to  insure  after  that  day, 
and  consequently  that  the  landlord  was  entitled  to  recover,  and 
directed  the  jury  accordingly,  but  reserved  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  his  construction  of  the  covenant  was  wrong.  A 
verdict  was  found  for  the  lessor  of  the  plaintiff.  A  rule  nisi 
having  been  obtained  for  entering  a  nonsuit, 

Turner  now  shewed  cause : 

It  is  wholly  immaterial  in  this  case  whether  the  covenant  to 
insure  was  one  which  ran  with  the  land  or  not ;  because  this  is 
not  an  action  brought  against  the  assignee  to  recover  damages 
for  the  breach  of  any  covenant  in  the  lease,  but  an  ejectment 
for  a  forfeiture  incurred  by  a  breach  of  the  condition  on  which 
that  lease  was  granted.  The  condition  was,  that  the  lessee  or 
his  assignee  should  perform  all  the  covenants  contained  in  the 
lease ;  one  of  those  covenants  was,  that  the  lessee,  his  executors, 
administrators,  and  assigns  should  insure,  and  keep  insured 
during  the  said  term,  the  premises  in  question.  That  covenant 
created  a  continuous  obligation  on  the  covenantor  or  his  assigns, 
to  insure  from  time  to  time,  and  the  omission  from  time  to  time 
to  insure  was  a  continuing  breach  de  *die  in  diem.  The  non-  [  •431  ] 
insurance  between  the  80th  of  September  and  the  24th  of 
October  was  a  breach  of  the  covenant,  and  consequently  a  breach 
of  the  condition  on  which  the  lease  was  granted,  and  the  lessor 
of  the  plaintiff  thereby  acquired  a  right  of  entry.  It  is  a  general 
rale,  that  if  a  man  hath  a  thing  he  may  condition  with  it  as  he 
will :  Shep.  Touch,  c.  6,  tit.  Condition,  p.  119,  6th  edit. ;  and  in 
p.  120  it  is  said,  '^  the  condition  doth  always  attend  and  wait 
upon  the  estate  or  thing  whereunto  it  is  annexed,  so  that 
although  the  same  do  pass  through  the  hands  of  an  hundred, 
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DoBd.  yet  is  it  subject  to  the  condition  still."  Assuming,  therefore, 
^.,  that  the  covenant  to  insure  does  not  run  with  the  land,  the  lessor 

Peck.  ^j  ^.^q  plaintiff  is  entitled  to  recover.  If  he  had  ever  assigned 
the  reversion,  the  assignee  of  the  reversion  would  not  at  common 
law  have  been  entitled  to  take  advantage  of  the  condition ;  his 
right  to  enter  under  the  condition  would  have  depended  on  the 
stat.  82  Hen.  YIII.  c.  84 ;  and  if  the  ejectment  had  been  brought 
by  the  assignee,  the  question  would  then  have  arisen,  whether 
the  covenant  ran  with  the  land,  because  the  grantee  or  assignee 
of  the  reversion  cannot  take  a  benefit  of  every  forfeiture  by 
force  of  the  condition,  but  only  of  such  conditions  as  are  incident 
to  the  reversion,  or  for  the  benefit  of  the  estate.t     In  Chaivorth 

4 

V.  Phillips  I  it  was  resolved,  that  if  a  lease  be  made,  upon  con- 
dition to  be  void  if  102.  be  not  paid  on  a  certain  day,  the  grantee 
of  the  reversion  shall  not  enter  for  such  condition,  because  it  is 
collateral.  And  if  this  were  not  so,  all  the  cases  in  which  an 
original  lessor  has  recovered  in  ejectment  for  breach  of  condition 
[  **82  ]  in  non-performance  of  covenants  *where  underleases  have  been 
granted,  as  in  Roe  dem.  Gregson  v.  Harrison,^  and  Doe  dem. 
Holland  v.  Woi'8ley,\\  have  been  wrongly  decided;  for  in  those 
cases  there  was  neither  privity  of  contract  nor  privity  of  estate 
between  the  original  lessor  and  the  sub-lessee.  The  estate 
created  by  the  lease  in  this  case  was  not  axi  absolute  estate,  but 
was  in  its  original  creation  an  estate  defeasible  upon  the  omission 
to  insure,  and  the  assignment  by  the  lessee  could  not  pass  to  the 
assignee  an  absolute  indefeasible  estate,  when  the  interest  which 
the  lessee  himself  had  was  defeasible.  The  lessee  could  not  pass 
a  larger  interest  than  he  himself  possessed.  The  question  in 
this  case  is  entirely  different  from  that  which  would  have  arisen 
if  the  lessor  had  brought  an  action  of  covenant.  The  question 
here  is,  whether  the  lessor  can  by  the  assignment  be  deprived  of 
one  of  the  remedies,  (viz.  the  right  of  re-entry,)  which  he  con- 
tracted for  by  the  lease.  If  an  action  of  covenant  had  been 
brought,  the  question  would  have  been  whether  the  assignment 
gave  the  lessor  a  new  remedy,  viz.  an  action  against  the  assignee^ 

t  1  Saund.  288  b;  Co.  Litt.  215  a,  §  1  R  E.  513  (2  T.  E.  425). 

215  b.  !|  1  Camp.  20. 

X  Moore,  876. 
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but  here  the  proceeding  is  in  reniy  and  all  the  lessor  contends  for  Doe  d. 
is,  that  the  lessee  cannot  by  his  act  destroy  the  lessor*  s  original  '  t^. 
remedy.  Admitting,  therefore,  that  the  assignee  of  the  lease  ^®'*^' 
would  not  have  been  liable  in  covenant,  it  cannot  be  argued  from 
that  that  he  cannot  be  evicted  for  condition  broken  by  non- 
perfonnance  of  covenant.  If  Ward  had  underleased  instead  of 
assigning,  it  is  clear  that  the  defendant  would  not  have  been 
liable  in  covenant,  but  it  is  also  clear  that  if  the  lessor  had 
re-entered  for  condition  broken,  the  underlease  would  have  been 
defeated,  Co.  Litt.  *234  a.  The  forfeiture  is  not  waived  by  reason  [  '488  ] 
of  the  lessor's  having  received  rent  or  distrained  on  the  30th  of 
September ;  for  the  breach  of  covenant  was  a  continued  breach 
d€  die  in  diem.  In  Doe  v.  Woodbridge,^  where  ejectment  was 
brought  for  a  forfeiture  incurred  by  using  rooms  in  a  house  in  a 
manner  prohibited  by  the  lease,  it  was  held  that  such  user  was 
a  continuing  breach,  and  that  the  landlord  was  not,  by  receiving 
rent,  precluded  from  taking  advantage  of  the  forfeiture,  if  the 
user  continued  after  such  receipt  of  rent :  and  Doe  v.  Johnson  J 
shews  that  a  right  which  had  accrued  at  the  time  of  a  distress  is 
waived  by  it,  but  that  the  party  is  not  estopped  by  it  as  to  any 
right  which  accrued  subsequently.  There  is  abundant  ground 
for  contending,  if  it  be  necessary,  that  the  covenant  to  insure  is 
one  which  runs  with  the  land. 

(Baylet,  J. :  If  that  question  becomes  material,  we  will  hear 
you  upon  it.  As  at  present  advised,  it  appears  to  us  not  to 
be  so.) 

Thesiger,  contra : 

Where  a  fact  is  more  peculiarly  within  the  knowledge  of  the 
lessor  than  the  lessee,  the  lessor  ought,  before  he  can  insist  on  a 
forfeiture,  to  give  notice  of  that  fact  to  the  lessee.  In  Carpenter 
V.  Blandford^%  by  agreement  between  vendor  and  vendee,  a  con- 
tract for  the  sale  of  a  public  house  was  to  be  completed  on  the 
25th  of  March.  The  stock  in  trade  was  to  be  valued  by 
appraisement  of  two  persons.    Each  party  had  appointed  one. 

t  33  B.  B.  203  (9  B.  &  C.  376).  §  8  B.  &  C.  575. 

I  18  B.  B.  791  (1  Stark.  411). 
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DoBd.       The  plaintiff's  appraiser,  on  the  25th  of  March,  informed  the 
appraiser  of  the  buyer  that  he,  the  plaintiff's  appraiser,  would 


V. 

Pkck. 
[  •484  ] 


not  be  able  to  ^finish  the  valuation  until  the  following  day ;  to 
which  the  defendant's  appraiser  made  no  objection.  It  was  there 
held,  that  as  it  was  the  duty  of  the  seller's  agent  to  inform  his 
principal  that  such  a  communication  had  been  made  by  the 
buyer's  agent,  it  must  be  presumed  that  he  did  so,  and  if  he  did 
so,  and  the  seller  meant  to  insist  on  the  forfeiture,  it  was  his 
duty  to  inform  the  plaintiff  that  he  should  insist  on  the  forfeiture, 
unless  the  contract  was  completed  on  that  day.  Here  the  lessor 
must  have  known  that  the  lessee  had  not  performed  the  covenant 
to  insure,  for  the  policy  was  to  be  lodged  with  him. 

(Baylet,  J. :  It  is  the  duty  of  the  assignee  to  take  care  that 
the  covenants  are  performed.) 

The  transaction  is  to  be  construed  strictly  as  against  the  party 
claiming  a  forfeiture.  Here  was  a  fact  peculiarly  within  the 
knowledge  of  the  lessor,  which  he  was  bound  to  communicate  to 
the  assignee.  In  Doe  dem.  Knight  v.  Rotve,\  where  a  lessee 
covenanted  to  insure  in  the  joint  names  of  himself  and  the 
lessor,  and  insured  in  his  own  name  only.  Lord  Tenterden,  Ch.  J. 
ruled,  that  if  the  conduct  of  the  lessor  was  such  as  to  induce  a 
reasonable  and  cautious  man  to  conclude  he  was  doing  all  that 
was  necessary  or  required  of  him,  by  insuring  in  his  own  name, 
and  to  the  amount  insured,  he  could  not  recover  for  a  forfeiture, 
though  there  was  no  dispensation  or  release  from  the  covenant. 
Besides,  there  has  been  a  general  waiver  of  the  forfeiture.  The 
covenant  is  to  insure  and  keep  insured  during  the  term.  It 
applies  as  well  to  the  insurance  to  be  made  in  the  first  instance 
[  •435  ]  as  to  continuing  it.  The  proviso  attaches  on  the  entire  *covenant. 
If  a  party  waive  any  part  of  an  entire  condition,  he  waives  the 
whole.  Now  here  the  lessor,  by  having  distrained  on  the  30th 
of  September,  waived  that  part  of  the  condition  which  made  it 
obligatory  on  the  lessee  or  his  assignee  to  insure  in  the  first 
instance.  Besides,  it  becomes  important  to  consider  whether 
the  covenant  to  insure  be  one  that  runs  with  the  land ;  for  if  it 

t  Eyan  &  M.  343. 
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be  not  a  covenant  of  that  description,  the  lessor  has  accepted  as       Doe  d. 
his  tenant  one  who  he  knew  was  not  bound  by  that  covenant.  ^. 

The  proviso  is  dependent  upon  the  covenant,  and  coupled  with  it        ^^^^• 
forms  the  condition  for  the  breach  of  which  the  lessor  insists  on 
a  forfeiture;  but  he  having  accepted  a  tenant  whom  he  knew 
not  to  be  bound  by  the  covenant  or  condition  for  re-entry,  cannot 
insist  upon  the  breach  of  it  as  a  forfeiture. 

(Bayley,  J. :  As  at  present  advised,  we  all  think  that  it  is 

uxmecessary  to  consider  that  question :  if  on  further  consideration 

we  should  deem  it  to  be  material,  we  will  direct  that  point  to  be 

argued.) 

Cur.  adv.  vtdL 

The  judgment  of  the  Court  was  delivered  in  the  course  of  this 
Term  by 

This  was  the  case  of  an  ejectment  brought  by  Sir  Charles 
Flower  against  the  defendant,  his  tenant,  upon  an  alleged 
forfeiture  for  breach  of  covenant.  The  cause  was  tried  before 
the  Lord  Chief  Justice  of  the  Common  Pleas,  at  the  last  Assizes 
for  the  county  of  Hertford ;  when  a  verdict  was  given,  by  direction 
of^  the  learned  Judge,  for  the  plaintiff.  A  rule  nisi  was  granted 
for  a  new  trial:  cause  was  shewn  at  the  sittings  before  the 
present  Term  before  my  brother  Bayley,  my  brother  ♦Littledale,  [  **8S  ] 
and  myself,  and  we  are  all  of  opinion  that  the  direction  of  the 
Lord  Chief  Justice  was  right,  and  that  the  rule  ought  to  be 
discharged. 

It  appeared  that  Sir  Charles  Flower  demised  the  farm  in 
question  to  one  Ward,  by  a  lease  which  contained,  amongst 
others,  a  covenant  by  Ward,  that  he,  his  executors,  adminis- 
trators, and  assigns,  would  insure  the  buildings  in  the  Phoenix 
Insurance  Office,  and  keep  them  insured  during  the  term,  and 
also  would  deposit  the  policy  of  insurance  with  Su*  Charles 
Flower ;  and  there  was  a  proviso  for  re-entry,  for  breach  of  any 
of  the  covenants  contained  iii  the  lease.  Ward  assigned  to 
Bales,  Eales  to  the  defendant  in  October,  1828,  both  with  the 
consent  of  the  lessor,  in  writing;  rent  became  in  arrear  from 
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PoB  d.  the  defendant  on  the  29th  of  September,  1829,  and  the  lessor 
V.  of  the  plaintiff  distrained  for  it  on  the  30th.     At  the  time  of 

PxGK.  making  the  distress,  he  had  full  knowledge  that  no  insurance 
had  been  effected  by  Ward,  or  his  assigns,  according  to  the 
covenant.  The  demise  was  laid  on  the  11th  of  October,  and 
the  question  was,  whether  the  lessor  of  the  plaintiff  was  entitled 
to  recover  the  estate  against  the  assignee,  the  defendant,  for  the 
forfeiture  by  the  breach  of  the  covenant  to  insure. 

A  lessor  has  a  right  to  make  the  estate  of  his  lessee  con- 
ditional, and  the  assignee  of  such  an  estate  takes  it  subject  to 
the  condition,  and  liable  to  be  divested  by  the  breach  of  it.  It 
is  immaterial  in  this  respect,  and  in  this  case  in  which  the 
lessor,  and  not  the  assignee  of  the  reversion,  is  the  real  plaintiff, 
whether  the  condition  is  for  the  performance  of  some  covenant 
which  touches  the  land,  and  runs  with  it,  or  one  which  is  wholly 
[  **37  ]  collateral.  *Upon  the  breach  of  either  species  of  covenant,  the 
estate  ceases  when  the  lessor  chooses  to  take  advantage  of  his 
right  of  re-entry. 

The  estate  is  in  this  case  granted  to  the  lessee,  upon  condition 
that  if  either  he  or  any  of  his  assigns  break  the  covenant  to 
keep  the  premises  insured  the  lessor  may  re-enter.  It  is  of  no 
importance  to  consider  whether  the  assignee  was  bound,  in  that 
character,  by  the  covenant,  so  as  to  be  liable  to  an  action  for 
the  breach  of  it :  it  is  enough,  that  if  the  covenant  is  not  per- 
formed by  the  lessee  or  his  assigns,  the  estate  may  be  defeated 
by  the  lessor. 

It  is  admitted  that  the  covenant  has  not  been  performed :  the 
lessor  of  the  plaintiff  might,  therefore,  avail  himself  of  the  right 
to  re-enter  for  the  forfeiture  by  that  breach,  if  he  has  not 
precluded  himself  by  having  waived  it. 

There  is  no  doubt  that  the  distress  on  the  30th  of  September 
was  an  acknowledgment  of  the  tenancy  of  the  defendant,  and, 
consequently,  a  waiver  of  the  forfeiture  for  part  of  the  term 
during  which  the  premises  were  uninsured.  Whether  it  was  an 
entire  waiver  depends  upon  the  construction  of  the  covenant  to 
insure.  That  covenant  was  in  the  following  words:  ''And  he 
the  said  William  Ward,  his  executors,  administrators,  and 
assigns,  shall  and  will  insure  and  keep  insured  the  said  farm 
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and  buildings  in  the  Phoenix  Insurance  Office,  London,  in  the        Dok  d. 
joint  names  of  the  said  Sir  Charles  Flower,  his  heirs,  or  assigns,  ^. 

and  the  said  W.  Ward,  his  executors,  administrators,  or  assigns,        P^ck. 
during  the  said  term,  to  the  full  amount  or  value  thereof,  and 
lodge  the  ix)licy  of   such  insurance  with  the  said   Sir  Charles 
Flower,  his  heirs,  or  assigns." 

If  this  could  be  construed  to  be  a  covenant  by  the  lessee  to  [  438  } 
effect  one  policy  of  assurance  immediately,  and  afterwards  that 
he  and  his  assigns  should  keep  that  particular  policy  on  foot, 
by  continuing  to  pay  the  annual  premiums  on  that  policy,  the 
assignee  would  not  have  been  guilty  of  any  breach  of  covenant, 
if  the  lessee  had  never  insured,  for  the  policy  never  could  have 
existed,  which  the  assignee  was  to  continue ;  and  the  distress 
for  rent  would  have  been  a  waiver  of  the  breach  by  the  original 
lessee.  In  such  a  case  the  lessor  of  the  plaintiff  could  not  have 
recovered. 

But  if  the  covenant  mean  that  the  lessee  and  his  assigns  shall 
always  keep  the  premises  insured  by  some  policy  or  another, 
then  it  is  broken  if  they  are  uninsured  at  any  one  time ;  there 
is  a  continuing  breach  for  any  portion  of  time  that  they  remain 
uninsured  ;  and  we  are  of  opinion  that  this  is  the  true  construc- 
tion of  the  covenant :  it  is  that  which  would  have  been  put  upon 
it  if  an  action  of  covenant  had  been  brought ;  and  it  makes  no 
difference  that  the  consequence  of  the  breach  of  it  is  a  forfeiture. 

It  follows  that  there  was  a  breach  of  covenant  by  the  lessee 
and  the  defendant  suffering  the  demised  premises  to  be  uninsured 
between  the  80th  of  September  and  the  11th  of  October ;  and  of 
that  breach  of  covenant  the  previous  distress  on  the  former  day 
cannot  possibly  be  a  waiver. 

For  these  reasons  we  are  of  opinion  that  the  verdict  was  right, 
and  the  rule  for  entering  a  nonsuit  must  be  discharged. 

Rule  discharged. 
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1830.  WILSON  AND   Others  v.  ANDERTON.f 

Nov  19 
__  '  (1  Bam.  &  Adol.  450—458 ;  S.  C.  9  L.  J.  K  B.  48.) 

[  ^^^  ]  The  captain  of  a  ship,  who  had  taken  goods  on  freight,  and  claimed 

to  have  a  lien  upon  them,  delivered  them  to  a  bailee.  The  real  owner 
demanded  them  of  the  latter,  and  he  refused  to  deliver  them  without 
the  directions  of  the  bailor :  Held,  that  the  bailor  not  having  any  lien 
upon  the  goods,  the  refusal  by  the  bailee  was  sufficient  evidence  of  a 
conversion. 

Trover  for  five  bales  of  carpeting.    At  the  trial  before  Bayley, 

J.,  at  the  Summer  Assizes  for  the  county  of  Lancaster,  1828,  a 

verdict  was  found  for  the  plaintiffs,  damages  1,300Z.,  to  be  reduced 

[  *45i  ]       to  la.  on  the  ^defendant  returning  the  goods  in  question,  subject 

to  the  opinion  of  this  Court  on  the  following  case  : 

The  plaintiffs  carry  on  business  as  merchants  at  Liverpool, 
and  also  at  Buenos  Ayres ;  Wilson  and  M'Gregor  being  the 
resident  partners  at  Liverpool.  The  defendant  is  a  merchant 
at  Liverpool.  On  the  22nd  February,  1826,  the  five  bales  of 
carpeting,  being  the  goods  in  question,  were,  amongst  other 
goods,  shipped  by  the  plaintiffs,  to  their  house  at  Buenos  Ayres, 
on  board  a  vessel  called  the  Monarchy  belonging  to  Joseph 
Mondell,  John  Mondell  and  others,  and  commanded  by  John 
Mondell  the  younger.  The  latter  signed  a  bill  of  lading  in  the 
usual  form.  The  freight  was  paid  in  one  month  after  sailing, 
according  to  the  customary  credit  in  Liverpool.  On  the  18th  of 
the  same  month  a  notice  appeared  in  the  London  Gazette,  that  it 
had  been  notified  by  the  Brazilian  Minister  for  Foreign  Affairs, 
to  his  Majesty's  Charge  d'Affaires  at  Rio  de  Janeiro,  by  a  com- 
munication dated  the  7th  of  December  last,  that  the  Emperor 
of  Brazil  had  ordered  a  strict  blockade  of  the  ports  in  the  river 
Plate  belonging  to  the  Government  of  Buenos  Ayres.  On  the 
11th  of  March  the  Monarch  cleared  out  from  Liverpool  for 
Buenos  Ayres,  and  on  the  28rd  of  May  following  was  taken 
possession  of  by  the  Piranza,  a  ship  of  war  belonging  to  the 
Brazilian  Government,  in  the  river  Plate,  nearly  abreast  the 
harbour  of  Monte  Video,  and  about  90  or  100  miles  from  Buenos 
Ayres,  on  a  charge  of  breaking  the  blockade  of  Buenos  Ayres. 

t  Cited  by  Blackburn,  J.  (delivering  the  judgment  of  the  Court)  in  BiddU 
V.  Bond  (Q.  B.  1865)  6  B.  &  S.  225,  34  L.  J.  Q.  B.  137,  139.— B.  C. 
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The  Monarch  was  the  first  vessel  which  was  captured  on  such      Wilbon 
charge.     At  the  time  when  she  was  captured,  she  was  sailing    aitdebton, 
for  Buenos  Ayres  without  any  intention  of  going  into  Monte 
Video.     She  was  sent  *under  the  care  of  a  prize-master,  and  an       [  *^&2  ] 
armed  force,  into  Monte  Video.    On  the  19th  of  June,  part  of 
her  crew  was  taken  out,  and  she  was  sent  in  the  same  custody  to 
Bio  de  Janeiro  for  condemnation.      On  the  2l8t  of  July  Captain 
Mondell,  with  that  part  of  the  crew  consisting  of  four  men, 
which  had  been  left  on  board,  rose  upon  the  Brazilians,  con- 
sisting of    twenty-two  sailors  and   soldiers  and    two  officers, 
overpowered  them,  and  retook  possession  of  the  Monarch.     On 
the  27th  of  September  the  Monarch  returned  to  Liverpool  with 
the  goods  on  board,  which  were  deposited  by  Captain  Mondell 
in  the  warehouse  of  the  defendant. 

About  the  1st  of  March,  1827,  the  plaintiffs  having  occasion 
for  some  haberdashery,  part  of  the  goods  shipped  by  them  on 
board  the  Monarch  and  brought  back  to  Liverpool,  Mr.  Clay,  the 
plaintiffs'  attorney,  applied  to  Mr.  Mallaby,  the  defendant's 
attorney,  for  them.  Mr.  Mallaby  claimed  salvage.  Three  bales 
of  haberdashery  were  delivered  to  the  plaintiffs  on  payment  of 
21Z.  for  salvage,  without  prejudice,  and  under  a  protest  against 
such  claim  made  by  Mr.  Clay  as  their  attorney.  On  the  15th 
of  August,  1827,  the  plaintiffs  waited  on  the  defendant,  accom- 
])anied  by  Mr.  Clay,  when  the  following  conversation  took  place  : 
"  Mr.  Clay  :  I  demand  the  delivery  to  Mr.  Wilson  of  the  firm  of 
Wilson,  Hardisty,  &  Co.  of  the  goods  landed  from  the  Monarch 
and  placed  in  your  hands :  namely,  five  bales  of  carpeting. 
Defendant  :  I  cannot  part  with  them  without  the  directions  of 
the  parties  for  whom  I  act.  Mb.  Clay  :  The  goods  are  in  your 
hands,  and  if  you  have  any  lawful  charges  upon  them,  Mr. 
Wilson  is  ready  and  now  offers  to  pay  them  ;  and  I  demand  the 
goods  again.  *Defbndant  :  I  can  only  say,  I  will  not  part  with  [  '^ss  T 
them  without  directions.  Me.  Clay:  We  understand  Captain 
Mondell  is  now  at  Lancaster,  and  is  about  to  sail.  You  have, 
therefore,  an  opportunity  of  consulting  him,  if  you  want  any 
directions  from  him.  Defendant:  Mr.  Clay,  you  know  Mr. 
Mallaby  is  my  attorney,  and  I  think  you  ought  to  have  gone  to 
him  first.      Me.  Clay:   Mr.  Anderton,  the  goods  are  in  your 
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Wilson      posseBsion,  and  I  necessarily  make  this  demand  upon  you,  in 
anderton.    order  to  found  an  action  against  you." 

It  was  known  by  the  plaintiffs  and  Mr.  Clay,  at  the  time  the 
demand  was  made,  that  the  defendant  detained  the  goods  upon 
a  claim  of  salvage  made  by  Captain  Mondell,  to  pay  which  no 
offer  was  made.  The  defendant  made  no  claim  for  himself. 
No  offer  of  indemnity  was  made,  none  was  required  or  asked 
for.  The  goods  were  not  delivered  by  the  defendant,  and  they 
remained  in  his  possession  at  the  time  of  trial.  Upon  this 
demand  and  refusal,  the  action  was  brought.  The  jury  found 
specially  that  the  captain  had  no  instructions  to  break  the 
blockade  at  all  events,  nor  any  intention  so  to  do.  The  question 
for  the  opinion  of  this  Court  was,  whether  the  plaintiffs  were 
entitled  upon  these  facts  to  recover  the  value  of  the  five  bales  of 
carpeting  ?  If  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  so  entitled,  the  verdict  was  to  stand.  If  the  Court  should 
be  of  a  contrary  opinion,  then  a  nonsuit  was  to  be  entered. 

Cottingham  was  to  have  argued  for  the  plaintiff,  but  the 
Court  called  upon 

I  *54  ]  jP.  Pollock  for  the  defendant : 

It  is  extremely  difScult  to  contend  that  the  captain  had  by 
law  any  lien  for  salvage,  because  though  the  jury  have  found 
that  he  had  no  intention  to  break  the  blockade,  still  the  seizure 
by  the  Brazilian  frigate  was  not  a  hostile  act,  but  operated  like 
an  embargo  laid  on  the  vessel  and  cargo.  The  property  was 
not  divested  by  the  seizure,  but  would  only  become  so  by 
sentence  of  condemnation ;  and  such  a  sentence  could  not  take 
place  unless  it  had  appeared  that  the  captain  meditated  a  breach 
of  the  blockade  ;  which  is  negatived  by  the  verdict.  It  may,  there- 
fore, be  said,  that,  in  contemplation  of  law,  the  vessel  was  legally 
under  detention  by  a  neutral  power,  and  was  rescued  by  force ; 
that  that  rescue  was  an  illegal  act,  and  that  the  captain  cannot 
claim  a  remuneration  for  doing  such  an  act.t  Then,  inasmuch 
as  the  goods  were  undoubtedly  the  property  of  the  plaintiff  at  the 

+  See   Abbott   on    Shipping,    16;      278;   and  The  Caiharina  Elizabeth^ 
The    Two  FrUnds,    1   Eob.    A.    E.      5  Rob.  A.  E.  232. 
277;    The  Dispatch,  3  Rob.  A.   R. 
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time  when  the  ship  sailed,  and  continued,  notwithstanding  the       Wilson 

seizure,  to  be  his  property ;  the  only  question  will  be,  whether    andebton. 

there  was  any  evidence  of  a  conversion?      The  right  of  the 

plaintiff  to  recover  depends  on  a  mixed  question  of  law  and  fact. 

The  Court  are  to  say,  from  the  conversation  which  passed  at  the 

time  when  the  demand  was  made,  whether  there  was  evidence 

of  a  conversion.     A  bailee  primd  facie  is  not  bound  to  enquire 

into  the  title  of  his  bailor.     He  cannot  dispute  that  title,  or  in 

an  action  by  the  bailor  set  up  the  title  of  a  third  person.    An 

application   is  made  to  the  defendant  for  the  goods   by  the 

plaintiff.     He  is  not  bound  to  enquire  into  the  title  of  a  *third       [  **^^  ] 

person  who  demands  the  goods,  he  has  a  right  to  say  he  will  not 

convert  them,  but  will  not  be  compelled  at  his  costs  to  try  the 

question  of  title  in  an  action.     It  would  be  a  great  hardship  on 

him  if  he  could  be  called  upon  to  determine  a  difficult  question 

of  law.     In  LacUmch  v.  Towley\  a  case  tried  before  Gould,  J.  is 

cited  and  admitted  by  Lord  Eenyon  to  be  law.     There  a  carrier 

had  received  goods  to  be  carried  from  Maidstone  to  London. 

While  the  goods  lay  at  his  warehouse,  a  person  came  there  who 

said  the  goods  were  his,  and  claimed  them  from  the  carrier  ;  the 

carrier  said  he  could  not  deliver  them ;  but  that  if  he  was 

indenuiified  he  would  keep  them,  and  not  deliver  them  according 

to  order.     An  indemnity  was  given;  and  the  goods  not  being 

dehvered    according  to  order,  the  party  by  whom   they  were 

delivered  to  the  carrier,  brought  an  action  against  him  :  Gould, 

J.  would  not  permit  the  carrier  to  set  up  any  question  of  property 

out  of  the  plaintiff,  and  held  that  the  defendant  having  received 

them  from  him,  was  precluded   from  questioning  his  title  or 

shewing  a  property  in  another  person.     Ogle  v.  A  tkinson  I  may 

be  considered  as  having  overruled  that  case,  so  far  as  it  decided 

that  the  bailee  could  not  set  up  the  right  of  a  third  person.     But 

there  is  no  authority  to  shew  that  the  bailee  is  bound  to  adopt 

the  jus  tertii,  and  make  himself  judge  of  the  law.      He  may  do 

so  at  his  peril.     Here  the  plaintiff's  attorney  having  demanded 

the  goods,  defendant  said  he  could  not  part  with  them  without 

direction  of  the  parties  from  whom  he  received  them.     That  was 

not  evidence  of  a  conversion,  when  the  very  object  of  the  refusal 

+  3  Esp.  114.  t  15  R,  E.  647  (o  Taunt.  759). 
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Wilson      was  to  ascertain  whether  *the  party  demanding  the  goods  had 
ANDBRTON.    ftHj  authoritj  to  receivo  them.    It  would  be  very  dangerous  to 
[  *456  ]       hold  that  the  bailee  of  goods  must,  at  the  peril  of  an  action, 
deliver  them  to  any  person  who  demands  them. 

Lord  Tenterden,  Ch.  J. : 

If  the  law  be  as  is  now  contended,  there  has  rarely  been  a 
.sitting  at  Guildhall  where  injustice  has  not  been  done ;  for  the 
title  to  goods  has  been  repeatedly  tried  in  actions  against 
warehousemen.  A  bailee  can  never  be  in  a  better  situation 
than  the  bailor.  If  the  bailor  has  no  title,  the  bailee  can  have 
none,  for  the  bailor  can  give  no  better  title  than  he  has.  The 
right  to  the  property  may,  therefore,  be  tried  in  an  action 
against  the  bailee,  and  a  refusal  like  that  stated  in  the  case  has 
always  been  considered  evidence  of  a  conversion.  The  situation 
of  a  bailee  is  not  one  without  remedy.  He  is  not  bound  to 
ascertain  who  has  the  right.  He  may  file  a  bill  of  interpleader 
in  a  court  of  equity.  But  a  bailee  who  forbears  to  adopt  that 
mode  of  proceeding,  and  makes  himself  a  party  by  retaining  the 
goods  for  the  bailor,  must  stand  or  fall  by  his  title.  + 

LiTTLEDALE,  J.  : 

There  is  no  doubt  that  the  property  in  the  goods  was  in  the 
plaintiffs,  and  that  the  defendant  or  Captain  Mondell  had  not 
any  lien  on  them  for  salvage.  The  question  is,  whether,  under 
the  circumstances  stated  in  this  case,  the  bailee  can  set  up  any 
title  against  the  real  owner  ?  What  is  the  situation  of  a  bailee  ? 
He  has  no  other  title,  except  that  which  the  bailor  had.  As  to 
[  •457  ]  the  Nisi  Prius  case  before  Gould,  J.,  it  is  not  applicable  *to  the 
present  point.  There  the  carrier,  on  the  goods  being  demanded 
by  a  third  party,  voluntarily  identified  himself  with  that  party, 
by  proposing  to  retain  them  on  an  indemnity,  and  offering  to  set 
up  the  title  of  that  party  on  an  action  by  the  bailor.  Now  a 
lessee  cannot  dispute  the  title  of  his  lessor  at  the  time  of  the 
lease,  but  he  may  shew  that  the  lessor's  title  has  been  put  an 
end  to ;  and  therefore  in  an  action  of  covenant  by  the  lessor  a 
plea  of  eviction  by  title  paramount,  or  that  which  is  equivalent 

t  See  Com.  Dig.  Chancery,  3  T. 


VOL.  jjxv.]      1880.    K.  B.    1  B.  &  AD.  457—458.  858 

to  it,  is  a  good  plea,  and  a  threat  to  distrain  or  bring  an  eject-  Wilsox 
ment,  by  a  person  having  good  title,  would  be  equivalent  to  an  akdebtok. 
actual  eviction.  So  here,  if  the  bailor  brought  an  action  against 
the  defendant  as  bailee,  the  latter  might,  on  the  same  principle, 
shew  that  the  plaintiff  recovered  the  value  of  the  goods,  or  that, 
on  being  threatened  with  an  action  by  a  person  who  had  good 
title  to  the  goods,  he  had  delivered  them  to  him.  Then,  the  next 
question  is,  whether  there  was  evidence  of  a  conversion  ?  I  think 
there  was ;  for  the  defendant  rested  his  right  to  retain  on  the  right 
of  the  bailor,  who  had  no  right  whatever.  There  was  an  unqualified 
refusal,  and  that  is  evidence  of  a  conversion,  unless  the  party 
refasing  can  shew  an  adverse  right  to  the  immediate  possession. 

Taunton,  J. : 

The  defendant,  or  the  person  from  whom  he  received  the 
goods,  had  no  lien  on  the  property.  The  remuneration  claimed 
for  rescuing  the  property  was  not  salvage,  for  the  property  was 
not  seized  jure  belli  by  an  enemy.  That  being  so,  the  only 
-question  is,  whether  there  was  sufficient  evidence  of  a  conver- 
sion ?  This  is  not  the  case  of  a  bailee  setting  *up  the  right  of  a  [  *458  ] 
third  person,  who  has  no  title  or  a  questionable  title,  but  of  one 
Betting  up  the  title  of  the  person  from  whom  he  received  the 
property  against  the  undisputed  title  of  the  real  owner.  It 
appears  that  Captain  Mondell  claimed  to  retain  the  property 
for  salvage,  and  that,  the  defendant  holding  the  goods  as  his 
agent,  an  application  was  made  to  him  by  the  plaintiff's  attorney 
to  deliver  them.  It  seems  to  me,  that  the  conversation  between 
him  and  the  defendant  is  sufficient  evidence  of  a  conversion. 
The  defendant  having  said  he  would  not  part  with  the  goods 
without  Mondell's  directions,  thereby  identified  himself  with 
Mondell ;  and  being  told  that  the  demand  was  made  in  order  to 
make  it  the  foundation  of  an  action,  he  persisted  in  retaining 
the  goods.  Here,  therefore,  there  was  a  demand  of  the  goods, 
and  a  refusal  to  deliver  them;  and  unless  there  be  a  legal 
excuse  for  refusal,  that  is  sufficient  evidence  of  a  conversion. 

Patteson,  J.  having  been  concerned  as  counsel  in  the  cause 

when  at  the  Bar,  gave  no  opinion. 

Judgment  f 07'  the  plaintiff. 
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1880.  REX  V.  NEVILLE. 

_  (1  Bam.  &  Adol.  489—497 ;  S.  C.  9  L.  J.  M.  C.  107.) 

t  *®^  ]  The  statute  10  Oeo.  11.  c.  28,t  s.  2,  prohibits  acting  plays,  &c.  for  gain, 

without  patent  from  the  King,  or  license  from  the  Lord  Chamberlain. 
Sect.  5  provides,  that  no  person  shall  be  authorized  by  patent  or  license 
to  act,  except  within  the  city  and  liberties  of  Westminster,  or  where  the 
King  shall  be  resident :  Held,  that  the  prohibition  in  s.  2  is  not  merely 
co-extensive  with  the  exempting  power,  as  limited  by  s.  5,  but  prevails 
throughout  the  kingdom. 

The  Act  28  Greo.  III.  c.  30  enables  magistrates  in  Sessions  to  license 
theatrical  performances  in  places  where  they  cannot  be  authorized  under 
the  statute  of  10  Geo.  II.  A  conviction  under  10  Qeo,  U.  c.  28,  s.  2.  for 
performing  without  patent  from  the  King  or  license  from  the  Lord  Cham- 
berlain, at  Manchester,  is  good ;  it  is  for  the  defendant  to  shew,  if  such 
be  the  fact,  that  he  bad  a  license  from  the  Sessions. 

The  defendant  was  convicted  at  Manchester,  by  two  justices 
for  the  county  of  Lancaster,  on  an  information  charging  that 
he,  on  the  12th  of  December,  1829,  at  Manchester  aforesaid, 
without  authority  by  letters  patent  from  his  then  Majesty,  or 
any  of  his  predecessors,  and  without  license  from  the  then 
present,  or  any  other  Lord  Chamberlain  of  his  said  Majesty's 
household,  did  cause  to  be  acted,  represented,  and  performed  for 
hire,  gain,  and  reward,  a  certain  entertainment  of  the  stage, 
to  wit,  an  opera  called  II  Barbiere  di  Seviglia,  contrary  to  the 
statute  in  such  case  made  and  provided :  and  he  was  adjudged 
for  his  said  offence  to  pay  50Z. 

The  statute  10  Geo.  II.  c.  28,  t  after  referring  to  the  Vagrant 
Act,  12  Ann.  st.  2,  c.  28,  and  reciting  that  doubts  have  arisen 
concerning  so  much  thereof  as  relates  to  common  players  of 
interludes,  enacts  (sect.  1)  that  "every  person  who  shall,  for 
hire,  gain,  or  reward,  act,  represent,  or  perform,  or  cause  to  be 
acted,  &c.  any  interlude,  tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any  part  or  parts  therein, 
in  case  such  person  shall  not  have  any  legal  settlement  in  the 
place  where  the  same  shall  be  acted,  &c.  without  authority  by 
virtue  of  letters  patent  from  his  Majesty,  his  heirs,  successors, 
or  predecessors,  or  without  license  from  the  Lord  Chamberlain 
of  his  Majesty's  household  for  the  time  being,"  shall  be  deemed 

t  The  Acts  of  Geo.  II.  and  Geo.  III.  bearing  on  the  interpretation  and 
are  repealed  by  6  &  7  Yict.  c.  68,  effect  of  this  Act.  See  in  particular, 
6.  1.    But  the  case  may  have  some      s.  11. — H.  C. 
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a  rogue  and  vagabond  ^within  the  above  Act  of  Queen  Anne,  and  Bbx 
shall  be  liable  to  the  penalties  thereby  inflicted  on  rogues  and  nbvillb. 
vagabonds  wandering,  begging,  and  misordering  themselves.  [*490] 
Sect.  2  provides,  "  that  if  any  person,  having  or  not  having 
a  legal  settlement  as  aioresaid,  shall,  without  such  authority 
or  license  as  aforesaid,  act,"  &c.  (as  before  mentioned),  every 
such  person  shall,  for  every  such  offence,  forfeit  50Z.,  and  such 
penalty  being  paid,  the  offender  shall  not  suffer  any  of  the 
penalties  of  the  statute  of  Anne.  Sect.  5  enacts,  that  no 
person  shall  be  authorized  by  letters  patent  or  license  (as  before 
mentioned)  to  act,  &c.  for  hire,  gain,  or  reward,  any  interlude, 
&c.  or  other  entertainment  of  the  stage,  or  any  part  or  parts 
therein,  **in  any  part  of  Great  Britain,  except  in  the  city  of 
Westminster,  and  within  the  liberties  thereof,  and  in  snch 
places  where  his  Majesty,  his  heirs  or  successors,  shall  in  their 
royal  persons  reside,  and  during' such  residence  only." 

On  appeal  against  the  conviction,  it  was  objected  that,  as 
the  statute  only  allowed  a  patent  or  license  to  be  granted  within 
a  certain  portion  of  the  kingdom,  the  penalty  imposed  by  that 
statate  for  acting  without  such  authority  must  be  restricted 
to  the  same  limits,  and  that  a  party  could  not  be  punished 
for  acting  without  license,  in  a  place  where  the  Act  had 
established  no  licensing  power.  The  conviction,  being  con- 
firmed, was,  together  with  the  order  of  Sessions,  removed  into 
this  Court  by  certiorariy  and  Courtenay  obtained  a  rule  to  sheW 
cause  why  they  should  not  be  quashed. 

[After  argument :] 

Lord  Tentbbden,  Ch.  J. :  [  ^^^  ] 

I  think  there  can  be  no  doubt  in  this  case.  If  we  go  back  to 
a  very  ancient  period  in  the  history  of  the  country,  we  shall  find 
no  trace  of  players  existing:  as  we  advance  further  in  point 
of  time,  we  ascertain,  from  Acts  of  Parliament  and  other 
docomentSy  that  exhibitions  of  the  stage  did  then  take  place 
under  the  protection,  in  some  instances,  of  the  King  or  nobles, 
sometimes  in  religious  houses,  and  sometimes  in  towns  and 
other  places,  with  the  san^ion  of  the  governing  local  authorities. 
In  the  time, of  Elizabeth,  {^layers  were  declared  by  statute  to  be 

23—2 
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Bex  rogues  and  vagabonds,  unless  acting  as  the  servants  of  some 
Neville,  baron  or  person  of  higher  degree.  The  statute  12  Ann.  st.  2, 
c.  28,  classed  all  common  players  of  interludes  among  rogues 
and  vagabonds  ;  and  to  explain  this,  the  Act  of  10  Geo.  II.  c.  28, 
[  •496  ]  was  passed,  by  the  first  section  of  which,  persons  acting  *for 
hire,  gain,  or  reward,  without  patent  from  the  King  or  license 
from  the  Lord  Chamberlain,  were  declared  punishable  as  rogues 
and  vagabonds,  if  not  settled  in  the  place  where  the  offence  was 
committed ;  and,  whether  settled  or  not,  persons  acting  without 
such  patent  or  license  were  subjected  by  the  second  section,  to  a 
penalty  of  501,,  the  payment  of  which  exempted  them  from 
further  liability.  Section  5  provided,  that  no  person  should 
be  authorized  to  act  by  any  patent  or  license,  except  within 
the  city  and  liberties  of  Westminster,  and  where  the  King 
should  be  resident.  Taking  the  second  and  fifth  sections 
together,  their  effect  clearly  is,  that  no  person  shall  perform 
at  all  without  patent  or  license,  nor  with  it,  unless  within 
the  limits  prescribed.  It  subsequently  happened  that  many 
great  towns  in  various  parts  of  the  country  were  desirous  of 
having  theatrical  entertainments,  and  Acts  of  Parliament  were 
passed  enabling  the  King  to  authorize  them.  There  were  other 
places  where  it  was  found  desirable  that  theatrical  performances 
should  occasionally  take  place,  but  which  could  not  bear  the 
expense  of  obtaining  an  Act  of  Parliament  for  the  purpose ;  or 
to  which,  on  other  accounts,  such  an  Act  could  not  conveniently 
be  extended.  For  the  accommodation  of  such  places,  the  statute 
28  Geo.  III.  c.  80,  was  passed ;  and  the  effect  of  that  is,  that 
what  was  unlawful  by  the  Act  of  10  Geo.  II.  c.  28,  is  now 
lawful,  if  a  license  shall  have  been  granted  by  the  magistrates 
pursuant  to  the  statute  of  28  Geo.  III.  c.  80.  The  defendant, 
by  producing  such  license,  would  have  given  a  perfect  answer 
to  the  present  charge,  but  he  has  not  done  so.  It  does  not 
appear  that  he  was  within  the  protection  of  the  more  recent 
[  ♦496  ]  statute ;  and  *notbing  is  shewn  to  exempt  him  from  the 
penalties  of  the  Act  of  10  Geo.  II.  c.  28. 

Pakke,  J. ; 

This   is   a    conviction  under   10  Geo.   II.   c,   28,  s.   2,  for 
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performing  a  theatrical  entertainment  without  license  or  patent        Bex 

as  there  mentioned.     The  fifth  section,  by  confining  the  power     nefille. 

of  licensing  or  granting  patents  within  certain  limits,  in  effect 

puts  an  interdict,  as  to  theatrical  performances,  on  the  rest 

of   the  kingdom.     To  remedy  this  hardship,  the  statute  28 

Geo.  m.  c.  80,  gives  an  exemption  from  penalties  on  obtaining  a 

license  of  magistrates,  subject  to  certain  restrictions;  and  such 

license  would  have  been  a  protection  to  the  defendant  in  this 

ease.    But  where  exemption  from  the  penalties  of  a  statute  is 

given  by  a  proviso  in  a  different  Act,  or  in  a  distinct  part  of 

the  same,  it  is  for  the  defendant  to  shew  such  exemption.     That 

has  not  been  done  here ;  the  defendant,  therefore,  remains  liable 

under  the  Act  upon  which  the  conviction  is  framed. 

Taunton,  J. : 

This  is  an  extremely  clear  case.  The  enacting  words  of  the 
section  upon  which  this  conviction  proceeds  are  very  general, 
and  only  qualified  by  the  words  '' without  such  authority  or 
license  as  aforesaid,"  that  is,  the  King's  patent  or  license  from 
the  Lord  Chamberlain;  and  by  sect.  5  those  can  only  be 
available  within  the  city  and  hberties  of  Westminster,  and 
where  the  King  shall  be  resident.  It  is  argued,  that  sect.  2 
only  applies  so  far  as  sect.  5  allows  the  granting  of  a  patent  or 
license.  But  I  do  not  know  why  a  prohibition  in  one  part  of  a 
statute  may  not  be  general,  and  an  exception  in  another  part 
only  partial.  And  even  if  this  *were  not  so,  the  exception  here  [  •497  ] 
is  not  confined  to  Westminster,  but  extends  to  any  place  in 
which  the  King  may  reside,  and  is  therefore  not  necessarily 
restrained  within  any  particular  limits.  The  Act  of  28  Geo.  III. 
states  the  occasion  which  certain  towns  had  had  to  obtain  a 
relaxation  of  the  Act  of  10  Geo.  II.,  and  is  an  evidence  of  the 
opinion  which  the  Legislature  entertained  as  to  the  operation 
of  that  statute.  If,  indeed,  there  had  been  any  doubt  on  that 
subject,  it  might  have  been  expected  that  the  question  would  be 
raised  in  Rex  v.  Handy \  and  Rex  v.  Glossop.l 

Patteson,  J.  concurred.  ConvictUm  affirmed.^ 

t  6  T.  B.  286.  §  When  theatrical  entertainments 

I  4  B.  ft  Aid.  616.  were  revised  after  the  Restoration, 
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SMITHETT  V.  BLYTHE. 

(1  Barn.  &  Adol.  509—520 ;  S.  0.  9  L.  J.  K.  B.  39.) 

The  statute  3  Geo.  11.  c.  36, t  confirmed  a  patent  formerly  granted  for 
taking  tolls  in  respect  of  a  lighthouse.  The  Act  recited,  that  the  grantee 
of  such  patent  had  erected  a  lighthouse,  which  had  been  beneficial  not 
only  to  his  Majesty's  ships  of  war  and  packet  boats,  but  to  other  yessels : 
it  then  empowered  the  proprietors  of  such  lighthouse  to  take  toll  from 
all  ships,  &c.  passing  on  certain  voyages,  and  it  remitted  a  yearly  rent 
reserved  to  the  Crown  in  the  patent,  and  granted  50Z.  a  year  to  be  paid  to 
the  proprietor  of  the  lighthouse  by  the  Postmaster-General,  in  considera- 
tion of  the  benefit  derived  from  the  light  by  the  Dublin  and  Holyhead 
packets.  If  the  tolls  were  not  paid,  the  proprietors  were  authorized  to 
seize  any  goods,  &c.  of  the  master  or  owners.  There  was  a  proviso,  that 
nothing  in  the  Act  should  extend  to  charge  any  of  the  King's  ships  of 
war  with  the  duties  granted  by  the  Act  or  patent.  At  the  time  of  passing 
this  Act  the  post-office  packets  were  not  ships  owned  by  the  Crown  : 

Held,  that  the  exception  of  his  Majesty's  ships  of  war  did  not,  by 
implication,  render  the  King's  other  ships  chargeable;  and,  therefore, 
that  post-office  packets,  the  property  of  the  Crown,  were  not  subject 
totoU. 

Trespass  for  seizing  and  distraining  a  compass.     Plea,  the 
general  issue.    At  the  trial  before  HuUock,  B.,  at  the  Lancaster 


the  irregularities  of  the  stage  became 
so  great,  and  continued,  notwith- 
standing the  efforts  of  the  Loi'd 
Chamberlain,  and  his  subordinate 
officer,  the  Master  of  the  Bevels,  so 
uncontroulable,  that  it  was  at  length 
thought  expedient  to  include  all 
common  players  of  interludes  in  the 
Vagrant  Act,  12  Ann.  st.  2,  c.  23. 
The  evil,  however,  still  prevailed, 
and  was  heightened  by  an  attempt 
to  enforce  the  law  against  a  player 
who  was  a  housekeeper.  In  1735 
the  increased  number  of  theatres, 
(amounting  altogether  to  six,)  in 
which  the  actors  played  without 
legal  authority,  and  the  loose  and 
scandalous  nature  of  the  perform- 
ances, induced  Sir  John  Barnard  to 
bring  in  a  bill  *'  to  restrain  the 
number  of  houses  for  playing  of 
interludes,  and  for  the  better  regu- 
lating of  conmion  players."  But  a 
clause  being  proposed  to  enlarge,  or 
at  least  confirm,  the  power  of  the 
Lord  Chamberlain  in  licensing  plays, 


and  it  being  understood  that  the  Act 
could  not  pass  without  such  addition, 
Sir  John  Barnard,  who  disapproved  of 
the  Lord  Chamberlain's  jurisdiction, 
abandoned  the  Bill.  Two  vears  after- 
wards  Sir  Robert  Walpole  introduced 
and  carried  the  Act  10  Geo.  II.  c.  28, 
to  explain  and  amend  the  statute  of 
Anne,  imposing  penalties  for  acting 
without  patent  from  the  King  or 
licence  from  the  Lord  Chamberlain, 
requiring  all  new  plays,  &c.  to  be 
submitted  to  the  Lord  Chamberlain, 
and  empowering  him  to  forbid  the 
performance  of  any  dramatic  enter- 
tainment. Section  5,  which  prohibits 
the  granting  of  a  patent  or  licence  to 
act  elsewhere  than  in  Westminster, 
or  wheiB  the  King  shall  be  resident, 
is  said  to  have  been  added  at  Sir  John 
Barnard's  instigation.  See  Coxe's 
Memoirs  of  Sir  Kobert  Walpole, 
vol.  iii.  (8vo)  chap.  47,  and  the 
authorities  there  referred  to. 

t  Formally  repealed  by  S.  L.  R. 
Act,  1 867 .  The  dues,  however,  leviable 
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Summer  Assizes,  1828,  a  verdict  was  found  for  the  plaintiff,     Smithbtt 
sabject  to  the  opinion  of  the  Court  upon  the  following  case,      bltthb. 
which    either    party,   if    he  thought    fit,   might    turn   into  a 
special  verdict : 

The  plaintiff,  before  and  at  the  time  of  the  seizure  hereinafter 
mentioned,  was  the  commander  of  the  Dolphin^  one  of  his 
Majesty's  packet  boats  for  carrying  the  mails  of  letters  from 
Liverpool  to  Dublin  and  back.  This  line  of  packet  boats  was 
first  established  about  the  year  1821.  They  make  no  entry  at 
the  custom-house,  and  have  never  paid  custom-house  duties. 
The  Dolphin  was  built  at  the  expense,  and  is  the  sole  property, 
of  the  Crown.  It  carries  one  gun  for  signals,  but  is  not  a  ship 
of  war.  It  conveys  the  mails  of  letters,  and  also  passengers, 
and  the  profits  arising  from  the  carriage  of  passengers  are 
accounted  for  and  paid  to  the  post-office  revenue,  which  is  paid 
into  the  receipt  of  the  exchequer  at  Westminster,  and  carried 
to  and  made  part  of  the  consolidated  fund  of  the  United 
Kingdom.  The  commander  and  crews  are  appointed  by  the 
Postmaster-General ;  *and  the  salary  of  the  former  (which  is  [  *5io  ] 
fixed),  as  well  as  the  wages  of  the  latter,  are  paid  out  of  the 
revenue  of  the  post-office.  The  commander  receives  a  commission 
under  the  hand  and  seal  of  office  of  the  Postmaster-G-eneraL 

On  the  21st  of  January,  1828,  the  defendant,  who  was  the 
agent  of  the  owners  of  the  Skerries  lights  near  Holyhead,  and 
duly  authorized  by  them  in  that  behalf,  came  on  board  the 
Dolphin  packet  at  Liverpool,  and  seized  a  compass,  the  property 
of  the  plaintiff,  as  a  distress  for  the  sum  of  10«.,  being  duties 
claimed  by  him  to  be  due  for  the  said  packet  to  the  owners 
of  the  lights,  under  the  statute  3  Geo.  II.  c.  86,  hereafter 
mentioned.  The  packet  was  on  the  point  of  sailing  with  a  mail 
of  letters  for  Dublin,  and  was  detained  a  few  minutes  by  the 
distress.  The  sum  of  50Z.  per  annum,  mentioned  in  the  fourth 
section  of  3  Geo.  II.  c.  36,  has  been  regularly  paid  by  his 
Majesty's  Postmaster- General  for  the  time  being  to  the  owners 

iinder  the   original   Act   continued  of  the  Merchant  Shipping  Act,  1894. 

(sahject  to  alterations)  to  be  leviable  The  above  case  is,  at  aU  events,  an 

by  the  general  lighthouse  authorities  authority  upon  the  principle  of  inter- 

Ttndet  the  Merchant  Shipping  Act,  pretation  here  considered. — E.  C. 
1854,  8.  396,  now  replaced  by  s.  643 
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SinTHBTT  of  the  Skerries  lights.  At  the  time  when  that  Act  was  passed, 
Bltthe.  the  mail  of  letters  was  not  carried  from  Holyhead  to  Dublin 
in  packets  the  property  of  his  Majesty,  bat  in  vessels  hired 
for  that  purpose  by  the  Postmaster-General  on  his  Majesty's 
behalf.  The  Skerries  lights,  before  and  at  the  time  of  the 
distress,  were  duly  kept  up.  The  packet  necessarily  sails  past 
and  derives  benefit  from  them  in  going  from  Liverpool  to  Dublin, 
but  does  not  touch  at  Holyhead,  nor  sail  from  Holyhead  to 
Dublin.  Before  the  distress  was  made,  the  said  sum  of  10s.  had 
been  duly  demanded,  and  was  due  to  the  owners  of  the  Skerries 
lights,  assuming  the  packet  to  have  been  liable  to  duty.  The 
[  *5ii  1  question  for  the  opinion  of  the  Court  was,  whether,  *under  the 
circumstances  stated,  the  defendant  was  justified  in  making 
the  distress?  If  the  opinion  of  the  Court  should  be  in  the 
affirmative,  a  nonsuit  was  to  be  entered ;  otherwise  the  verdict 
to  stand. 

The  statute  above  referred  to  was  entitled  "  An  Act  for 
confirming  a  patent  granted  by  her  late  Majesty  Queen  Anne 
to  William  Trench,  Esquire,  deceased,  for  erecting  a  lighthouse 
upon  the  island  or  rock  called  Skerries,  and  for  the  better 
maintenance  of  the  said  lighthouse,  and  for  making  the  duties 
granted  for  maintaining  the  same  perpetual."  The  Act  set 
forth  Queen  Anne's  patent,  in  which  the  Queen,  after  premising 
that  a  lighthouse  on  the  Skerries  Bock,  near  Holyhead,  is 
necessary,  and  will  be  of  great  benefit  to  the  navigation  in  those 
parts  in  general,  and  to  her  Majesty's  own  ships  in  particular, 
and  that  William  Trench,  Esq.  is  willing  to  erect  and  maintain 
a  lighthouse  there,  gives  and  grants  to  the  said  W.  T.  in 
consideration  of  his  expenses  in  that  behalf,  and  of  the  rent, 
covenants,  &c.  after-mentioned,  the  free  licence  and  power  of 
erecting  and  supporting  such  lighthouse,  «S:c.,  and  full  power 
"  to  demand,  collect,  receive,  and  take  of  and  for  every  ship,  hoy, 
bark,  crayer,  catch,  or  other  vessel  (except  our  ships  of  war,)" 
which  shall  pass  to,  from,  or  by  or  in  sight  of  the  Skerries, 
or  have  any  benefit  by  the  lighthouse,  one  penny  per  ton  on 
the  vessel's  burthen ;  the  said  licence,  &c.  to  continue  and  be 
enjoyed  by  W.  T.,  his  executors,  &c.  for  sixty  years;  the  said 
W.  T.,  his  executors,  &c.  rendering  and  paying  therefore  to  the 
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Queen,  her  heirs  and  successors,  the  yearly  sum  of  51.  The  Smithbtt 
customers)  collectors,  &c.  m  every  port,  &c.  were  charged  to  bli^hb. 
suffer  no  goods  to  pass  from  or  on  any  *ship,  &c.,  nor  any  [  *512  ] 
ship,  &c.  Uable  to  the  duties,  to  pass,  without  a  ticket  or  note 
certifying  the  payment  of  the  duties.  And  the  patent  was  to  be 
construed  in  all  her  Majesty's  Courts  and  elsewhere  in  the 
most  favourable  and  beneficial  sense  and  meaning,  for  the  best 
advantage  of  the  said  W.  T.,  his  executors,  &c.  The  statute 
then  recited,  among  other  things,  that  the  lighthouse  had  been 
erected,  and  had  been  of  constant  use  and  benefit,  not  only 
to  his  Majesty's  ships  of  war  and  packet  boats,  but  to  other 
vessels ;  that  the  said  W.  T.  was  since  deceased ;  and  that  it 
was  necessary  the  duties  should  be  extended,  and  the  rent  and 
certain  arrears  thereof  remitted,  and  that  the  lighthouse  should 
be  kept  up  after  the  expiration  of  the  sixty  years :  it  therefore 
vested  the  said  lighthouse,  and  all  the  powers,  &c.  granted  by 
the  patent,  for  ever,  in  one  Sutton  Morgan,  his  heirs,  &c.,  which 
said  S.  Morgsn  had,  since  the  death  of  W.  T.,  acquired  the 
equitable  interest  in  the  said  patent  and  lighthouse  for  the 
remainder  of  W.  T.'s  term.  And  the  said  S.  Morgan,  his  heirs, 
&c.  were  empowered  to  demand,  collect,  &c.  from  the  master 
and  owners  of  every  ship,  hoy,  &c.  passing  on  certain  voyages, 
Id.  per  ton,  according  to  the  burden.  It  was  further  enacted  as 
follows :  '^  That  for  and  in  consideration  of  the  frequent  and 
constant  benefit  the  packet  boats  sailing  between  Holyhead 
and  Dublin  receive  by  the  said  lighthouse,  that  from  and  after 
the  24th  day  of  June,  1780,  his  Majesty's  Postmaster-General, 
or  the  commissioners  appointed  to  execute  that  office  for  the 
time  being,  shall,  and  are  hereby  authorized,  empowered,  and 
required  to  pay  to  the  said  Sutton  Morgan,  his  heirs,  and 
assigns,  the  annual  sum  of  fifty  pounds,  without  any  office  fees, 
deduction,  *or  poundage  whatsoever,  payable  quarterly."  And  [  •513  ] 
to  the  end  that  the  duties  might  be  more  effectually  levied, 
it  was  provided,  that  in  case  any  owner  or  master,  or  person 
having  the  command  of  any  ship  or  vessel  chargeable  with  the 
duties,  should  refuse  to  pay  them,  the  said  Sutton  Morgan,  his 
heira,  &e.  or  his  or  their  deputy,  might  seize,  take,  and  detain 
any  of  the  goods  or  merchandizes,  guns,  tackle,  furniture,  and 
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Bhitheit  apparel  of  or  belonging  to  any  of  the  masters  or  owners  of  such 
Bltthe.  ship,  hoy,  bark,  crayer,  catch,  or  vessel,  and  detain,  and  in  case 
of  non-payment  within  three  days,  sell  the  said  goods,  &c.  for 
the  satisfaction  of  such  daty.  It  was  nevei-theless  provided  as 
follows :  *'  That  nothing  in  this  Act  contained  shall  extend,  or 
be  construed  to  extend,  to  charge  any  of  the  ships  or  vessels 
of  war  belonging  to  his  present  Majesty,  his  heirs  or  successors, 
with  any  the  duties  granted  by  this  Act,  or  the  said  letters 
patent ;  any  thing  herein  contained  to  the  contrary  thereof  in 
anywise  notwithstanding."  The  rent  of  5Z.,  and  all  arrears,  &c. 
were  remitted. 

F,  PoUock,  for  the  plaintiff : 

The  general  clause,  imposing  duties  on  ships,  does  not  affect 
those  of  the  King,  who  is  not  expressly  named,  and  is  therefore 
not  bound.  It  will  be  said  that  the  proviso  in  favour  of  his 
Majesty's  ships  of  war  shews,  by  implication,  that  other  ships  of 
the  King  are  not  to  be  exempted ;  but  this  enactment  is  only 
in  majorem  cautelam,  and  cannot  of  itself  extend  the  powers  of 
the  statute  so  as  to  burden  the  Grown.  The  provision,  that  a 
payment  of  50Z.  a  year  shall  be  made  by  the  Postmaster-General, 
is  a  concession  by  the  Crown,  out  of  grace  and  favour,  in  con- 
[  *5U  ]  sideration  *of  the  benefit  derived  from  this  lighthouse  by  the 
King's  packets,  and  the  propriety  of  some  remuneration  being 
therefore  made,  which  could  not  otherwise  be  claimed.  That 
ships  belonging  to  the  King  are,  in  general,  exempted  from  duties 
of  this  kind,  was  considered  clear  in  The  Master,  Wardens^  and 
Assistants  of  the  Trinity  House  v.  Clark ;  t  and  this  exemption 
cannot  be  taken  away  by  the  indirect  operation  of  a  proviso, 
merely  introduced  to  remove  doubts  in  a  particular  instance. 
It  is  not  always  to  be  inferred,  where  an  exception  is  made,  that 
the  subject  excepted  would,  but  for  that  provision,  have  come 
within  the  rule,  or  that  the  rule  extends  to  similar  matters  not 
covered  by  the  exception.  Thus,  before  the  Act  6  Geo.  IV.  c.  16, 
there  were  several  statutes  which  exempted  the  holders  of  property 
in  the  South  Sea  and  other  Companies  from  the  operation  of  the 
bankrupt  laws,  where,  without  such  exemption,  the  parties  would 

t  4  M.  &  S.  288. 
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not  have  been  liable  to  be  made  bankrupts ;  and  the  liability  did     Smithett 


r. 


not  extend  to  owners  of  property  similarly  employed,  and  not  bltthe. 
exempted  by  statute.  And  so  the  King's  ships  of  war  would  not 
have  been  subject  to  duty  under  the  Act  of  8  Geo.  II.,  though  no 
provision  had  been  made  in  their  favour ;  nor  does  it  follow  from 
this  provision  that  the  King's  other  ships  are  liable.  The  rule 
in  construing  a  grant  of  the  Grown  is  the  opposite  of  that  pre- 
vailing in  ordinary  cases  ;  the  King  is  supposed  to  give  no  more 
than  is  essentially  necessary  for  the  purposes  of  the  grant.  The 
remedy  prescribed  in  this  statute,  by  seizure  of  the  goods,  tackle, 
&c.  of  the  masters  or  owners,  cannot  have  been  meant  to  apply 
to  ships  of  which  the  King  is  owner,  and  which  are  *entitled  [  *616  ] 
to  the  same  consideration  as  if  he  himself  were  on  board. 

CresstceU,  contra : 

Independently  of  any  argument  to  be  drawn  from  the  particular 
exemption,  the  King's  ships  in  general  were  liable  under  this 
statute.  The  rule  respecting  the  exemption  of  the  Crown  from 
burdens  imposed  by  statute  is  laid  down  in  Warren  v.  Smith  (also 
called  the  Magdalen  College  casef ) :  one  reason  there  assigned  in 
argument  is,  *'  Que  est  centre  reason  et  nature  que  home  faiera 
ascun  chose  centre  luy  mesme  et  al  son  prejudice  demesne  sans 
(88)  nosmer."J  But  here  the  King  enjoys  a  benefit  in  return  for 
the  toll,  and  therefore  the  grant  is  not  to  his  prejudice.  It  is 
said  in  Willion  v.  Berkley,^  that  the  King  shall  not  pay  toll 
thorough ;  but  yet  he  shall  be  bound  by  a  custom  for  toll  traverse, 
which  is  for  crossing  or  going  over  another's  soil  or  freehold. 
And  so  the  duty  now  in  question  is  a  toll  for  the  enjoyment  of 
a  benefit  derived  from  the  property,  and  at  the  expense,  of 
another.  It  has  often  been  held,  that  the  rule  as  to  the  exemp- 
tion of  the  King,  when  not  specially  named,  is  not  to  prevail 
where  the  Act  is  for  the  enlargement  of  general  right,  or  the 
prevention  of  wrong.  Thus,  in  the  case  of  Ecclesiastical  Persons,  \\ 
it  was  held,  that  leases  to  the  King  were  within  the  restraint  of 
18  Eliz.  c.  10.     The  statute  81  Eliz.  c.  6,  against  simony,  binds 

t  1  EoU.  Hep.  151.  §  Plowd.   236;   S.  P.,  Fitz.  Abr. 

J  1  EoU.  Rep.  157.  Toll,  pi.  5,  citing  23  Hen.  m. 

5  Co.  Eep.  14  b. 
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Shithbtt  the  Crown,  though  not  named :  Co.  Litt.- 120  a.  By  the  Statute 
Bltthb.  0*  Westminster  1,  c.  5,  "  The  King  commandeth  upon  great 
[  'oie  ]  forfeiture,  that  no  man  by  force  of  arms,  nor  by  malice  *or 
menacing,  shall  disturb  any  to  make  free  election ; "  and  it  is 
laid  down,  2  Inst.  169,  that  the  King  thereby  bound  himself.  A 
reason  there  stated  is,  that ''  the  Act  is  penned  in  the  name  of 
the  King,  viz.  the  King  commandeth,  and  therefore  the  King 
bindeth  himself."  The  present  Act  may  be  considered  in  like 
manner  as  emanating  from  the  King,  and  binding  him  to  what 
is  there  granted.  But,  in  the  next  place,  the  exception  of  his 
Majesty's  ships  of  war  shews  clearly  an  intention  that  other  ships 
of  the  Crown  should  be  liable  to  the  duty.  **  The  nature  of  a 
saving  or  exception  is  to  except  and  restrain  part  of  the  thing 
before  spoken  of  or  granted,  and  not  of  a  new  thing  not  spoken 
of  or  granted :  "  Wiltshire  v.  James  A  And  in  Shep.  Touchst.  77, 
and  Go.  Litt.  47  a,  it  is  said  to  be  of  something  '*  comprised  within 
the  generality  of  the  terms  of  the  deed."  And  where  by  legal 
construction  there  is  an  implied  exception  of  more  than  is  included 
in  the  express  exception,  the  latter  explains  and  controls  the 
former.  In  Lord  Zouch  v.  Moore yl  (cited  in  Vin.  Abr.,  Grants 
(H)  18,  pi.  61)  the  law  is  thus  stated  in  the  course  of  argument : 
'*  When  first  there  are  general  words,  and  after  an  exception  of 
some  particular,  all  that  is  not  within  the  particular  shall  be 
within  the  general ;  what  is  not  excepted  is  within  the  grant ; 
and  this  rule  holds  where  the  general  words  by  themselves  will 
not  pass  a  thing,  there,  by  intendment  of  the  exception,  they 
shall  pass  it:  as  if  a  man  grant  common  for  all  manner  of  beasts, 
yet  the  grantee  shall  not  have  common  for  goats  and  hogs ;  and 
yet  if  he  grant  common  for  all  manner  of  beasts,  except  goats, 
[•517]  the  grantee  shall  have  common  for  hogs:  *so,  if  he  grant  all 
trees,  yet  fruit-trees  do  not  pass  ;  but  a  grant  of  all  trees,  except 
apple-trees,  will  pass  all  other  kind  of  fruit-trees,  as  cherry-trees, 
pear-trees,"  &c.  It  may  be  said  that  this  does  not  apply  to 
grants  by  the  Crown;  but  that  is  not  so,  for  where  Queen 
Elizabeth  granted  a  manor,  with  the  lands,  &c.,  thereto  apper- 
taining, excepting  deer  in  the  park,  it  was  held  that  the  park 
passed  by  the  grant,  although,  but;  for  the  exception,  it  would 

t  Dyer,  58.  %  2  EoU.  Rep.  274,  &c. 
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not  have  passed :  Lord  Zouch  v.  Moore  A    In  the  present  case,     Smithbtt 
a  grant  of  toll  on  all  ships  would  have  been  subject  to  the  implied      bltthe. 
exception  of  the  King's  ships  generally,  but  the  express  exception 
of  the  King's  ships  of  war  controls  the  implied  exception,  and 
makes  the  grant  comprehend  all  the  King's  ships  except  those 
exempted.     In  The  Trinity  House  v.  Clark,l  the  exceptions  con- 
tained in  some  of  the  charters  were  not  limited,  as  in  the  present 
instance ;  and  it  was  conceded,  that  ships  owned  by  the  Grown 
did  not  pay  the  duties  in  question.     The  case  of  exemption  under 
the  South  Sea  and  other  Acts  which  have  been  referred  to,  is 
not  applicable ;  if  there  was  no  provision  in  the  bankrupt  laws 
capable  of  extending  to  the  parties  designated  in  those  Acts,  the 
exemption  was  not  an  exception  out  of  matter  preceding.    As  to 
the  grant  of  50Z.  per  annum,  at  the  time  when  that  was  made  the 
packets  were  not  considered  the  property  of  the  Crown  ;  they  were 
not  exempted  from  poor-rates.  Rex  v.  Jones  ;^  it  is  probable, 
therefore,  that  the  grant  was  made,  not  on  account  of  the  packets 
being  free  from  lighthouse  duty,  which  they  would  not  be  under 
the  circumstances,  but  *as  a  mere  bonus  from  the  Grown.    With       [  *si8  ] 
respect  to  the  proceeding  by  distress,  the  object  of  the  statute 
was  to  enlarge  the  remedy  in  case  of  nonpayment  of  dues,  and 
there  is  no  reason  that  a  distress  should  not  be  taken  on  board 
a  King's  packet,  of  goods  belonging  to  the  master.     The  supposi« 
tion  of  the  King  being  personally  present  can  make  no  difference, 
the  property  seized  not  being  that  of  the  Grown. 

F.  Pollock,  in  reply  : 

It  does  not  appear  that  when  the  Act  of  8  Geo.  II.  passed,  the 
Crown  had  any  vessels  but  ships  of  war.  The  presumption,  there- 
fore, which  is  founded  on  the  exception  of  these,  does  not  arise ; 
or  rather  the  presumption  is,  that  if  the  Grown  had  had  any  other 
vessels,  they  too  would  have  been  excepted. 

LoBD  Tentebden,  Gh.  J. : 
I  am  of  opinion,  that  in  this  case  the  tolls  were  not  payable  by 

t  2  Boll.  Eep.  274.  &c.     Xo  final  t  -^  M.  &  S.  288. 

dddsioii  appears.      See  S.  C.  Godb.  §  8  East,  451. 
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Smithktt  the  Crown,  and  that  the  plaintiff  is  entitled  to  recover.  The 
Bltthe.  original  claim  of  duty  is  derived  from  a  charter  of  Queen  Anne, 
in  which  she  recites  the  great  use  and  benefit  that  will  result 
from  a  lighthouse  on  the  Skerries  Bock,  to  the  navigation  in 
those  parts  in  general,  and  to  the  Queen's  own  ships  in  particirliir; 
and  she  therefore  gives  authority  to  the  purty  establishing  such 
lighthouse  to  take  certain  duties  from  every  vessel  passing  within 
certain  limits,  or  havmg  benefit  from  such  lighthouse,  except  the 
QaeenZft  ships  of  war ;  and  there  are  clauses  giving  the  means  of 
enforcing  payment  of  the  duties.  The  Act  of  3  Geo.  II.  confirms 
and  perpetuates  the  patent :  it  gives  up  a  quit-rent  of  52.  a  year 
previously  reserved  to  the  Crown,  and  it  provides  that  the  Post- 
master shall  pay,  in  respect  of  the  benefit  received  by  the  packet- 
[  *5i9  ]  boats  sailing  between  *Holyhead  and  Dublin,  50Z.  a  year  to  the 
proprietors  of  the  lighthouse.  And  there  is  an  express  exception 
(similar  to  that  previously  made  in  the  patent  itself)  that  nothing 
in  the  Act  shall  extend  to  charge  any  of  the  ships  of  war  belonging 
to  the  King,  his  heirs  or  successors,  with  any  of  the  duties  granted 
by  the  Act  or  patent.  Considering  this  case  as  if  neither  the 
exception  in  the  patent,  nor  the  exempting  clause  in  the  Act, 
existed,  it  is  perfectly  clear  and  indisputable  that  the  Crown 
would  not  be  liable  to  the  duties.  The  case  of  The  Trinity  House 
V.  Clark\  is  a  direct  authority  on  this  point.  Then,  what  is  the 
effect  of  the  exception?  Does  it  alter  the  construction  of  the 
charter,  or  the  state  of  the  law  as  affecting  it  ?  It  has  been 
urged,  and  a  case  was  cited  to  that  effect,  that  where  there  are 
general  words  in  a  grant,  and  afterwards  something  is  excepted, 
whatever  is  not  excepted  shall  pass  by  intendment.  But  as  the 
exception  must  be  out  of  that  which  is  previously  granted,  it 
cannot  operate  by  intendment  to  impose  a  charge  which  the 
words  of  the  grant  are  not  extensive  enough  to  comprehend. 
Now,  in  this  case,  the  duty  is  given  only  in  respect  of  all  vessels 
(some  kinds  being  enumerated),  with  the  exception  of  the  King's 
ships  of  war.  There  is  nothing  in  the  grant  which  can  be  taken 
to  include  other  vessels  belonging  to  the  Crown ;  and  at  the 
times  when  the  patent  was  framed  and  the  statute  passed,  the 
post-office  packets  appear  not  to  have  been  Kin'g's  ships.     The 
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exception  cannot  give  a  greater  effect  to  the  grant  than  its  own     Smithett 
terms  admit  of ;  and  I  think,  therefore,  that  in  exempting  ships      bltthe. 
of  war,  which   may  have  been  ex  majori  cautdd,  it  does  not 
^impose  a  liability  on  other  vessels  of  the  Grown.     And  this       [  *520  ] 
opinion  is  strengthened  by  the  observation  that  the  remedy,  by 
seizure  and  detention  of  goods  and  tackle,  is  of  a  kind  not  suitable 
to  vessels  the  property  of  his  Majesty. 

Taunton,  J. : 

It  is  clear,  on  the  authority  of  The  THnity  Home  v.  Clark,  that 
under  the  general  words  of  this  grant  the  Grown  would  not  be 
liable  to  the  tolls.  But  the  exception,  it  is  said,  raises  an 
inference,  that  those  King's  ships  which  are  not  ships  of  war 
were  intended  to  be  liable.  If  so,  the  exception  would  extend 
the  words  of  the  grant  itself, — an  effect  which  cannot  be  given  to 
it.  I  agree  to  the  doctrine  advanced  in  argument,  in  Lord  Zouch 
V.  Moore  ;  but  that  can  only  prevail  where  the  general  words  of 
the  grant  are  large  enough  to  pass  the  thing  in  question,  which 
is  not  the  case  here.  The  excepting  clause  seems  only  to  have 
been  introduced  for  greater  caution. 

Pattbson,  J.: 

The  argument  for  the  defendant  rests  entirely  on  the  excep- 
tion ;  but  this  clause  cannot  extend  the  grant  so  as  to  impose  a 
toll,  the  ^ords  of  the  grant  itself  not  being  sufficient  for  that 
purpose.  It  is  to  be  remarked,  too,  that  in  the  patent,  a  rent  is 
reserved  to  the  Queen :  it  is  not  likely  that  the  Grown,  while 
doing  that,  intended  at  the  same  time  to  subject  itself  to  a  toll. 
The  grant  of  502.  a  year  was  inserted,  as  it  seems  to  me,  not  by 
way  of  commutation,  but  as  a  matter  of  grace. 

Pabke,  J.,  having  been  counsel  in  the  cause,  delivered  no 

opinion. 

Postea  to  the  plaintiff. 
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EVANS  V.  KYMER  and  ANOTHER.t 

1830. 
y^f.  24.  (1  Barn.  &  Adol.  528—537  ;  S.  C.  9  L.  J.  K  B.  92.) 

A  bill  was  drawn  by  A.  and  accepted  by  B.  for  the  purpose  of  being 
L  ^^^  ]  discounted  and  having  the  proceeds  applied  in  the  payment  of  other 

bills  accepted  by  B.,  but  the  other  bills,  before  they  became  due,  were 
paid  by  B.,  who  directed  A.  to  hold  the  first-mentioned  bill  for  his,  B/s, 
use,  and  not  to  part  with  it  without  his  authority ;  A.  howeyer,  for  his 
own  purposes,  indorsed  it  to  C.  for  a  valuable  consideration,  having  first 
informed  the  latter  that  it  belonged  to  B. ,  and  that  he.  A.,  had  no  authority 
to  part  with  it :  Held,  that  the  property  in  the  bill  was  in  B.,  the  acceptor, 
and  that  he  might,  under  these  circumstances,  maintain  trover  for  the 
bill  against  C. 

Trover  for  a  bill  of  exchange  for  2,169Z.  8a.,  bearing  date  the 
9th  of  April,  1829,  payable  three  months  after  date,  dra\m  by 
W.  Nevett  upon  and  accepted  by  the  plaintiflf.  Plea,  not  guilty. 
At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1829,  the  following  appeared  to  be 
the  facts  of  the  case :  In  September,  1828,  Nevett  of  London 
purchased  on  account  of  the  plaintiff,  who  resided  in  Liverpool, 
ninety-four  chests  of  indigo,  the  price  of  which  was  5,269/.  Ss. 
For  this  sum  Nevett  drew  upon  the  plaintiff  two  bills  of  exchange, 
payable  six  months  after  date,  which  he  accepted,  and  they  were 
paid  by  Nevett  to  the  broker  through  whom  he  had  made  the 
purchase.  These  bills  would,  in  due  course,  become  due  on  the 
13th  of  April,  1829  ;  and  it  was  agreed  between  the  plaintiff  and 
Nevett,  that  the  latter  should  provide  for  the  payment  of  the 
bills,  by  appropriating  8,0002.,  the  produce  of  the  sale  of  forty- 
eight  chests  of  indigo  belonging  to  the  plaintiff,  and  by  drawing 
the  bill  in  question  on  plaintiff,  and  getting  it  discounted ;  and 
it  was  accordingly  drawn  by  Nevett,  and  accepted  by  the  plaintiff. 
Before,  however,  the  two  bills  for  5,269{.  8«.  became  due,  the 
plaintiff  furnished  Nevett  with  2,150Z.  cash,  and  they  applied 
that  sum,  and  8,0002.,  the  produce  of  the  forty-eight  chests  of 
indigo,  to  the  payment  of  the  two  bills.  The  plaintiff,  however, 
desired  Nevett  to  retain  the  bill  for  2,169Z.  8^.,  as  it  might  be 
more  convenient  in  case  he,  the  plaintiff,  wanted  to  have  money 
[  ♦:)20  ]  for  it.  In  May,  1829,  *Nevett,  being  in  diflSculties,  applied  ix> 
Gore  &  Co.  for  an  advance  of  28,000/.  upon  indigo.  The  latter 
refused  to  advance   more   than  25,000/.,  but   said   they  would 

t  Bills  of  Exchange  Act,  1882,  s.  21  (2)  {h). 
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disconnt  a  promissory  note  of  Nevett's  for  8,000/.,  provided  the  Evans 
payment  of  that  sum  was  guaranteed  by  some  other  person.  ktmbr. 
Nevett  then  applied  to  the  defendants  to  indorse  a  promissory 
note  for  8,000/.  The  latter  refused  to  do  so  without  security. 
Nevett  said  he  had  none  to  give.  The  defendants  ^.sked  Nevett 
if  he  had  not  a  bill  upon  any  friend  in  the  country.  Nevett  said 
he  had  none  except  a  bill  for  2,1692.,  accepted  by  the  plaintiff, 
and  which  he,  Nevett,  had  agreed  not  to  part  with,  and  could 
not  without  writing  to  him.  There  were  several  conversations 
on  the  subject,  and  it  was  finally  agreed  between  them,  that 
Nevett  should  indorse  the  bill  to  the  defendants,  and  that  they 
should  not  negotiate  the  bill,  but  should  return  it  to  Nevett  upon 
his  paying  the  promissory  note  for  8,000Z.  Nevett  then  delivered 
the  bill  to  them,  and  the  defendants  indorsed  Nevett's  promissory 
note  for  3,000/.  Upon  this  evidence  it  was  contended,  on  the 
part  of  the  defendants,  that  the  plaintiff,  the  acceptor,  could  not, 
before  he  had  paid  the  bill,  have  any  property  in  it  so  as  to 
entitle  him  to  maintain  trover ;  and  it  was  urged  that  if  Kymer 
had  brought  an  action  upon  the  bill  against  Evans,  as  acceptor, 
and  Nevett  had  proved  that  no  consideration  had  passed  between 
him  and  Evans,  and  that  that  fact  was  known  to  the  defendants 
when  they  took  the  bill,  still  the  defendants  would  have  a  right 
to  retain  the  bill,  inasmuch  as  they  would  have  a  right  of  action 
against  Nevett  the  drawer.  Lord  Tenterden  directed  the  jury 
to  find  for  the  plaintiff,  if,  upon  the  evidence,  they  thought  that 
the  defendants  took  the  bill  from  Nevett  *with  the  knowledge  [  *^^^  ] 
that  the  latter  had  no  authority  to  transfer  it  to  them,  but  he 
reserved  liberty  to  the  defendants  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  the  action  was  not  maintain- 
able. A  verdict  having  been  found  for  the  plaintiff  for  the 
amount  of  the  bill,  a  rule  nisi  was  obtained  for  enteruig  a  nonsuit. 

F.  Pollock,   Joshua  Evans,   and    Wightman,   now    shewed 
cause.    ♦     *     *. 

Denman,  Attorney-General,  and  Campbell,  contra,     *     *     *        [  682  ] 

LoBD  Tenterden,  Gh.  J. :  [  633  ] 

I  am  of  opinion  that  this  rule  ought  to  be  discharged      It 
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Efaitb  appeared  that  a  bill  of  exchange  was  drawn  by  Nevett  upon  and 
Ktmeb.  accepted  by  the  plaintiff  for  a  specific  purpose,  viz.  in  order  that 
it  might  be  discounted,  and  that  the  proceeds  might  be  applied  in 
payment  of  two  other  bills  drawn  by  Nevett  upon,  and  accepted 
by  the  plaintiff.  That  object  was  accomplished  by  other  means, 
namely,  by  monies  furnished  by  the  plaintiff  Evans,  who  was 
the  acceptor.  Then  the  object  for  which  the  bill  was  drawn 
having  been  accomplished  by  other  means,  Evans,  the  acceptor 
of  the  bill,  had  a  right  to  say  to  Nevett,  in  whose  hands  it  was. 
Deliver  up  the  bill  to  me.  Instead  of  doing  that,  he  allowed 
Nevett  to  retain  the  bill,  in  order  to  raise  money  upon  it  for  his, 
[  'CSi  ]  Evans's,  own  use,  if  he  should  *direct  him  so  to  do.  Nevett  then 
held  it  as  Evans's  property,  and  he  not  having  directed  Nevett 
to  place  it  in  the  hands  of  the  defendants,  and  the  jury  having 
found  that  when  Nevett  put  it  into  their  hands  they  knew  that 
he  had  no  authority  so  to  do,  their  title  to  the  bill  is  no  better 
than  that  of  Nevett.  But  then  it  is  said,  allowing  that  the 
plaintiff  had  a  property  in  the  bill,  the  defendants  had  a  right 
to  hold  it,  because  they  may  sue  Nevett  as  drawer.  I  think 
they  had  no  right  to  hold  it  as  against  Evans  the  plaintiff, 
because  they  took  the  bill  with  the  knowledge  that  the  person 
from  whom  they  took  it  had  no  title  to  it  as  against  the  plaintiff. 
A  difficulty  has  been  raised  as  to  the  damages  to  be  recovered  in 
this  form  of  action :  the  ancient  mode  of  proceeding  in  such  a 
case  as  the  present,  would  have  been  to  bring  detinue,  in  which 
form  of  action  the  specific  chattel  is  recovered,  whereas  in  trover 
the  specific  chattel  is  not  recovered,  but  the  value  is  recovered 
in  damages  for  the  detention.  The  jury  here  were  directed  to 
find  the  value  of  the  bill  in  case  they  found  their  verdict  for  the 
plaintiff.  If  the  defendants  deliver  up  the  bill,  nominal  damages 
may  be  entered  on  the  record. 

Pabee,  J. : 

• 

I  think  this  action  is  maintainable,  though  I  have  entertained 
some  doubt  during  the  argument.  The  grounds  on  which  I  have 
come  to  that  conclusion  are  very  similar  to  those  stated  by  my 
Lord.  The  bill  was  drawn  for  the  purpose  of  discharging  a  joint 
li^ibility  of  Nevett  and  the  plaintiff,  contracted  by  Nevett  on  the 
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plaintiff's  account.     It  vas  drawn  by  him  as  agent  for  the       Evasb 

plaintiff;    and  though  he  may  have  provided  the  paper  and      eymeb. 

stamp,  he  must  have  done  so  on  ^account  of  the  plaintiff,  and       [  *686  ] 

would  necessarily  charge  that  expense  against  him  in  account. 

The  circumstance,  therefore,  of  the  paper  and  stamp  having 

been  furnished  by  Nevett,  on  which  some  reliance  has  been 

placed  by  the  defendant's  counsel,  would  not  be  sufficient  to 

give  Nevett  the  property  in  the  bill,  which  would  be  in  the 

plaintiff,  subject  to  the  right  of  Nevett  to  apply  the  bill  in 

extinction  of  the  joint  liability,  the  object  for  which  the  bill  was 

originally  drawn.     That  object  having  been  accomplished  by 

other  means,  the  bill  was  then  held  by  Nevett  at  the  plaintiff's 

disposal  altogether;  it  was  treated  by  Nevett  as  the  plaintiff's 

property,   and    was  his    property.      The  case   of    Treuttel  v. 

Barandon^  is  a  strong  authority  in  favour  of  the  plaintiff  in  this 

respect,  and  shews   that  the  property  in  a  bill  may  be  in  a 

person  who  cannot  recover  on  the  bill  itself.     That  being  so,  the 

defendant,  who  received  the  bill  with  notice  that  Nevett  had  no 

right  to  use  it  for  his  own  purposes,  cannot  have  a  good  title  (as 

he  would  have  had,  if  he  had  received  it  bond  fide)  against  the 

plaintiff,  the  owner  of  the  bill. 

Taunton,  J. : 

I  am  of  the  same  opinion.  The  bill  was  drawn  by  Nevett, 
and  accepted  by  the  plaintiff,  for  a  specific  purpose.  That  pur- 
pose was  answered  by  other  means  ;  and  an  authority  was  then 
given  by  the  acceptor  to  his  agent  Nevett  to  retain  the  bill  for 
the  purpose  of  being  discounted,  or  used  in  any  other  way  for 
the  plaintiff's  benefit.  It  has  been  asked,  when  did  the  property 
in  the  bill  vest  in  the  plaintiff,  and  divest  out  of  Nevett  ?  As 
between  the  plaintiff  and  Nevett,  the  latter  never  had  any  interest 
in  the  bill,  or  *any  property  capable  of  being  divested.  The  [  '^^e  ] 
agreement  being  that  Nevett  should  hold  the  bill  for  the  benefit 
of  the  plaintiff,'  the  property  was  beyond  all  question  in  the 
plaintiff ;  and  if  he  had  demanded  the  bill  of  Nevett,  the  latter, 
by  refusing  to  deliver  it  to  him,  would  have  been  guilty  of  a 
conversion  of  the  plaintiff's  property.     Then,  assuming  that  the 

t  19  B.  B.  472  (8  Taunt.  100). 
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EVAB9  property  in  the  bill  was  in  the  plaintiff,  under  what  Circumstances 
Ktmeb.  do  the  defendants  claim  to  retain  it,  Nevett  stated  (and  he  was 
believed  by  the  jury)  that  he  informed  the  defendants  he  was 
under  an  engagement  to  the  acceptor  not  to  part  with  the  bill, 
and  that  Evans  when  he  gave  him  authority  to  act  as  his  agent, 
expressly  told  him  he  was  not  to  part  with  the  bill  under  any 
circumstances  without  his  direction.  The  defendants  then  became 
holders  of  the  bill,  knowing  the  infirmity  of  the  title  of  the 
person  from  whom  they  took  it.  They  knew  that  Nevett  had 
no  authority  to  indorse  the  bill  to  them ;  they  did  not  therefore 
acquire  any  property  in  the  bill  by  such  indorsement.  Then,  as 
to  the  form  of  action,  Goggerley  v.  Cuthbert^  shews  that  the 
action  is  maintainable.  There  trover  was  held  to  lie  at  the  suit 
of  a  payee  who  under  similar  circumstances  had  indorsed  a  bill. 
There  is  a  difference  in  many  cases  between  an  acceptor  and  an 
indorser ;  but  the  decision  did  not  proceed  on  the  ground  that 
the  plaintiff  was  an  indorser,  but  that  he  having  indorsed  to 
another  for  a  particular  purpose,  and  the  indorsee  having  mis- 
applied the  bill,  the  property  in  it  was  in  the  plaintiff.  So  here 
the  bill  having  been  in  the  hands  of  Nevett  as  trustee  or  agent 
[  *5S7  ]  of  the  plaintiff,  and  by  him  misapplied,  the  plaintiff  *has  a  right 
to  recover  it  in  trover  from  any  person  into  whose  hands  it 
comes  improperly.  In  Goggerley  v.  Cuthbert,  Lord  Chief  Justice 
Mansfield  said,  '*  As  to  the  bill  being  worth  nothing,  it  is  of 
importance  to  the  plaintiff  to  get  it  back  again."  So  here  it 
may  be  of  consequence  to  _the  plaintiff  to  get  the  bill  into  hia 
possession. 

Patteson,  J. : 

The  bill  was  drawn  and  accepted  in  order  to  raise  funds  to 
take  up  other  bills.  It  afterwards  became  unnecessary  to  apply 
the  bill  to  that  purpose,  as  those  other  bills  were  taken  up  by 
other  funds  belonging  to  the  plaintiff,  and  it  then  was  intended 
to  be  employed  for  the  use  of  the  plaintiff,  if  he  desired  so  to 
apply  it.  At  that  time  the  bill  was  in  the  hands  of  Nevett,  the 
agent  of  the  plaintiff,  for  his  use.  The  property  was  in  the 
plaintiff  at  that  time,  whether  it  was  so  before  or  not.     He  might 

t  9  E.  E.  632  (2  Bos.  &  P.  N.  B.  170). 
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have  brought  an  action  against  Nevett  to  compel  him  to  deliver  Evaks 
the  bill;  and  the  only  question  is,  whether  he  has  the  same  ktmeb. 
right  against  the  present  defendants.  Now,  as  Nevett  had  no 
authority  to  part  with  the  bill,  and  the  defendants  at  the  time 
when  they  took  it  knew  that  he  had  no  such  authority,  they  are 
in  the  same  situation  as  Nevett.  The  plaintiff,  therefore,  is 
entitled  to  maintain  this  action  against  them. 

Rule  discharged. 


HALTON,   Clerk,   v.   COVE,    Clerk.  isso. 

(1  Bam.  &  Adol.  538—559 ;  S.  C.  nom.  Hatton  v.  Cove,  9  L.  J.  K.  B.  74.)  ^ov^^. 

Defendant,  being  incumbent  of  a  living  with  cure  of  souls,  valued  at  [  588  ] 
less  than  8/.  a  year  in  the  King's  books,  accepted  another  benefice  with- 
out having  a  dispensation  to  hold  both,  whereby  the  first  became  void 
de  Jure  ;  but  he  continued  in  possession.  The  patron  presented  another 
clerk,  and  afterwards  brought  quare  impedxty  and  recovered  against  the 
defendant,  upon  which  the  new  presentee  was  instituted  and  inducted. 
In  an  action  by  the  latter  against  the  defendant,  founded  on  the  statute 
28  Hen.  Yin.  c.  11,  s.  3,  which  gives  the  profits  of  every  benefice  during 
vacation  to  the  next  incumbent :  Held,  that  the  plaintiff  could  not  recover 
the  profits  either  from  the  time  of  his  being  presented,  or  from  the  suing 
out  of  the  quare  impedity  the  vacation  contemplated  by  the  statute  being 
a  vacation  defaxio. 

Debt.  The  declaration  stated,  that  the  defendant,  on  the 
25th  of  February,  1800,  was  rector  of  the  rectory  and  parish 
church  of  Woolhampton  in  the  county  of  Berks,  and  the  defen- 
dant so  being  rector  thereof,  and  the  said  rectory  then  and  still 
being  a  benefice  with  the  cure  of  souls,  and  below  the  yearly 
value  of  82.,  according  to  the  valuation  thereof  in  the  King's 
books,  he,  the  defendant,  afterwards,  on  the  same  day  and  year, 
accepted  and  took  another  benefice  with  the  cure  of  souls,  to 
wit,  the  vicarage  of  Brimpton  in  the  same  county,  and  afterwards, 
on  the  same  day  and  year,  was  admitted,  instituted  and  inducted 
into  the  said  vicarage,  the  same  likewise  then  and  still  being 
below  the  yearly  value  of  8Z.  in  the  King's  books,  by  which  said 
premises  the  said  church  of  Woolhampton  then  became,  and 
was  liable  to  be  treated  and  deemed  and  taken  as  vacant  by  the 
patrons  thereof,  to  wit,  one  Lancelot  Greenthwaite  Halton  and 
Harriet  his  wife,  in  right  of  the  said  Harriet,  to  whom,  in  right 
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Haltok  of  the  said  Harriet,  it  belonged  to  present  a  fit  person  to  the 
OoYB.  s&id  church  of  Woolhampton,  whenever,  after  the  said  admission 
and  institution  and  induction  of  the  defendant  into  the  said 
vicarage,  they  should  be  pleased  so  to  do.  It  then  stated  that 
the  said  L.  6.  Halton  and  Harriet,  in  right  of  the  said  Harriet, 
being  and  continuing  the  patrons  of  the  church  of  Woolhampton, 
they,  in  her  right,  afterwards,  to  wit,  on  the  8th  of  July,  1825, 
[  *6S9  ]  clid  present  to  Thomas  Lord  ^Bishop  of  Salisbury,  then  being 
the  proper  ordinary  in  that  behalf,  the  said  plaintiff,  to  be  by 
the  said  Bishop  admitted  and  instituted  to  and  into  the  said 
church,  he,  the  plaintiff,  then  being  a  fit  person  to  be  so  pre- 
sented, admitted  and  instituted,  whereupon,  by  the  cession  of 
the  said  defendant,  and  by  means  of  the  several  premises,  the 
said  church  of  Woolhampton  became  and  was  vacant.  That 
the  plaintiff,  on  such  presentation,  was  afterwards,  to  wit,  on  the 
8th  of  February,  1827,  duly  admitted,  instituted,  and  inducted 
to  the  said  rectory,  and  then  became  and  had  from  thence 
continued  and  still  was  the  lawful  rector  thereof.  That  by  reason 
of  the  premises,  the  tithes,  fruits,  &c.  (following  the  words  of 
the  statute  28  Hen.  VIH.  c.  11,  s.  3),  affering  or  belonging  to 
the  said  rectory  or  parsonage,  which  grew,  rose,  and  came 
during  the  time  of  the  said  vacation  thereof,  then  and  there,  to 
wit,  on  the  day  and  year  last  mentioned,  according  to  the  form 
of  the  statute  in  such  case,  &c.,  belonged  and  affered  to  the 
plaintiff  as  being  the  person  to  the  said  rectory  or  parsonage 
next  presented,  promoted,  instituted,  and  inducted  upon  and 
after  the  said  vacation  of  the  same,  of  which  several  premises 
the  defendant  afterwards,  on  the  day  and  year  last  aforesaid,  had 
notice.  That  the  defendant,  during  the  time  of  the  said  vacation, 
on  the  8th  of  July,  1825,  and  on  divers  other  days  between  that 
day  and  the  said  8th  day  of  February,  1827,  took  and  received 
to  his  own  use  divers  tithes,  fruits,  &c.  (as  above)  affering  and 
belonging  to  the  said  rectory,  which  during  that  time  there  grew, 
rose,  and  came,  of  a  large  value,  to  i^it,  the  value  of  1,000/. 
[  *540  ]  By  means  of  which  premises,  *and  according  to  the  form  of  the 
statute,  an  action  had  accrued  to  the  plaintiff  to  demand  and 
have  from  the  defendant  the  said  sum  of  1,000/.  The  second 
count  stated  the  facts  more  generally,  and  alleged  a  reasonable 


VOL,  XXXV,]      1880.     K.  B.     1  B.  &  AD.  540—541.  876 

request  to  defendant  to  pay  over  the  fruitB,  &c.  The  third  set  Halton 
forth  that  the  defendant  was  mdebted  to  the  plaintiff  as  rector  coye. 
of  the  said  rectory,  and  as  being  the  person  next  presented, 
promoted^  instituted  and  inducted  thereto,  after  the  vacation 
thereof  thereinafter  next  mentioned,  in  the  sum  of  1,000Z.  for 
divers  tithes,  fruits,  &c.  of  the  said  rectory,  which  grew,  rose, 
and  came  during  a  certain  vacation  thereof,  to  wit,  from  the 
said  8th  of  July,  1825,  until  the  said  8th  of  February,  1827,  by 
the  said  defendant  during  that  time  taken  and  received  to  his 
own  use,  and  to  be  paid  by  the  defendant  to  the  plaintiff,  when- 
ever, after  his  institution  and  induction  to  the  said  rectory,  the  ^ 
defendant  should  be  thereto  requested.  The  declaration  also 
contained  an  indebitatus  count,  and  quantum  meruit  for  tithes, 
&c.  of  the  rectory,  by  the  defendant  received,  taken,  and  retained 
to  his  own  use  by  the  sufferance  and  permission  of  the  plaintiff, 
and  money  counts. 

The  defendant  pleaded,  first,  nil  debet;  and,  secondly,  a  plea 
of  set-off  for  the  sum  of  8,000Z.  for  his  work  and  labour  in 
preaching  and  celebrating  divine  service  in  the  parochial  church 
of  Woolhampton  for  the  plaintiff,  at  his  special  instance,  &c., 
and  also  in  collecting,  gathering,  and  levying  of  the  tithes,  fruits, 
&c.,  arising  and  growing  in  the  said  rectory  ;  and  for  other  work 
and  labour  about  the  plaintiff's  business,  and  for  money  paid, 
&c.     Issue  was  taken  and  joined  on  both  pleas. 

The  cause  was  tried  at  the  sittings  for  Middlesex,  before  Hilary  [  s^i  ] 
Term,  1829,  before  Bayley,  J.,  when  a  verdict  was  found  for 
the  plaintiff  for  2802.  for  one  year's  value  of  the  rectory,  with 
leave  to  the  defendant  to  move  that  a  verdict  might  be  entered 
for  him,  if  the  Court  should  be  of  opinion  that  the  action  would 
not  lie ;  and  also  leave  to  the  plaintiff  to  move  to  increase  the 
verdict  by  the  sum  of  1152.,  for  a  further  half  year's  value  of 
the  rectory,  if  the  Court  should  be  of  ppinion  that  he  was  entitled, 
under  the  circumstances,  to  more  than  one  year's  value.  It  was 
also  contended,  at  the  trial,  that  in  case  the  defendant  should 
be  holden  liable,  he  was  entitled  to  a  deduction  under  the  5th 
section  of  28  Hen.  YIH.  c.  11,  in  respect  of  a  stipend  for  serving 
the  cure  and  collecting  and  levying  the  tithes,  fruits,  emoluments 
&c.,  arising  during  the  alleged  vacation,  and  to  give  the  same 
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Haltox  in  evidence  upon  his  plea  of  nil  debet  or  set-off,  bat  the  learned 
.Gove.  Judge  held  that  he  was  not  so  entitled,  and  under  his  direction 
the  verdict  was  found  without  any  such  deduction.  A  motion 
being  afterwards  made  to  enter  a  verdict  for  the  defendant,  or 
for  a  new  trial,  and  the  plaintiff  being  about  to  move  that  the 
verdict  might  be  increased,  it  was  agreed  that  the  matters  on 
both  sides  should  be  submitted  to  the  Court  in  a  special  case, 
the  material  parts  of  which  were  as  follows : 

Jane  Deane  and  Harriet  Deane  being  seised  of  the  advowson 
in  gross  of  the  rectory  and  parish  church  of  Woolhampton  in 
fee-tail  as  coparceners,  the  said  Harriet  intermarried  with 
L.  6.  Halton,  whereby  they  in  her  right  became  seised  of  a 
moiety  of  the  said  advowson.  The  estate  and  interest  of  Jane 
[*542]  in  the  next  presentation  ^became  vested  by  assignment  in 
Maria  Gove  the  defendant's  mother;  and  on  a  vacancy  after- 
wards occurring,  and  L.  G.  Halton  and  Harriet  Halton  not  being 
able  to  agree  with  the  said  Maria  Cove  in  a  joint  presentation, 
the  said  Maria  Cove  (as  it  thereupon  belonged  to  her  to  do) 
presented  the  defendant  Edward  Cove,  who  was  accordingly  on 
the  25th  of  February,  1800,  admitted  and  instituted  to  the 
church,  the  same  being  a  benefice  with  the  cure  of  souls,  and 
valued  at  less  than  61.  in  the  King's  books.  The  defendant  on 
the  same  day  and  year  accepted  another  benefice  with  the  cure 
of  souls,  namely,  the  vicarage  of  Brimpton,  also  valued  at  less 
than  82.  in  the  King's  books,  and  was  admitted,  instituted, 
and  inducted  into  that  benefice  without  having  obtained  any 
dispensation  to  accept  or  hold  the  same  together  with  the 
rectory  of  Woolhampton.  In  1801,  Jane,  the  coparcener  of 
Harriet  died  without  issue  of  her  body,  and  L.  G.  Halton 
and  Harriet,  who  had  continued  seised  of  the  moiety  of  the 
advowson  of  Woolhampton,  became  thereupon  seised  of  the 
whole  advowson,  and  remained  so  down  to  the  time  of  bringing 
this  action. 

On  the  8th  of  July,  1825,  L.  G.  Halton  and  Harriet  his  wife 
presented  the  plaintiff  to  the  Bishop  of  Salisbury,  the  proper 
ordinary,  as  their  clerk,  to  be  admitted  and  instituted  into  the 
church  of  Woolhampton.  The  defendant,  who  had  remained 
de  facto  in  possession  of  the  rectory,  and  continued  to  receive 
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the  tithes  and  profits  and  to  do  the  duties,  disturbed  the  said      Haltok 
L.  6.  Halton  and  Harriet  in  their  presentation,  whereupon  they        govb, 
brought  their  writ  of  qvare  impedity  returnable  in  Hilary  Term, 
1826,  and  in  Hilary  Term,  1827,  recovered  *the  said  presen-       [•s^s] 
tation,    the    Bishop    disclaiming,  and  the  present    defendant 
confessing  the  action.     They  then  sued  out  a  writ  ad  admit- 
tendum  clericum,  by  virtue  of  which  the  plaintiff  was  admitted 
and  instituted  on  the  8th  of  February,  1827 ;  and  a  writ  being 
also  issued  to  the  sheriff  to  enquire  of  the  yearly  value  of  the 
said  church,  he  returned  the  same  to  be  225Z.  Is.  Hi.,  and 
the  plaintiffs   in  quare  impedit  thereupon  took  further   judg- 
ment against  the  defendant  for  half  a  year's  value,  which  the 
defendant  paid. 

The  plaintiff  at  the  trial  proved,  in  addition  to  the  above  facts, 
his  induction  and  duly  reading  the  thirty-nine  articles  before  the 
commencement  of  this  action,  and  that  the  defendant  continued 
to  reside  in  the  parsonage  house,  officiate  as  minister,  occupy 
the  glebe,  and  receive  to  his  own  use  the  tithes  and  profits  of  the 
rectory  to  the  yearly  value  (as  found  by  the  jury)  of  230f.  till 
the  8th  of  February,  1827  ;  but  it  was  not  proved  that  the  defen- 
dant had  any  actual  notice  of  the  plaintiff's  presentation  before 
the  issuing  of  the  quare  impediU 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
the  action  would  lie ;  and  if  so,  secondly,  whether  the  plaintiff 
was  entitled  to  recover  the  value  of  the  rectory  of  Woolhampton 
taken  and  received  by  the  defendant  from  the  8th  of  July,  1825, 
the  time  of  the  plaintiff's  presentation,  or  only  from  the  bringing 
of  the  quare  impedit.  Thirdly,  whether,  supposing  the  action 
would  lie,  the  defendant  was  entitled  to  any  deduction  under  the 
plea  of  set-off;  but  this  last  point  was  not  discussed.  The  case 
was  argued  in  Michaelmas  Term,  1880 ;  [and,  after  argument, 
the  Court  took  time  for  consideration.] 

LoBD  Tentebdbn,  Ch.  J.  now  delivered  the  judgment  of  the       [  666  ] 
Court: 

This  was  an  action  brought  by  the  rector  of  Woolhampton  to 
recover  the  profits  of  that  rectory.  [The  Lord  Chief  Justice 
then  stated  the  facts  of  the  case.]     The  profits  claimed  are  from 
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Halton  the  time  of  the  plaintiff's  presentation  until  his  induction,  or  at 
Cove.  ^^ast  from  the  time  of  bringing  qiuire  impedit,  which  appears  to 
have  been  the  first  notice  to  the  defendant  of  the  plaintiff's  claim. 
We  are,  however,  of  opinion,  that  on  this  state  of  facts  the  plaintiff 
is  not  entitled  to  recover.  He  can  only  be  so  entitled  by  the  Act 
28  Hen.  VIII.  c.  11,  because  he  could  not,  unless  under  that  statute, 
have  any  right  to  the  profits  until  induction.  The  question,  there- 
fore, was,  whether,  on  the  true  construction  of  that  statute,  the 
defendant  was  bound  to  account  to  him  for  the  profits  from  either 
of  the  times  I  have  mentioned. 
[  *557  ]  Now  the  Act  begins  by  reciting,  first  of  all,  that  in  *the  statute 

for  the  payment  of  first-fruits  to  the  King,  express  mention  is 
not  made  from  what  time  the  year  shall  be  accounted  in  which 
the  first-fruits  shall  be  due  and  payable,  that  is,  whether  imme- 
diately from  the  death,  resignation,  or  deprivation  of  every 
incumbent,  or  from  the  admission  or  new  taking  possession  in 
each  promotion ;  and  also,  that,  it  not  being  declared  by  the 
same  statute  who  should  have  the  tithes  and  profits  of  benefices 
during  vacation,  divers  Archbishops  and  Bishops  have  deferred 
collating,  instituting,  and  inducting  to  such  benefices,  to  the 
intent  that  they  might  have  and  receive  to  their  own  use  the 
tithes  growing  during  vacation,  so  that  the  clerks,  over  and  above 
the  King's  first-fruits,  have  lost  all  or  the  most  part  of  one  year's 
profits  of  their  benefices,  and  have  been  obliged  to  serve  the  same 
at  their  own  and  their  friends'  charges,  or  utterly  to  give  them 
over.  The  great  mischief,  therefore,  which  is  here  recited,  and 
which  it  is  the  main  object  of  the  Legislature  to  prevent,  is,  that 
the  ordinary,  by  delaying  to  collate  or  to  present  when  the  living 
was  actually,  de  facto ,  vacant,  (as  by  death,  resignation,  or 
deprivation,)  took  the  profits  of  the  living  to  himself*  The  Act 
then  goes  on,  in  the  third  section,  to  provide  (using  a  different 
expression  from  that  in  the  corresponding  part  of  the  preamble), 
that  the  first-fruits  shall  be  accounted  immediately  after  the 
avoidance  or  vacation ;  and  that  the  tithes,  fruits,  &c.  of  any 
benefice,  growing  during  the  time  of  vacation,  shall  belong  to  the 
person  thereunto  next  presented,  promoted,  instituted,  inducted, 
or  admitted ;  and  then,  by  the  fourth  section,  it  is  enacted,  that 
if  any  Archbishop,  Bishop,  Ordinarj^  or  other  person,  to  their 
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uses  or  behoof  shall  take  the  froits  during  vacation,  and  shall      Halton 
n6t>  .upon   reasonable  request  made,  restore  them  to  the  next        coye. 
incumbent  being  "^lawfully  instituted,  inducted,  or  admitted  to       [  *558  ] 
the  benefice,  dignity,,  or  office  spiritual,  or  do  let  or  interrupt  the 
said  inccunbent  to  have  the  same,  then  every  Archbishop,  Bishop, 
Ordinary,  or  other  person,  so  doing,  shall  forfeit  and  lose  the  treble 
value  of  so  much  as  he  shall  have  received. 

It  was  contended,  that  the  words  in  the  last  two  sections, 
''  after  the  avoidance  or  vacation,"  and  ''  during  the  time  of 
vacation/'  which  is  the  language  in  one,  and  ''  during  the 
vacation,"  which  is  the  expression  in  the  other,  give  the  present 
plaintiff  a  right,  because  it;  ought  to  be  considered  (such  was 
the  argument)  that  the  living  became  vacant  either  immediately 
upon  the  plaintiff's  presentation  to  it,  or  at  all  events  from  the 
bringing  of  the  quare  impedit,  from  which  time,  at  least,  the 
defendant  had  notice  of  the  presentation.  And  it  is  very  true, 
as  was  argued  for  the  plaintiff,  that  the  enacting  words  of  an 
Act  of  Parliament  are  not  always  to  be  limited  by  the  words 
of  the  preamble,  but  must  in  many  instances  go  beyond  it.  Yet, 
on  a  sound  construction  of  every  Act  of  Parliament,  I  take  it  the 
words  in  the  enacting  part  must  be  confined  to  that  which  is  the 
plain  object  and  general  intention  of  the  Legislature  in  passing 
the  Act,  and  that  the  preamble  affords  a  gopd  clue  to  discover 
what  that  object  was.  Now  looking  at  the  enactments  here,  it 
is  impossible  |not  to  see  that  they  are  intended  to  meet  the  case 
of  a  living  actually  vacant,  vacated  either  by  death,  by  resigna- 
tion, or  by  deprivation ;  and  not  to  apply  to  a  case  at  all  like  the 
jnesent,  where  the  living,  although  voidable,  and  perhaps  actually 
voidy  yet  was  not  in  fact  vacant,  the  rector  still  continuing  in 
possession. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  any  thing,  and,  consequently,  *the  imstea  will  [  •SBO  ] 
be  delivered  to  the  defendant.  The  putting  this  construction  on 
the  two  sections  of  the  statute  makes  them  uniform,  by  accounting 
the  time  for  which  the  first-fruits  shall  be  payable,  from  the  time 
when  the  new  incumbent  is  actually  instituted  and  inducted,  and 
not  carrying  it  back  to  a  period  when  some  other  person  is  receiving 
the  profits  of  the  living.    This  construction  is  perfectly  consistent 
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Halton      with  the  fourth  Bection,  which  applies  to  the  receipt  of  the  profits 
Cov£.        by  the  ordinary,  or  any  other  person  to  his  use :  and  it  is  also 
consistent  with  the  general  rule  of  law,  that  an  incumbent  defcucto 
has  a  right  to  sue  for  and  receive  theiithes. 

Postea  to  the  defendanL 


CROFTON  V.  POOLE,  t 

1830 
y^^  25  (1  Barn.  &  AdoL  568—571 ;  S.  0.  9  L.  J.  K  B.  59.) 

"^^  FlaiDtifF,  a  furniture  broker,  and  uncertificated  bankrupt,  was  employed 

L  ^6°  J  by  defendant  to  remove  his  goods,  in  the  course  of  which  business  he 

employed  several  men  and  vans,  supplied  packing  cases,  repaired  fumi- 
tm-e,  and  provided  materials  for  this  purpose,  and  other  articles  to  a 
trifling  amount :  Held,  that  the  debt  which  thereby  accrued  to  plaintiff 
was  not  in  respect  of  personal  labour,  but  was  claimable  by  the  assignees. 

The  plaintiff  having  sued  out  a  latitat,  defendant,  before  declaration, 
paid  the  debt  to  the  assignees :  Held,  that  in  an  action  by  bill,  this  pay- 
ment might  be  given  in  evidence  under  the  general  issue. 

The  commission,  adjudication,  and  assignment,  were  put  in ;  and  it 
was  proved  that  the  plaintiff  attended  the  commissioners,  passed  his 
accounts,  and  afterwards  used  endeavours  to  get  his  certificate  signed : 
Held  that,  as  against  him,  this  was  sufficient  evidence  of  the  bankruptcy. 

Debt  for  goods  sold,  work,  labour,  and  materials,  and  on  money 
counts,  and  an  account  stated.  Plea,  the  general  issue.  At  the 
trial  before  Lord  Tenterden,  Ch.  J.,  at  Guildhall,  at  the  sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintiff  was  a  furniture 
broker,  and  had  been  employed  by  the  defendant  in  remoYing  his 
goods,  in  the  course  of  which  employment  the  plaintiff  procured 
vans,  supplied  packing-cases  and  crates,  and  employed  five  or 
six  men  in  the  packing,  unpacking,  and  conveyance  of  the 
property;  and  likewise  that  he  cleaned  and  repaired  some 
furniture,  and  found  materials  for  these  purposes.  A  small 
part  of  the  demand  (between  SI.  and  4Z.)  was  for  two  French 
bedsteads.  The  plaintiff's  claim  originally  amounted  to  28/.  16«., 
but  had  been  reduced  to  91.  IBs.  by  money  paid  on  account.  The 
defence  was,  that  the  plaintiff  was  an  uncertificated  bankrupt 
when  the  debt  was  contracted,  and  that  the  defendant  had  paid 

t  Followed  in  Ex  parte  Banks,  Be  that  in  s.  159  of  the  Act  of  1869. 

Dmvling  (1877)  4  Ch.  D.  689,  691,  46  Mercer  v.  Vans  CoUna,  '97,  67  L.  J. 

L.  J.  Ch.  74  (a  case  under  the  Act  Q.  B.  424,  is  a  case  of  the  same  kind 

of  1869).    The  clause  (44)  in  the  Act  under  the  Act  of  1883.— R.  C. 
of  1883  is  substantially  the  same  with 
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the  92.  18s.  to  the  assignees  before  the  plaintiff  obtained  his      Cbofton 

certificate,  and  before  the  declaration  was  delivered  in  this  suit.       poole. 

The  commission,  adjudication,  and  assignment  (bearing  date 

before  the  plaintiff's  demand  accrued),  were  put  in  by  the  clerk 

to  the   solicitor  under  the  commission,  who  proved  that  the 

plaintiff  was  examined  several  times  by  the  commissioners,  gave 

in  and  was  sworn  to  his  accounts,  and  signed  them,  and  did  not 

^dispute   the   commission ;    that  he  had  given  up  some  little       [  *^6^  ] 

property  to  the  assignees,  and  applied  for  a  list  of  the  creditors 

who  had  proved,  stating  that  he  hoped  he  should  get  his  certificate  ; 

and  that  he  requested  a  person  to  induce  the  petitioning  creditor 

to  sign  the  certificate.     It  further  appeared,  that  the  latitat  in 

this  action  having  been  sued  out  in  August,  1829,  the  defen* 

dant  paid  the  9Z.  18s.  to  the  assignees  in  October  following, 

of  which   the  plaintiff   had    notice.     The  declaration  was  of 

Michaelmas  Term,  1829.     A  verdict  was  found  for  the  plaintiff 

to  the  amount  of  his  demand,  but  leave  was  reserved  to  move  to 

enter  a  nonsuit.    A  motion  having  been  made  accordingly,  [and 

argued :] 

Lord  Tbntebden,  Ch.  J. :  .  [  570  ] 

I  think  the  assignees  in  this  case  had  a  right  to  intervene,  and 
that  the  plaintiff,  who,  it  appears,  in  the  course  of  this  business 
employed  several  persons  under  him,  procured  and  used  vans 
for  the  removal  of  furniture,  and  in  several  instances  provided 
and  sold  goods,  and  who,  upon  the  whole,  was  acting  as  a 
fomiture  broker,  could  not  be  considered  as  *a  man  using  [  *o7i  ] 
merely  his  personal  labour.  He,  therefore,  was  not  entitled 
to  recover  this  debt,  if  the  assignees  thought  proper  to  put  in 
their  claim. 

Parks,  J. : 

I  also  think  that  the  evidence  of  bankruptcy  was  sufficient  as 
against  this  party,  and  that  the  debt  here  sued  for  was  after- 
acquired  property  claimable  by  the  assignees ;  and  as  the  interven- 
tion of  the  assignees,  and  payment  to  them,  if  it  had  happened 
after  declaration,  would  have  been  good  matter  for  a  special  plea, 
80,  in  the  present  case,  I  think  it  was  a  proper  defence  under 
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Cbofton      the  general    issae.     A  payment  to  the  bankrupt   under  the 
Poole.       circumstances  would  have  been  a  payment  in  the  defendant's 
own  wrong. 

Taunton,  J.  and  Pattbson,  J.  concurred. 

Nonsuit  to  be  entered. 


1880.         Sir  JOHN  EDWARD  HAKINGTON,   Baronet,   v. 
""—'  HOGGART. 

^  ^^^  ^  (1  Barn.  &  Adol.  577—592 ;  S.  C.  9  L.  J.  K  B.  14.) 

An  auctioneer  who  is  employed  to  sell  an  estate,  and  who  receivee  a 
deposit  from  the  purchaser,  is  a  mere  stake-holder,  liable  to  be  called 
upon  to  pay  the  money  at  any  time ;  and,  therefore,  although  he  place 
the  money  in  the  funds  and  make  interest  of  it,  he  is  not  liable  to  pay 
that  interest  to  the  vendor  when  the  purchase  is  completed ;  though  the 
vendor  (without  the  concurrence  of  the  purchaser)  gave  him  notice  to 
invest  the  money  in  (Government  securities. 

Assumpsit  for  money  had  and  received  to  the  use  of  the 
plaintiff,  for  interest,  and  upon  an  account  stated.  Plea, 
general  issue,  with  a  notice  of  set-off.  At  the  trial  before  Lord 
Tenterden,  Ch.  J.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1829,  a  verdict  was  found  for  the  plaintiff  for  the  damages 
in  the  declaration,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  defendant  and  Evan  Phillips  his  partner  (who  died  in 
1817),  were  employed  by  the  plaintiff  in  July,  1818,  as 
auctioneers,  to  dispose  of  an  estate  in  Monmouthshire,  and  not 
having  sold  the  same  on  its  being  put  up  to  auction,  they  on 
the  10th  of  August  entered  into  the  following  agreement  for  the 
sale  of  the  same  by  private  contract  to  F.  Secretan,  at  the  sum 
of  10,000Z. 

The  purchaser  is  to  pay  down  immediately  a  deposit  of  20Z. 
per  cent,  in  part  of  the  purchase-money,  and  sign  an  agree- 
ment for  payment  of  the  remainder  on  or  before  the  29th  of 
December,  1813,  on  having  a  good  title. 
[  678  ]  The  purchaser  shall  have  a  proper  conveyance  of  the  estate  at 

his  own  expense,  on  payment  of  the  remainder  of  the  purchase-- 
money  agreeably  to  the  third  condition  ;  and  be  entitled  to  the 
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rents  and  profits  from  the  said  29th  December,  1818,  up  to-  habihgtoh 
which  time  all  outgoings  will    be  cleared.      The  estate  was     hoogabt. 
described  in  the  conditions,  as  the  Gadvor  and  Fen  y  Craig  estate. 

''  I  agree  to  purchase  the  estate  described  in  this  particular, 
agreeably  to  the  annexed  conditions,  and  to  give  for  the  same 
the  sum  of  10,0002.,  including  the  timber. 

"  Frederick  Secretan.'* 

''We  agree  to  sell  the  estate  described  in  the  particular,' 
agreeably  to  the  annexed  conditions,  for  the  sum  of  10,0002., 
including  the  timber. 

"  HoGOART  and  Phillips,  Agents  to  Sir 
John  Edward  Harington,  Bart." 

On  the  20th  of  August,  1818,  Secretan  paid  into  the  hands  of 
the  defendant  and  his  partner,  under  the  agreement,  the  sum  of 
2,0002.  as  a  deposit.  On  delivery  of  the  abstract  of  title,  objec- 
tions were  taken  on  the  part  of  the  purchaser,  and  he  delayed 
completing  the  purchase.  A  bill  in  equity  was  filed  against  him 
to  compel  a  specific  performance,  on  the  4th  of  November,  1816, 
of  which  the  defendant  had  notice.  The  objections  to  the  title 
were  over-ruled,  and  the  purchaser  accepted  the  title  under  the 
decree  of  the  Court.  The  purchase  was  completed  on  the  12th 
of  April,  1822. 

On  the  8th  of  November,  1816,  the  following  notice  was 
served,  by  the  plaintiff's  attomies,  on  the  defendant :  "  We  do 
hereby,  at  the  request  of  our  client.  Sir  J.  E.  Harington,  Bart., 
give  you  notice,  that. you  *are  forthwith  to  invest  the  sum  of  [•579] 
2,0002.  paid  into  your  hands  as  a  deposit,  on  or  about  the  10th 
day  of  August,  1818,  by  Mr.  F.  Secretan,  (upon  his  contracting 
for  the  purchase  of  the  Cadvor  and  Pen  y  Craig  farms  in 
MonmouthBhire,  belonging  to  Sir  J.  E.  Harington,)  in  the 
purchase  of  Exchequer  bills  or  other  Government  securities : 
and  that,  upon  your  supplying  us  with  the  particulars  of  the 
securities  wherein  the  same  shall  be  invested,  Sir  J.  E.  Harington 
is  ready  and  willing  (if  desired)  to  indemnify  you  against  any 
loss  that  can  be  lawfully  sustained  by  the  said  2,(X)02.  being  laid 
out  in  the  purchase  of  such  securities :  and  we  do  hereby  give 
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habimoton  you  further  notice,  that  in  case  of  yoar  non-compliance  with  the 
HoooABT.  above  direction,  it  will  be  expected  that  you  pay  full  legal  interest 
on  the  said  sum  of  2,000Z.  from  the  date  thereof ;  and  this  notice 
is  also  given  without  prejudice  to  the  claim  for  interest  already 
accrued  upon  the  same  sum  from  the  10th  day  of  August,  1813, 
which  Sir  J.  E.  Harington  and  Mr.  F.  Secretan,  or  either  of 
them,  now  have  and  will  hereafter  enforce."  The  defendant 
and  his  partner,  on  the  18th  of  November,  1816,  returned  the 
following  answer  :  "  We  will  thank  you  to  obtain  Mr.  Secretan^s 
authority,  and  the  balance  of  the  account  shall  be  immediately 
invested."  To  this  the  solicitors  replied  :  "  If  you  consider  the 
authority  of  Mr.  Secretan  any  way  necessary  for  the  investment 
on  Government  security  of  the  2,000Z.  received  by  you  on  account 
of  the  sale  of  the  Cadvor  estate,  you  are  at  liberty  to  apply  for 
the  same,  we  neither  admit  such  authority  necessary,  nor,  if  it 
were,  that  it  is  our  duty  to  obtain  the  same."  Secretan  never 
consented  to  the  investment.  On  the  18th  of  April,  1822,  the 
[  *580  ]  solicitors  wrote  to  the  defendant,  informing  *him  that  the 
contract  for  the  sale  of  the*  estate  was  completed ;  and  that  they 
had  an  order  from  Secretan  for  paying  over  the  deposit  of  2,000/. 
to  their  client.  The  letter  proceeded  as  follows :  '*  We  have 
therefore  to  request  you  will  furnish  us  with  an  account  of  your 
charges  herein,  and  also  a  statement  of  the  investments  of  the 
2,0002.  and  accrual  of  interest  thereon,  pursuant  to  notice ;  or,  if 
you  prefer  taking  the  balance  of  the  deposit  after  deducting  what 
may  be  due  from  Sir  J.  E.  Harington,  with  interest  at  five  per 
cent,  from  the  time  of  deposit  made,  we  are  authorized  by  our 
client  to  accept  same  without  requiring  any  particulars  of  invest- 
ments: this  offer  is  made  without  prejudice  to  the  legal  and 
equitable  rights  of  Sir  J.  E.  Harington."  The  defendant  then 
offered  to  pay  the  2,000{.  without  interest,  but  the  plaintiff 
refused  to  receive  it,  and  commenced  this  action  by  a  writ  issued 
the  2nd  of  May,  1822.  A  bill  of  discovery  was  filed  as  of  Easter 
Term  in  the  same  year. 

The  defendant  and  his  late  partner,  Evan  Phillips  deceased, 
received  the  said  2,0002.  as  a  deposit,  and  mixed  it  with  their 
own  monies,  and  with  the  deposits  of  other  persons,  as  one  fund. 
Of  this  mixed  fund  a  sufficient  part,  including  a  proportion  of  the 
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2,00OZ.y  v^as  always  kept  at  their  bankers',  making  no  interest  or    hamngto» 

profit,  to  answer  at  a  moment's  notice  the  calls  for  any  particular     hoogabt. 

deposits,  including  that  of  the  plaintiff.     The  rest  of  the  mixed 

fund,  comprising  nineteen  twentieths  of  the  2,000Z.,  was  laid  out 

in  the  public  funds  by  the  defendant  and  his  partner,  or  the 

defendant,  making  interest  at  five  per  cent.     Except  to  this 

extent,  the  defendant  could  not  trace  the  plaintiff's  deposit  after 

it  was  received.     The  defendant  was  entitled  *to  a  set-off  in  this       [  *58i ) 

action  to  the  amount  of  210Z.  10«.,  and  had  paid  into  Court,  on 

the  28th  of  November,  1822,  the  sum  of  1,852Z.  4«.  lOd.,  including 

interest  from  the  time  when  the  purchase  was  completed.     The 

question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 

was  entitled  to  recover  interest  on  the  sum  of  2,000Z.,  or  any  part 

thereof. 

[After  argument :  ] 

Lord  Tbnterden,  Ch.  J. :  [  586  ] 

I  am  of  opinion  that  the  plaintiff,  in  this  case,  is  not  entitled 
to  recover.  There  is  an  essential  distinction  between  the 
character  of  an  agent  and  that  of  a  stakeholder.  The  case  of 
Rogers  v.  Boehm  f  was  the  case  of  an  agent,  and  what  Lord 
Kekyon  there  said  must  be  understood  to  apply  to  a  person 
filling  that  character.  If  an  agent  receive  money  for  his 
principal,  the  very  instant  he  receives  it,  it  becomes  the  money 
of  his  principal.  If,  instead  of  paying  it  over  to  his  principal, 
he  thinks  fit  to  retain  it,  and  makes  a  profit  of  it,  he  may,  under 
Buch  circumstances,  as  occurred  in  that  case,  be  liable  to  account 
for  the  profit.  Here  the  defendant  is  not  a  mere  agent,  but  a 
stakeholder.  A  stakeholder  does  not  receive  the  money  for 
either  party,  he  receives  it  for  both;  and  until  the  event  is 
known,  it  is  his  duty  to  keep  it  in  his  own  hands.  If  he  think 
fit  to  employ  it  and  make  interest  of  it,  by  laying  it  out  in  the 
funds  or  otherwise,  and  any  loss  accrue,  he  must  be  answerable 
for  that  loss  ;  and  if  he  is  to  answer  for  the  loss,  it  seems  to  me 
he  has  a  right  to  any  intermediate  advantage  *which  may  arise.  [  *587  j 
The  defendant  here  has  not  laid  out  or  made  a  profit  of  the 
plaintiff's  money,  for  at  the  time  he  laid  it  out  it  was  not  the 

+  2  Esp.  700. 
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HAEnfGTON  plain tiflf's,  and  it  was  doubtful  whether  it  would  ever  become  so 
HoooART.  or  not.  Then  there  is,  in  this  case,  the  special  circumstance  of 
the  requisition  by  Sir  John  Harington  to  the  defendant,  that 
he  should  lay  out  the  money.  The  answer  given  to  that  was, 
"  I  will  do  it  if  Mr.  Secretan  will  consent ;  "  which  was  saying 
in  effect,  though  not  in  words,  ''  I  am  a  stakeholder.  I  am 
answerable  to  Mr.  Secretan  for  the  money,  or  I  may  be  in  the 
result ;  and  I  cannot,  without  his  consent,  therefore,  do  that 
which  you  ask."  Mr.  Secretan's  consent  was  never  obtained. 
As  to  the  offer  of  an  indemnity,  it  was  not  insisted  upon,  and  it 
could  not  well  be  insisted  that  any  person  is  bound  to  take  the 
indemnity  of  another.  Therefore  that  special  circumstance,  in 
my  opinion,  does  not  take  the  case  out  of  the  general  rule,  or 
deprive  the  defendant  of  the  character  of  a  stakeholder,  or  of  the 
advantages,  if  there  be  any,  which  belong  to  that  character,  nor 
exempt  him  from  the  obligations  arising  from  it. 

As  to  the  cases  that  have  been  cited  upon  this  subject,  there 

certainly  is  none  in  which  interest  has  been  recovered  from  an 

auctioneer.      The  strong  inclination  of  Lord   Eldon's  opinion 

was,  that  it  could  not  be  recovered  in  this  particular  case,  even 

although  it  should  appear  that  a  profit  had  been  made,  and  all 

wh«  know  that  noble  and  learned   Lord,  know  that  he  was 

exceedingly  cautious  in  delivering  a  positive  opinion  upon  any 

.  '  point,  and  that  he  forbore  to  do  so  until  it  became  absolutely 

'*  necessary  for  the  decision  of  the  cause.     By  deciding  now  that 

the  defendant  is  not  liable,  we  certainly  do  not  vary  from  any 

[  •688 .]      4)rinciple  *which  has  been  laid  down  by  a  Judge  in  equity,  or 

make  the  law  in  this  Court  different  from  the  rule  in  equity.     I 

have  observed,  that  there  is  no  case  in  which  interest  has  been 

m 

recovered  against  an  auctioneer.  There  has  been,  as  there  may 
well  be,  a  recovery  of  interest  by  the  purchaser  against  the 
vendor,  where  the  latter  has  not  been  able  to  complete  his 
contract ;  but  that  has  been  as  part  of  the  damage  which  the 
purchaser  sustained  by  the  non-completion  of  the  contract. 
Fart  of  that  damage  is  the  loss  of  the  use  of  that  money,  which, 
in  the  mean  time,  has  been  lying  idle  in  the  hands  of  the 
auctioneer.  There  may  be  cases,  also,  in  which  the  vendor  may 
have  a  right  of  action  for  damages  against  a  purchaser  who  has 
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failed  to  complete  his  contract.     But  there  being  no  authority  to    Habington 
shew  that  an  auctioneer  is  liable  to  pay  interest  on  a  deposit,  I     HoGaABt. 
am  of  opinion,  for  the  reasons  already  given,  that  the  defendant 
is  not  so  liable,  and,  consequently,  that  he  is  entitled  to  the 
judgment  of  the  Court. 

I  am  also  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
The  simple  question  for  the  consideration  of  the  Court  is, 
whether  the  defendant,  as  an  auctioneer,  and  in  that  character 
having  received  a  deposit  of  2,000i.  for  the  estate  sold  by  the 
plaintiff  to  Mr.  Secretan,  is  liable,  under  the  circumstances 
stated  in  this  case,  to  pay  interest  to  the  vendor  of  the  estate  for 
any  part  of  the  time  during  which  the  money  was  in  his  hands 
before  the  purchase  was  completed.  He  has  paid  into  Court 
interest  for  the  subsequent  period. 

It  appears  to  me  that  the  situation  of  an  auctioneer  is  this : 
He  receives  a  sum  of  money,  which  is  to  be  paid  *in  one  event  [  •589  ] 
to  the  vendor,  that  is,  provided  the  purchase  is  completed  ;  and 
in  the  other,  if  it  is  not  completed,  to  the  vendee :  he  holds  the 
money,  in  the  mean  time,  as  stakeholder ;  and  he  is  bound  to 
keep  it,  and  pay  it  over,  upon  either  of  those  events,  immediately.  ^ 

He  is  clearly  not  responsible  for  interest  upon  that  money,  if  he 
makes  it,  (as  he  is  supposed  to  have  done  in  this  case,)  and  the 
principle  upon  which  he  is  exempt  from  responsibility  was  settled 
in  a  case  of  Lord  Salisbury  v.  Wilkinson,  cited  and  recognized  by 
Lord  Eldon  in  Lord   Chedworth  v.   Edwards ^^  and  by  Lord*  . 

Alvanley  in  The  Earl  of  Lonsdale  v.  Church.l  These  cases, 
and  that  of  Brown  v.  Southhouse,^  which  is  to  the  same  effect, 
establish  that  a  man  who  holds  money  as  an  agent  or  banker,  •  *  *  . 

bound  to  produce  it  at  a  moment's  notice  to  the  person  who 
deposits  the  money  in  his  hands,  is  not  liable  to  pay  interest  if 
he  makes  it.  Here  the  auctioneer  was  liable  to  produce  the 
money  deposited  with  him  at  a  moment's  notice,  when  the  event 
took  place  on  which  he  was  to  pay  it  to  one  party  or  the  other ; 
he  would  be  responsible  in  case  the  fund  was  lost  during  any 

t  6  B.  E.  213  (8  Ves.  48).  §  3  Br.  C.  C.  107. 

t  3  Br.  C.  0.  44. 
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Habinoton  part  of  the  time  he  ought  to  keep  it  in  his  possession  ;  and  if  he 
HooGABT.  ^^^  responsible  for  loss,  he  had  a  right  to  the  interest  accruing 
if  he  employed  the  fund.  That  appears  to  me  to  have  been  the 
original  situation  of  the  defendant  as  auctioneer.  Then  another 
question  arises  in  this  case,  whether  his  liability  was  varied,  in 
consequence  of  the  request  of  one  of  the  parties  to  have  the 
money  invested.     One  party  was  not  competent  by  himself  to 

[  *6^o  ]  alter  the  contract  on  which  *the  money  was  placed  in  the 
defendant's  hands.  If  the  plaintiff  wished  to  vary  that  contract, 
and  make  the  fund  productive  to  either  party,  according  as  one 
or  other  would  be  entitled  to  receive  the  money,  whether  the 
purchase  was  completed  or  not — if  he  had  the  intention  of 
altering  the  terms  of  the  contract,  meaning  to  take  to  the  fund, 
whether  it  was  diminished  or  increased  at  the  end  of  the  time, — 
it  was  his  duty  to  procure  the  consent  of  the  other  party ;  but 
certainly  it  was  not  the  duty  of  an  auctioneer  to  procure  the 
consent  of  the  other  party  to  alter  the  terms  of  the  contract  on 
which  he  received  the  money :  and,  therefore,  it  appears  to  me, 
a  notice  from  the  plaintiff  only  could  not  alter  the  original 
situation  in  which  the  defendant  stood.  There  is  no  case  in 
which  it  has  been  decided  that  interest  is  recoverable  under  such 
circumstances.  Certainly  it  cannot  be  recovered  here  upon  the 
ground  of  the  money  having  been  the  plaintiff's ;  because,  at  the 
time  it  was  laid  out,  it  was  not  his  money,  and  he  had  no  title 
to  it  till  the  purchase  was  completed.  In  Willis  v.  The  Com- 
missioners  of  Appeal  in  Prize  Causes,^  the  party  made  responsible 
for  interest  was  a  mere  agent  to  the  captors  of  a  prize,  the  net 
proceeds  of  which  were  in  dispute ;  and  the  principal  question 
before  this  Court  was,  whether  the  Admiralty  Court  had 
jurisdiction  to  decree  interest ;  it  therefore  appears  to  me  no 
authority  to  influence  our  judgment  in  the  present  case. 

With  respect  to  the  liability  of  one  of  the  contracting  parties 
to  pay  interest,  that  stands  upon  a  different  footing.  Interest 
is  then  recovered  in  the  nature  of  damages  for  a  breach  of  the 

[  ♦SSI  ]  original  contract  on  the  part  *of  the  vendor,  by  whose  failure  to 
make  a  good  title  the  vendee  has  for  a  time  lost  the  use  of  his 
money. 

t  5  East,  22. 
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Taunton,  J. :  Harinoton 

I  am  of  opinion  that  the  sum  of  money  claimed  is  not  recover-     Hogoart. 
able,  either  in  the  nature  of  interest,  or  as  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiff.     First,  with  respect 
to  the  claim  of  it  as  interest.     It  has  been  conceded,  that,  until 
the  12th  of  April,  1822,  when  this  contract  was  at  length  com- 
pleted, the  right  to  the  money  was  in  abeyance.     The  defendant 
did  not  stand  in  the  character  of  a  debtor,  nor  the  plaintiff  in 
that  of  a  creditor,  with  reference  to  each  other,  until  that  period. 
Then  how  is   it  possible  to  say,  if  no  debt  was  due  from  the 
defendant  to  the  plaintiff,  and  the  plaintiff  was  not  the  creditor 
of  the  defendant,  in  respect  of  this  sum  of  money,  that  any 
thing  could  be  payable  as  interest  ?     The  indebitatus  count  for 
interest  states,  '^  that  the  defendant  is  indebted  to  the  plaintiff 
for  a  certain  sum  due  and  payable  from  the  defendant  to  the 
plaintiff   for  interest   upon  and  for  the  forbearance  of  divers 
sums  of  money  before  then  lent  and  advanced  by  the  plaintiff 
to  the  defendant,  and  by  the  plaintiff  forborne  to  the  defendant 
for  a  time  then  elapsed;  and  also  for  other  money  due  and 
payable  from  the  defendant  to  the  plaintiff,  for  interest  upon 
and  for  the  forbearance  of  divers  sums  of  money  before  then 
dae  and  owing  from  the  defendant  to  the  plaintiff,  and  by  him 
the  plaintiff  forborne,  &c."    In  this  case  there  was  no  money 
lent  and  advanced  by  the  plaintiff  to   the  defendant,  nor  any 
money  due  and  owing  from  the  defendant  to  the  plaintiff  till 
the  time  when  the  contract  was  completed.     Then,  with  respect 
to  this  *being  money  had  and  received  to  the  plaintiff's  use,  it       I  '592  ] 
is  perfectly  clear  that,  when  the  defendant  laid  the  money  out, 
be  did  so  at  his  peril.     If  he  laid  the  money  out  in  the  funds, 
and  received  the  intermediate  dividends,  he  must  have  borne  the 
loss,  if  between  the  investment  and  the  completion  of  the  contract 
the  funds  had  fallen.     Then,  if  the  money  was  laid  out  at  the 
risk  and  peril  of  the  defendant,  it  appears  to  me  that,  in  con- 
science and  equity,  he  is  entitled  to  any  profit  which  he  may 
have  derived  from  running  that  risk.    Under  these  circumstances, 
I  am  of  opinion  the  plaintiff  is  not  entitled  to  recover  the  sum 
claimed,  either  as  interest,  or  as  money  had  and  received  to 
hisnse. 
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Habinoton    Pattebon,  J. : 

HoQOABT.  I  am  of  the  same  opinion.  The  defendant,  being  a  stakeholder, 
was  bound  to  pay  to  the  party  ultimately  entitled  the  sum  deposited 
with  him,  without  any  deduction,  as  soon  as  it  was  determined 
which  of  the  parties  was  entitled  to  it.  It  seems  to  me  wholly 
inconsistent  with  such  a  liability,  that  he  should  be  bound  to 
pay  interest,  for  if  he  were  bound  to  pay  interest,  and  to  make 
interest,  by  laying  out  the  principal,  the  principal  should  be  laid 
out  at  the  risk  of  the  party  entitled  to  it. 

Judgment  for  the  defendant. 


L693  J 
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Nor.  26. 

(1  Barn.  &  Adol.  593—603 ;  S.  C.  9  L.  J.  K.  B.  82.) 

Estates  at  Wootton  were  settled  to  the  use  of  John  Jjangford  for  his 
life,  remainders  to  his  eldest  son,  the  son's  wife,  and  their  children,  and 
ultimately  to  J.  L.  himself  in  fee.  By  lease  and  release  afterwards 
executed,  J.  L.,  for  the  advancement  of  his  eldest  son  and  younger  son, 
and  for  the  settling,  conveying,  and  assuring  the  messuage,  lands,  &c. 
after-mentioned  and  particularly  described,  granted  and  released  the 
same,  which  were  also  in  Wootton,  but  were  entirely  distinct  from 
the  first  mentioned  estates ;  and  also  all  other  his  messuages,  cottages, 
closes,  lands,  tenements  and  hereditaments  whatsoever  in  Wootton  or 
elsewhere ;  and  the  reversion,  remainder,  rents,  &c.  of  all  and  singular 
the  premises  granted  and  released,  and  all  his  estate  therein,  to  the  use 
that  he  J.  L.  should  receive  thereout  an  annuity  of  30/.  a  year  for  his 
life,  and  after  his  decease  that  his  eldest  son  should  receive  thereout  an 
annuity  of  10/.  a  year  for  his  life ;  and  subject  to  the  said  annuities,  to 
the  use  of  J.  L.'8  younger  son,  his  heirs  and  assigns  for  ever.  He  also 
assigned  all  his  household  goods  to  the  younger  son,  on  his  covenanting 
to  pay  20/.  to  the  elder : 

Held,  that  the  first-mentioned  estates,  though  not  named,  passed  to  the 
younger  son  by  the  general  words ;  and  that  although  the  annuity  of  10/. 
could  not  legally  be  charged  on  both  estates,  this  did  not  negative  tiie 
intention  to  pass  both ;  but  that  the  annuity  must  be  taken  as  charged 
upon  the  estate  which  might  legally  be  subjected  to  it,  the  property 
being  sufficient. 

This  was  an  ejectment  tried  at  the  Spring  Assizes  for  the 
county  of  Northampton,  1821,  when  a  verdict  was  taken  for 
the  defendants,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : 

John  Langford  the  elder,  of  Wootton  in  the  county  of  North- 
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ampton,  being  seised  for  his  life  of  the  premises  hereinafter  next       Dok  d. 
mentioned,  with  remainders  to  his  wife  for  her  life,  and  to  him-  «. 

self  in  tail,  and  remainder  or  reversion  to  himself  in  fee  simple,  J^ye^ 
did,  by  lease  and  release  of  the  2nd  and  3rd  September,  1771, 
and  by  a  fine  duly  levied  and  proclaimed,  in  consideration  of 
an  intended  marriage  between  his  son  and  heir  apparent,  John 
Langford,  and  one  Ann  Spencer,  convey  and  assure  to  certain 
parties,  all  that  messuage,  tenement,  or  farm-house  and  home- 
stead, with  the  appurtenances,  situate  in  Wootton,  all  that  one 
yard  land  by  estimation  of  arable,  meadow,  and  pasture  ground, 
lying  dispersedly  within  the  open  and  common  fields,  parish,  and 
precincts  of  Wootton,  &c.,  and  two  closes  particularly  described 
and  named,  to  the  uses,  successively,  of  himself  for  his  life ;  of 
his  wife  for  her  life ;  of  his  said  *son  John  for  his  life,  and  of  [  *^9i  J 
the  trustees  for  his  life,  to  support  contingent  remainders; 
of  Ann  Spencer,  the  son's  intended  wife,  for  her  life,  and  in  bar 
of  dower ;  of  the  first  and  other  son  and  sons  of  John  Langford 
the  younger  by  his  said  intended  wife  successively  in  tail ;  to  the 
daughter  and  daughters  of  the  same  marriage  as  tenants  in 
common  in  tail ;  and  in  default  of  such  issue,  to  the  use  of  the 
said  John  Langford  the  elder,  his  heirs  and  assigns  for  ever. 
The  marriage  of  John  Langford  the  younger  and  Ann  Spencer 
took  place  shortly  after  the  making  of  this  settlement.  The  wife 
of  John  Langford  the  elder  died  in  1780. 

By  an  award,  bearing  date  23rd  June,  1779,  made  by  com- 
missioners under  an  Act  for  inclosing  lands  in  Wootton,  certain 
allotments  were  given  to  the  said  John  Langford  the  elder  in  lieu 
of  the  one  yard  land  settled  as  above;  other  allotments  were 
also  given  to  him  in  lieu  of  certain  other  property  in  the  award 
particularly  described,  belonging  to  him  and  not  in  settlement, 
and  of  all  his  interest,  rights,  &c.  in  the  lands  to  be  inclosed, 
except  the  one  yard  land  so  settled  as  aforesaid. 

The  said  John  Langford  the  elder  having  such  estate  and 
interest  as  before  mentioned  in  the  said  messuage,  tenement, 
farm-house,  and  homestead,  which  was  the  ancient  family 
residence,  and  in  the  allotments  in  lieu  of  the  one  yard  land 
conveyed  by  the  settlement  of  the  2nd  and  3rd  September,  1771, 
and  in  the  other  allotments  awarded  to  him  by  the  commissioners. 
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Dob  d.  and  being  also  seised  in  fee  simple  of  a  cottage,  with  an  orchard 
«.  and  other  premises  thereto  belonging,  made  the  following  disposal 

J'^™-       of  his  property : 

[  *595  ]  By  indentures  of  lease  and  release,  bearing  date  the  *llth  and 

12th  of  June,  1784,  the  indenture  of  release  being  made  between 
John  Langford  the  elder,  of  the  first  part ;  John  Langford  the 
younger,  his  eldest  son,  of  the  second  part  (but  who  never 
executed  the  conveyance);  Thomas  Langford,  younger  son  of 
John  Langford  the  elder,  of  the  third  part ;  and  one  William 
Langford,  gentleman,  of  the  fourth  part :  it  was  witnessed,  that 
in  consideration  of  the  natural  love  and  affection  of  John  Langford 
the  elder  to  his  said  sons,  and  for  their  respective  advancement, 
&c.,  and  for  the  settling,  conveying,  and  assuring  the  messuage, 
cottage,  or  tenement,  orchard,  &c.,  closes,  lands,  and  heredita- 
ments thereinafter  mentioned,  with  their  appurtenances,  and 
also  of  the  sum  of  108. ,  the  said  J.  L.  the  elder,  did  grant, 
release,  and  confirm  to  the  said  William  Langford,  his  heirs 
and  assigns,  all  that  messuage,  cottage,  or  tenement,  with  the 
orchard,  &c.,  and  appurtenances,  situate  in  Wootton,  and  then, 
or  late,  in  the  several  possessions,  tenures,  or  occupations  of 
John  Jones  and  the  said  J.  L.  the  elder ;  and  also  the  several 
closes,  &c.,  containing,  &c.  more  or  less,  which  were  allotted 
and  awarded  in  four  several  plots  or  parcels  to  and  for  the  said 
J.  L.  the  elder,  as  owner  of  two  yard  lands  and  three  quarters 
and  one  half  quarter,  and  also  one  cow  common  and  four  sheep 
commons,  called,  &c.,  and  in  lieu  thereof,  and  of  all  other  his 
interests,  rights  of  common,  and  other  property  in,  over,  and 
upon  the  said  open  and  common  fields,  meadows,  and  other 
commonable  lands  and  grounds  (except  one  yard  land,  with 
right  of  common  thereunto  belonging,  in  settlement  on  the  said 
John   Langford  the  younger,  and  Ann   his  wife),  which  said 

f  ♦sse  ]  messuage,  &c.,  and  the  said  three  quarters  and  *one  half  quarter, 
were  given  and  devised,  &c.  (describing  the  mode  in  which 
John  Langford  the  elder  became  entitled  to  the  several  parcels 
of  property) :  Together  with  all  hereditaments  and  appurtenances 
to  the  said  messuage,  cottage,  and  premises  so  granted  and 
released  in  anywise  appertaining :  And  all  other  the  messuages, 
cottages,  closes,  lands,  tenements,  and  hereditaments  whatsoever 
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of  him,  the  said  J.  L.  the  elder,  situate  within  the  parish  or        Dob  d. 
precincts  of  Wootton  aforesaid,  or  elsewhere  in  the  said  county  r. 

of  Northampton;  and  the  reversion  and  reversions,  remainder  J^ybs. 
and  remainders,  yearly  and  other  rents,  issues,  and  profits  of 
all  and  singular  the  said  premises;  and  all  the  estate,  right, 
title,  interest,  use,  trust,  possession,  freehold,  inheritance,  benefit, 
property,  claims,  or  demand  whatsoever  of  him,  the  said  J.  L. 
the  elder,  out  of,  in,  and  to  the  said  premises,  and  every  or  any 
part  or  parcel  thereof  by  any  ways  or  means,  right  or  title,  what- 
soever or  howsoever :  Habendum  to  the  said  William  Langford, 
his  heirs,  and  assigns,  to  the  use  that  the  said  John  Langford 
the  elder  should  receive  and  take  thereout  an  annuity  of  80Z. 
during  his  life,  and  after  his  decease,  to  the  further  use  that 
John  Langford,  the  son,  should  thereafter  receive  and  take 
thereout  an  annuity  of  101.  during  his  life,  with  powers  of 
entry  and  distress  in  case  of  nonpayment  of  the  respective 
annuities ;  and,  subject  to  the  said  annuities,  and  the  remedies 
for  the  same,  to  the  use  of  Thomas  Langford,  the  younger  son, 
his  heirs,  and  assigns  for  ever.  And  it  was  witnessed,  that  for 
the  considerations  aforesaid,  and  in  consideration  of  a  covenant 
by  Thomas  Langford  with  John  Langford  the  younger,  to  pay 
him  20Z.  within  three  months  after  the  death  of  their  father, 
the  said  John  Langford  the  *elder  assigned  all  his  household  [  *597  ] 
goods,  and  certain  other  effects  particularly  mentioned,  to  the 
said  Thomas  Langford  absolutely. 

John  Langford,  the  father,  died  in  1790,  at  the  age  of  eighty- 
seven.  Thomas  Langford,  having  by  his  will,  (1790)  devised  all 
his  real  estates,  except  a  close  lately  purchased  by  him,  to  the 
lessor  of  the  plaintiff,  and  another  person  now  deceased,  upon 
certain  trusts,  died  in  1791,  leaving  his  elder  brother,  John 
Langford  (under  whom  the  defendant  claimed),  his  heir-at-law, 
and  heir-at-law  to  their  father.  John  Langford  and  his  wife 
died  before  the  commencement  of  this  action,  never  having  had 
any  issue. 

The  question  for  the  opinion  of  the  Court  was,  whether,  by  the 
general  words  of  the  deed  of  release  executed  in  1784,  the  reversion 
in  fee  of  John  Langford  the  elder,  in  the  property  settled  by  him 
upon  his  son  John  and  Ann  Spencer  and  their  issue,  passed  to 
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Dob  d.       Thomas  Langford.    If  the  Court  decided  in  the  affirmative,  a 

Prt  t 

v,  verdict  was  to  be  entered  for  the  lessor  of  the  plaintiff,  otherwise 

Jbyes.  ^Yxe  verdict  for  the  defendant  to  stand.  There  was  also  a 
question  on  the  effect  of  Thomas  Langford's  will,  but  this  was 
not  discussed. 

[After  argument :] 

[  600  ]        LoBD  Tbnterden,  Ch.  J. : 

I  think  the  lessor  of  the  plaintiff  is  entitled  to  recover.  The 
rule  of  law  is,  that  a  reversion  will  pass  by  general  words,  unless 
it  distinctly  appear  that  the  settlor  or  testator  intended  to  exclude 
it.  Is  that  shewn  in  the  present  instance  ?  The  settlor  had  a 
life- estate  in  a  tenement  of  which  he  was  also  entitled  to  the 
reversion  after  remainders  to  his  wife  for  her  life,  to  his  eldest 
son  for  his  life,  to  his  eldest  son's  wife,  and  to  their  children. 
Being  possessed  of  this  estate,  he  executes  a  deed  by  which  he 
professes  to  intend  the  advancement  of  his  two  sons,  and  the 
settling,  conveying,  and  assuring  of  a  particular  property  which 
is  afterwards  described.  He  grants  that  property,  and  he  adds 
the  words,  '*  and  all  other  the  messuages,  cottages,  closes,  lands, 
tenements,  and  hereditaments  whatsoever  of  him  the  said  John 
Langford  the  elder,  situate  in  Wootton  aforesaid  or  elsewhere  in 
the  said  county  of  Northampton ;  and  the  reversion  and  rever- 
[  '601  ]  sions,  remainder  and  remainders,  yearly  and  *other  rents,  issues, 
and  profits  of  all  and  singular  the  said  premises ;  and  all  the 
estate,  right,  title,  interest,  use,  trust,  possession,  freehold, 
inheritance,  benefit,  property,  claims  or  demand  whatsoever, 
of  him  the  said  John  Langford  the  elder,  out  of,  in  or  to  the 
said  premises  and  every  or  any  part  or  parcel  thereof  by  any 
ways  or  means,  right  or  title  whatsoever  or  howsoever."  More 
general  words  the  language  of  conveyancing,  copious  as  it  is, 
does  not  afford.  It  is  urged,  on  the  other  hand,  that  he  cannot 
have  intended  to  give  up  his  own  life-estate  in  the  premises  first 
settled,  and  to  take  an  annuity  of  802.  instead.  But  he  does,  in 
fact,  assign  all  his  household  goods,  and  therefore  there  is  nothing 
unreasonable  in  supposing  that  he  intended  also  to  make  over 
the  messuage  to  which  those  goods  belonged.  It  seems  to  me, 
then,  that  there  is  nothing  to  exclude  this  reversionary  estate 
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from  the  operation  of  the  general  words,  and,  consequently,  that       Doe  d. 

it  passed  by  the  deed.  r. 

Jbtbs. 

Parke,  J. : 

The  reversion  must  pass  by  the  general  words,  unless  a  different 
intention  appear  plainly  in  some  other  part  of  the  instrument. 
There  is  no  improbability  in  the  supposition  that  Langford  the 
elder  meant  to  give  up  his  life  estate;  his  assignment  of  the 
household  goods  is  proof  of  such  an  intention.  Perhaps,  if 
asked  whether  he  contemplated  passing  the  reversion,  he  might 
have  said  not ;  but  he  has  used  words  which  have  that  effect. 
It  is  urged,  that  the  annuities  are  charged  upon  the  whole 
.property  granted,  whereas  a  part  of  the  property  in  question 
was  not  chargeable  with  the  second  annuity.  But  as  there  is 
sufficient  property  given  on  which  this  latter  charge  *might  be  [  ♦602  ] 
laid,  the  annuity  may  be  considered  as  referable  to  that.  The 
same  answer  was  given  to  a  similar  objection  in  the  case  of 
Doe  deni.  Moreton  v.  Fossick,}  decided  last  Term. 

ft 

Taunton,  J.  : 

The  general  words  being  large  enough  to  pass  this  reversion, 
the  only  question  was,  whether  enough  appeared  on  the  other 
hand  to  demonstrate  that  it  was  not  intended  to  pass.  From  the 
manner  in  which  the  annuities  are  charged,  my  private  opinion 
would,  perhaps,  be,  that  the  father  in  this  case  intended  to  make 
over  a  life  estate  only,  in  the  first  settled  premises ;  but  this 
mere  moral  probability  cannot  be  made  the  foundation  of  a  legal 
judgment,  where  the  general  words  are  so  strong,  and  no  contrary 
intention  is  any  where  disclosed. 

Patteson,  J. : 

From  the  language  of  the  clause  respecting  the  annuities,  I 
should  have  doubted  the  intention  of  the  releasor  in  this  case  to 
pass  the  property  originally  settled,  had  it  not  been  for  the  assign- 
ment of  his  household  effects,  which  shews  that  he  contemplated 
parting  with  the  life  estate  at  least,  in  that  property.  It  is  also 
observable,  that  the  eldest  son  (who  had  had  no  issue  from  the 

t  1  B.  &  Ad.  186. 
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Doe  d  time  of  the  original  settlement)  was  intended  to  be  a  party  to 
„.  the  deed  of  release.     In  Moore  v.  Magrailiy^  which  is  a  very 

jETBa  similar  case  to  this,  the  lands  not  specially  named  were  held  not 
to  pass ;  but  there  the  habendum  was  to  the  uses  declared,  and 
no  other,  and  no  uses  were  declared  as  to  the  estate  claimed 
under  the  general  words.     That  objection  does  not  arise  here ; 

[  *603  ]       and  *there  is  nothing  in  this  case  which  establishes  that  the 

party  using  the  general  words  entertained  an  intention  contrary 

to  their  apparent  meaning. 

Judgment  for  the  plaintiff. 


I  605] 


i»3o-  SCOTT  V.   IRVING.} 

JViw.  26.  * 


(1  Bam.  &  Adol.  605—615 ;  S.  C.  9  L.  J.  K.  B.  89.) 

An  assured  residing  at  Glasgow,  employed  an  insuranoe  broker  in 
London  to  recover  a  loss  from  the  underwriter.  The  loss  was  settled 
in  part  by  the  underwriter  setting  off  in  account  against  it  a  debt  due  to 
him  from  the  broker  for  premiums,  and  as  to  the  residue,  by  his  paying 
the  broker  in  cash,  and  the  underwriter  then  erased  his  name  from  the 
policy.  The  broker  became  bankrupt,  and  never  paid  the  loss  to  the 
assured.  Evidence  was  given  of  a  usage,  that  on  adjustment  paym^ent 
was  generally  in  a  month,  and  that  the  practice  between  the  broker  and 
the  underwriter  was  to  set  off  in  account  between  them  the  amount  of 
premiums  due  to  the  underwriter,  against  the  loss :  Held,  first,  that  the 
underwriter  was  not  entitled  to  treat  the  set-off  in  account  between  him 
and  the  broker  as  payment  to  the  assured,  the  latter  not  being  bound  by 
a  usage,  of  which  he  was  not  shewn  to  be  cognizant. 

Held,  secondly,  that  the  assured  was  not  entitled  to  recover  the  sum 
which  the  underwriter  had  paid  in  money  to  the  broker  within  the  month, 
that  being  a  payment  made  to  the  broker  pursuant  to  the  general  authority 
given  to  him  by  the  assured. 

Assumpsit  on  a  policy  of  insurance  at  and  from  Gibraltar  to 
Havannah,  on  a  cargo  of  cottons  by  the  Union.  At  the  trial 
before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings  after 
Trinity  Term,  1828,  a  verdict  was  found  for  the  plaintiff, 
damages  lOOZ.,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 
[  •606  ]  On  the  27th  of  July,  1824,  a  cargo  of  cottons,  the  *property  of 

the  plaintiff,  was  shipped  on  board  the  Union  at  Gibraltar,  to  be 

t  Cowp.  9.  Ch.  705,  and  authorities  there  con- 

X  See  on  a  similar  point,  Pearson      sidered. — R.  C. 
V.  ScoU  (1878)  9  Ch.  D.  198,  47  L.  J. 
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carried  thence  to  Havannah.  On  the  8rd  of  September,  1824,  Soott 
the  plaintiff,  who  resided  at  Glasgow,  wrote  to  James  Mitchell,  ieviko. 
an  insurance  broker  at  Lloyd's,  to  get  7001.  insured  with  the 
usual  clauses ;  and,  accordingly,  the  defendant,  who  is  an  under* 
writer  at  Lloyd's,  subscribed  the  policy  of  insurance  on  which 
this  action  was  brought,  which  was  stated  on  the  face  of  it  to  be 
made  by  James  Mitchell,  agent,  on  the  cottons  by  the  Union  at 
and  from  Gibraltar  to  Havannah,  for  1002.,  at  a  premium  of  six 
guineas  per  cent.  The  policy  was  in  the  usual  printed  form, 
and  contained  an  acknowledgment  that  the  premiums  had  been 
paid  by  the  assured  to  the  underwriters.  An  account  had,  for 
several  years  before,  been  kept  between  the  defendant  and 
Mitchell  in  the  usual  way  in  which  accounts  between  under- 
writers and  brokers  are  kept  in  conducting  insurance  business  at 
Lloyd's,  and  Mitchell  was  debited  in  this  account  for  the  premiums 
on  the  said  pohcy.  The  Union  duly  proceeded  on  her  voyage, 
and  on  the  27th  of  September,  1824,  was  wrecked,  and  the  ship 
and  cargo  totally  lost.  When  this  became  known  to  the  plaintiff, 
he  gave  Mitchell  directions  to  obtain  a  settlement  of  the  loss,  and 
Mitchell  laid  the  policy  and  papers  before  the  defendant  and 
other  underwriters  on  the  policy  at  Lloyd's,  in  the  ordinary 
course  of  business  there. 

After  some  delay,  the  defendant  signed  his  initials  to  the 
following  adjustment  on  the  policy  :  ''  Settled  a  loss  of  1002.  per 
cent,  on  this  poUcy,  payable  in  a  month.  1002.  per  cent. 
LoNBON,  8th  March,  1826."  And  the  defendant  at  the  same 
time  struck  his  pen  through  his  subscriptions  to  the  policy,  and 
also  through  *his  initials  of  the  settlement  of  the  loss.  On  the  [  *607  ] 
25th  of  March,  1826,  the  defendant  and  Mitchell  settled  an 
account  then  standing  between  them.  Li  that  account  Mitchell 
was  debited  for  462.  for  various  premiums,  including  that  on  the 
Union^  and  lOOi.  were  placed  to  his  credit  for  loss  per  Union, 
The  defendant  paid  Mitchell  54{.,  and  took  from  him  a  receipt 
for  that  sum,  stated  to  be  the  balance  of  loss  per  Union.  There 
were  no  transactions  in  business  between  the  defendant  and 
Mitchell  after  this  settlement.  On  the  8rd  of  April,  1826, 
Mitchell  wrote  to  the  plaintiff  that  on  the  preceding  Friday  he 
had  got  the  last  underwriter  on  the  policy  to  sign  it  off,  and 
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Scott  enclosed  a  statement  of  the  account,  balance  654:1.  7s,  to  plain- 
iBYiKo.  tiff's  credit,  when  received,  and  for  which  he  was  at  liberty  to 
draw  in  the  usual  way.  In  the  account  mentioned  in  the  letter 
the  plaintiff  had  credit  for  7002.,  the  loss  on  the  Union.  On  the 
7th  of  April  the  plaintiff  drew  a  bill  on  Mitchell,  at  ten  days' 
sight,  for  554Z.  7«.,  stating  at  the  same  time  by  letter,  that  he 
did  not  know  at  what  date  it  was  proper  to  draw  for  such 
balance,  this  being  the  first  total  loss  he  had  ever  had  in  London. 
Mitchell  refused  to  accept  the  bill  when  presented  for  that 
purpose,  and  in  a  letter  of  the  15th  of  April,  1826,  he  informed 
the  plaintiff  that,  under  any  circumstances,  he  could  not  have 
accepted  this  bill  unless  drawn  by  permission ;  but  that  in 
consequence  of  difiSiculties  he  had  been  compelled  to  suspend 
payments.     He  further  stated  as  follows  : 

**  The  custom  of  Lloyd's  Coffee  House  is  to  wait  one  month 
after  the  loss  is  signed  off,  and  then  draw  at  three.  When  the 
underwriters  sign  off,  it  is  to  pay  in  one  month,  and  is  generally 
£  *608  ]  settled  when  the  accounts  *can  be  made  out  and  agreed ;  but  it 
often  happens  that  a  broker  has  little  or  no  part  of  the  loss  to 
receive,  as  the  underwriters  may  have  sufficient  premiums  at 
their  credit  to  cover  the  loss.  Of  the  loss  per  Union  I  have 
received  208Z.  from  the  underwriters ;  and  it  is  a  matter  of 
extreme  regret  to  me  that  I  received  any  of  it." 

Mitchell  soon  afterwards  became  bankrupt ;  and  until  the  time 
of  his  failure  the  policy  remained  in  his  hands.  On  the  20th  of 
March,  1828,  the  plaintiff's  attorney  wrote  to  the  defendant,  and 
demanded  payment  of  a  total  loss  upon  his  subscription  of  1001. 
upon  the  policy  on  goods  per  the  Union.  Evidence  was  given 
on  the  part  of  the  defendant,  that  it  is  not  usual  for  the  broker 
to  pay  the  premiums  on  effecting  policies ;  that  an  account  is 
kept  between  broker  and  underwriter  to  the  end  of  the  year,  81st 
December,  when  they  strike  a  balance,  averages,  deductions,  and 
returns  being  placed  to  the  credit  of  the  broker ;  but  losses,  if 
they  exceed  the  amount  due  from  the  broker  at  the  time  when 
they  are  known,  are  settled  before  the  end  of  the  year :  and  on 
that  settlement,  the  amount  due  from  the  broker  for  premiums 
up  to  the  date  of  the  knowledge  of  the  loss,  is  set  against  the  loss. 
On  adjustment  of  losses,  payment  is  generally  in  about  a  month, 
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but  Bometimes  the  underwriter  pays  sooner.  The  month  is  an  Scott 
indulgence  to  the  underwriter.  The  assured  may  interpose  by  irvino. 
himself  or  by  another  broker.  If  a  broker  who  has  not  effected 
the  policy  comes  to  settle  the  loss,  the  authority  of  the  principal 
is  required.  It  is  a  general  practice  for  the  broker  to  charge  the 
merchant  with  the  premiums  up  to  the  expiration  of  the  month 
allowed  the  underwriter,  and  accept  a  bill  at  three  months  for 
the  balance. 

[After  argument :] 
LoBD  Tenterdbn,  Ch.  J. :  [  ^^2  ] 

I  am  of  opinion  that  the  plaintiff  in  this  case  is  entitled  to 
recover  the  sum  of  46Z.,  the  amount  of  the  premiums  due  from 
the  broker  to  the  underwriter,  and  allowed  in  account  between 
them  ;  but  not  the  sum  of  541.  which  was  actually  paid  in  money 
by  the  underwriter  to  the  broker.  The  general  rule  is,  that  the 
broker  is  the  debtor  of  the  underwriter  for  the  premiums,  and 
the  underwriter  the  debtor  of  the  assured  for  the  loss.  If  the 
usage  relied  upon  in  this  case  were  allowed  to  prevail,  it  would 
have  the  effect  of  making  the  broker,  and  not  the  underwriter, 
the  debtor  to  the  assured  for  the  loss.  Such  a  usage,  however, 
can  be  binding  only  on  those  who  are  acquainted  with  it,  and 
have  consented  to  be  bound  by  it.  There  may  possibly  be  cases 
proved,  where  an  assured  being  cognizant  *of  such  usage  may  be  [  *613  ] 
supposed  to  have  assented  to  it,  and  therefore  may  be  bound. 
Here  no  such  assent  is  shewn,  nor  can  it  be  inferred  from  the 
delay  which  has  taken  place  in  the  prosecution  of  this  claim. 
If  indeed,  in  that  interval  of  delay  after  the  receipt  of  Mitchell's 
letter  of  the  15th  of  April,  the  relative  situation  of  the  under- 
writer and  the  broker  had  been  changed,  as  if  the  underwriter, 
on  the  supposition  that  the  loss  had  been  paid  by  the  allowance 
of  the  46i.  in  account,  had  given  the  broker  fresh  credit  for  other 
premiums  in  account,  there  might  have  been  ground  for  con- 
tending that  the  acquiescence  of  the  plaintiff  should  bind  him, 
as  the  underwriter  would  otherwise  have  been  unjustly  prejudiced. 
As  to  the  sum  of  541.  which  was  actually  paid  in  money  by  the 
underwriter  to  the  broker,  I  think  the  plaintiff  is  not  entitled  to 
recover  that  sum.     The  ground  upon  which  he  claims  it  is,  that 
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Scott  the  underwriter  by  his  adjustment  having  stipulated  to  pay  in  a 
iBviKo.  month,  could  not  discharge  himself  as  against  the  assured  by 
payment  to  the  broker  before  the  end  of  the  month,  and  the  case 
of  Campbell  v.  Hassell  +  has  been  relied  upon.  There,  by  the 
terms  of  the  contract,  payment  was  to  be  by  a  bill  at  four 
months,  2J  discount  for  ready  money,  prompt  in  fourteen  days ; 
and  the  payment  by  a  bill  at  two  months,  deducting  1}  discount, 
was  held  no  payment  as  against  the  principal,  it  being  a  substi- 
tuted payment  without  authority.  In  that  case,  the  terms  of 
payment  were  part  of  the  original  contract,  therefore  there  could 
be  no  implied  authority ;  the  principal  had  a  right  to  be  paid 
according  to  those  terms.  In  the  present  case,  the  authority 
[  ♦614  ]  given  by  the  plaintiff  to  the  *broker  was  a  general  authority  to 
receive  payment  in  money.  The  plaintiff,  therefore,  is  bound 
by  the  payment  so  made  to  the  broker,  and  the  verdict  must  be 
reduced  to  4&L 

Fabee,  J. : 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
sum  of  46i.,  but  not  54i.  The  authority  of  the  broker  is  prima 
facie  to  receive  payment  in  money.  Mitchell,  therefore,  was  the 
agent  of  the  assured  to  receive  payment  from  the  underwriter  in 
cash,  or  that  which  was  equivalent  to  payment  in  cash.  A 
special  authority  may  be  given  by  the  assured  to  the  broker  to 
receive  payment  in  some  other  mode,  and  such  authority  may 
be  inferred  from  facts,  or  from  some  usage  to  which  the  assured 
has  assented :  and  here  there  is  some  evidence  of  a  usage  pre- 
vailing between  the  broker  and  the  underwriter  ;  but  the  plaintiff 
was  not  cognizant  of  that  usage,  for  he  states,  in  one  of  his  letters, 
that  this  was  the  first  total  loss  he  ever  had  experienced.  That 
being  so,  the  general  authority  will  not  enable  the  broker  to 
set  off  a  private  debt  of  his  own,  namely,  the  sum  due  to  the 
underwriter  for  premiums,  against  the  debt  of  the  underwriter 
to  the  assured. 

As  to  the  sum  of  54Z.  there  was  actual  payment.  It  is  said 
that  the  plaintiff  has  a  right  to  recover  that  sum  from  the 
underwriter,  because  there  was  a  contract  by  the  latter  to  pay 

t  1  Stark.  233. 
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it  in  a  month,  and  he  paid  it  before  the  expiration  of  the  month.        Scott 

IT. 

But  the  contract  was  not  made  with  the  concurrence  of  the  ibvino. 
plaintiff;  and  if  the  cases  cited  applied,  the  usage  here  stated 
does  not  bear  out  the  argument,  for  it  is,  to  pay  within  or  at  the 
expiration  of  a  month.  Assuming,  therefore,  that  there  was  a 
contract  made  with  the  privity  of  the  plaintiff,  it  *wa8  not  a  [  •61B  ] 
contract  of  absolute  forbearance  for  a  month.  In  Bartlett  v. 
Pentlandi  the  payments  were  ascribed  to  subsequent  trans- 
actions. Here  there  are  no  other  transactions  to  which  this 
payment  can  apply. 

Taunton,  J. : 

It  is  fuUy  settled  by  Todd  v.  ReidX  and  Bartlett  v.  Pentland, 
that  the  underwriter,  in  order  to  be  discharged,  must  pay  the 
broker  in  money,  and  that  the  latter  cannot  make  a  set-off 
between  him  and  the  underwriter  payment  to  the  assured ;  and 
there  are  no  particular  circumstances  to  take  this  case  out  of 
the  general  rule.  Russell  v.  Bangley%  is  very  similar  to  the 
present  case,  although  this  is  distinguishable  in  two  circum- 
stances. The  plaintiff  here  has  delayed  proceeding  for  a 
considerable  time  after  being  informed  of  the  state  of  accounts 
between  the  broker  and  underwriter.  But  the  defendant's 
situation  has  not  been  altered  by  that  circumstance.  And, 
again,  the  defendant's  name  in  the  policy  is  cancelled  in  the 
present  case.  But  it  was  not  said  in  Russell  v.  Bangley  that 
that  fact  is  conclusive :  and  here  the  plaintiff  was  not  cognizant 
of  it.  The  payment  of  542.  was  a  good  part-payment.  It  was 
not  made  contrary  to  the  contract ;  for  though  it  was  stated  in 
the  written  adjustment  that  the  loss  was  payable  in  a  month,  it 
might  be  paid  in  a  less  period.  In  Campbell  v.  HasseU\\  the 
payment  was  in  direct  contradiction  to  the  original  contract. 

Pattbson,  J.,  having  been  counsel  in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiff . 

t  34  B.  B.  560  (10  B.  &  C.  760).  §  4  B.  &  Aid.  395. 

t  4  B.  &  Aid.  210.  II  1  Stark.  233. 
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1880.  LEGH  V.   HEALD. 

Nov,  24. 
.     '   .  (1  Bam.  &  Adol.  622—628 ;  S.  C.  9  L.  J.  K.  B.  98.) 

[  622  J 

By  a  lease  of  a  tenement  described  as  containing  nineteen  acres,  9ave 

-  and  except  all  timber  trees,  wood,  underwoods,  &c.,  six  acres  of  the  soil, 

which  at  the  time  of  the  lease  were  covered  with  growing  wood,  are  not 

excepted,  but  pass  to  the  lessee. 

Trespass.  The  first  count  of  the  declaration  stated,  that^  the 
.  defendant,  on,  &c.,  broke,  and  entered  a  certain  close  of  the 
plaintiff  called  Eoach  Key,  situate,  &c.,  trod  down  the  grtiss, 
&c. ;  and  then  and  there  dug  up  the  earth  and  soil,  and  made ' 
and  sank  divers  quarries,  pits,  mines,  shafts  and  holes  in  the 
said  close  of  the  plaintiff  there,  and  from  and  out  of  the  said* 
quarries,  pits,  &c.  so  dug,  made,  and  sunk  as  aforesaid,  then  and 
there  raised,  got,  and  dug  divers  large  quantities  of  rock,  stone, 
earth  and  soil  of  the  plaintiff,  and  carried  them  away  and 
disposed  thereof  to  his  own  use.  Pleas,  not  guilty,  and  accord 
and  satisfaction.  At  the  trial  at  the  Summer  Great  Sessions 
for  Chester,  1829,  before  Jervis,  J.,  it  appeared  that  the  Woodend 
tenement  (of  which  the  Boach  Key  was  part)  was  in  the  occupa- 
tion of  Higginbothom,  a  tenant  of  the  plaintiff,  under  a  lease  for 
lives,  by  which  an  ancestor  of  the  plaintiff  demised  the  Woodend 
tenement,  containing  nineteen  acres,  ''save  and  except  all  timber 
[  •628  ]  and  other  *trees,  wood,  underwoods,  sand,  marl,  mines,  delfs, 
and  quarries,  of  what  nature  or  kind  soever,  then  or  thereafter 
growing,  found,  or  being  in  or  upon  the  said  premises,  or  any 
part  thereof,  with  free  liberty  of  ingress,  egress,  and  regress  to 
and  for  the  lessor,  his  heirs  and  assigns,  bis.  and  their  agents, 
servants,  and  workmen,  to  fell,  cut  down,  dig,  sink  for  lead,  and 
carry  away  the  same  at  their  free  will  and  pleasure."  The 
plaintiff  then  proved  that  the  Boach  Key  was  at  the  time  of  the 
demise  woodland  ;  and  it  appeared  that,  without  the  Boach  Eeyi 
the  Woodend  tenement  would  contain  thirteen  acres  only. 
Upon  this  evidence,  the  learned  Judge  was  of  opinion  that  the 
Boach  Key  was  included  m  the  lease,  and  passed  to  the  lessee ; 
and  that  the  Boach  Key  being  in  the  occupation  of  a  tenant, 
and  not  in  that  of  the  plaintiff,  he  must  be  confined,  in  proof,  to 
the  trespass  for  taking  stone,  &c.  in  the  quarry,  and  refused  to 
receive  evidence  of  any  trespass  to  the  surface.     In  summing 
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ap,  the  question  left  to  the  jury  was,  whether  the  defendant  Lboh 
had  proved  the  accord  and  satisfaction?  The  jury  found  a  heald. 
verdict  for  defendant.  In  Michaelmas  l!erm,  1829,  Cotthigham 
obtained  a  rule  nisi  for  a  new  trial,  upon  the  ground  t  that 
the  learned  Judge  had  improperly  rejected  the  evidence  of 
trespass  to  thd  surface  of  the  soil;-  for,  by  the  lease,  the 
Boach  Key  was  reserved  to  the  lessor,  and  therefore  the 
plaintiff  ought  to  have  been  permitted  to  prove  the  trespass 
to  the  surface. 

John  Jervis  shewed  cause : 
If  the  Boach  Key  was  not  reserved  to  the  lessor,  the  evidence 
for  the  plaintiff  *was  properly  rejected.  It  may  be  admitted,  as  [  *624  J 
•a  general  rule,  that,  in  a  lease  of  a  manor,  the  exception  of  woods 
reserves  the  land  upon  which  the  woods  grow,  although  an 
exception  of  timber  trees  has  not  that  operation :  WhiUter  v. 
Paslow.l  This,  however,  is  but  a  rule  of  construction  which 
cannot  prevail  where  it  is  manifestly  opposed  to  the  intention  of 
the  parties:  Pincomb  v.  Thomas,^  Now,  in  this  case,  it  was 
manifestly  not  the  intention  of  the  contracting  parties  that  the 
Boach  Key  should  be  excepted  from  the  lease.  The  close  was 
well  known,  and  might  have  been  expressly  defined ;  and  without 
the  Boach  Key,  the  premises  demised  will  not  satisfy  the 
description  in  the  lease,  but  will  consist  of  thirteen  acres  only. 
Moreover,  the  words  of  the  exception  do  not  operate  as  a  reserva- 
tion. The  words  "  timber  trees  "  would  clearly  not  have  that 
effect,  and  the  word  ''  wood  "  is  referable  rather  to  the  material 
when  the  woods  are  cut,  than  to  growing  woods  in  the  sense  in 
which  those  words  have  been  held  in  other  cases  to  operate  as 
an  exception  of  the  soil. 

Cottingham  and  Lloyd,  contra  : 

It  is  clearly  established  law,  that  if  a  man  leases  a  manor 
except  the  woods  and  underwoods,  by  this  the  soil  of  the  wood 
is  excepted :  Bro.  Ab.  Beservation,  pi.  89,  Liford's  case,[|  WhiUter 

t  Other  points  were  made,  which  %  Cro.  Jac.  487. 
it  has  not  been  deemed  necessary  to  §  Cro.  Jac.  524. 
notice.  ||  11  Co.  Bep.  49. 

26—2 
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LcGH  v.  PaslowA  Here  the  lease  was  of  the  Woodend  tenement, 
HsALD.  excepting  timber  and  other  trees,  wood  and  underwoods.  The 
soil,  then,  on  which  the  wood  grew  was  excepted.  That  soil 
remained  in  the  lessor,  and  vested  subsequently  in  the  plaintiff. 
[  *6S5  J  *He  therefore  was  entitled  to  give  evidence  of  the  trespass  com- 
mitted on  the  surface,  and  the  learned  Judge  ought  not  to  have 
excluded  that  evidence. 

Lord  Tenterden,  Gh.  J. : 

I  think  the  plaintiff  is  not  entitled  to  a  new  trial.  The 
evidence  was,  that  a  tenement  containing  nineteen  acres,  of 
which  the  Boach  Key  was  parcel,  was  leased  for  lives  by  an 
ancestor  of  the  plaintiff.  In  the  lease  there  was  an  exception 
of  wood  and  underwoods ;  and  it  is  said  thset  by  that  exception 
the  soil  on  which  the  wood  was  growing  was  excepted,  and, 
consequently,  that  it  was  in  the  plaintiff,  and  that  he  therefore 
was  entitled  to  maintain  trespass  for  any  injury  done  to  the 
surface ;  and  WhiUter  v.  Paalow^  was  cited  in  support  of  that 
position.  That  was  a  lease  of  the  site  and  demesne  of  a  manor, 
**  exceptis  et  semper  reservatis  omnibus  boscis,  subboscis,"  &c. ; 
and  it  was  held,  that  the  soil  itself  was  excepted,  though  it  was 
said  that,  by  an  exception  of  timber  trees,  no  soil  is  excepted  but 
that  in  which  they  grow.  The  distinction  is  somewhat  nice. 
We  must  therefore  look  at  the  particular  words  of  the  exception 
in  this  case  to  ascertain  whether  the  soil  be  excepted  or  not. 
Here  the  lease  was  not  of  a  manor,  but  of  the  Woodend  tenement 
containing  nineteen  acres,  save  and  except  all  timber  and  other 
trees,  wood,  underwoods,  sand,  marl,  mines,  delfs,  and  quarries. 
The  words  "  timber  and  other  trees,"  according  to  the  authority 
cited,  would  not  except  the  soil  on  which  the  trees  were  growing ; 
and  that  being  so,  it  seems  to  me  that  the  words  *'  wood  and 
underwoods,"  following  the  words  **  timber  and  other  trees,"  only 
•626  1  denote  such  a  *growth  of  wood  as  would  not  fall  within  the 
description  of  timber.  Then,  as  the  soil  on  which  timber  trees 
grow  is  not  excepted  by  the  words  "timber  and  other  trees," 
the  soil  on  which  trees,  not  timber,  grow  is  not  excepted  by  the 
words  "  wood  and  underwoods." 

t  Cro.  Jac.  487. 


J 
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Pabkb,  J. :  Lbgh 


V. 


I  am  of  opinion  that  there  ought  not  to  be  a  new  trial.  The  Heald. 
objection  is^  that  the  learned  Judge  confined  the  plaintiff's  proof 
to  the  trespass  proved  by  taking  stones.  The  question,  whether 
he  was  right  in  so  doing,  depends  entirely  on  the  construction 
of  the  exception  in  the  lease.  The  general  proposition  is,  that 
if  there  be  a  grant  of  a  manor  with  an  exception  of  woods,  the 
soil  itself  on  which  the  wood  grows  is  excepted  ;  but  a  distinction 
is  taken  between  an  exception  of  wood  and  underwood,  and  an 
exception  of  all  timber  trees ;  for  in  the  first,  the  soil  itself  on 
which  the  wood  and  underwood  grow  is  excepted ;  but  in  the 
latter  case  no  soil  is  excepted,  but  only  nutriment  out  of  the  land 
sufficient  for  the  vegetation  and  growing  of  the  trees  excepted : 
WhUster  v.  Pasloit.^  Now,  the  leading  words  of  the  excepting 
clause  in  this  case  are,  '^  all  timber  and  other  trees."  If  they 
had  been  the  only  words,  the  soil  would  clearly  not  have  been 
excepted.  There  are,  also,  the  words  "wood  and  underwoods  ;  " 
those  words,  however,  must  be  construed  with  reference  to  the 
words  accompanying  them,  and  so  construing  them,  they  must 
mean  wood  not  coming  within  the  description  of  timber.  The 
learned  Judge,  therefore,  was  right  in  confining  the  evidence  to 
the  trespass  in  the  plaintiff's  quarry. 

Tauoton,  J. :  [  627 1 

I  think  the  learned  Judge  was  right  in  excluding  from  the 
attention  of  the  jury  trespasses  committed  on  all  other  parts  of 
this  place  called  Eoach  Key  except  the  quarry.  It  is  clear  in 
point  of  law,  that  under  the  term  "  wood,"  used  in  a  grant  as 
synonymous  with  the  Latin  word  hoscivs,  the  trees  and  soil  on 
which  they  grow  will  pass;  and  the  word  "wood,"  or  boscusy 
then  denotes  land  covered  with  wood :  Co.  Litt.  4  b.,  Whilster  v. 
Paslow.  In  Lif or d* 8  case, I  "a  difference  was  taken  between  a 
wood  which  may  be  demanded  in  a  prcecipe  by  the  name  of  so 
many  acres  of  wood,  and  trees  growing  out  of  any  wood,  which 
cannot  be  demanded  in  a  pracipe  by  any  name  but  by  the  name 
of  land  and  pasture,  &c.  where  they  grow ;  for  if  such  a  wood, 
whereof  a  pracipe  lies,  is  parcel  of  my  manor  of  G.,  and  I  lease 
t  Cro.  Jac.  487.  t  11  Co.  Eep.  49. 
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Leoh  my  manor,  excepting  woods,  thereby  the  soil  itself  is  excepted ; 
HbI'ld.  aiid  ^  a  pracipe  brought  of  the  manor,  an  exception  ought  to 
be  of  so  many  acres  of  wood  ;  but  in  such  case  if  I  except  all  my 
trees  which  grow  out  of  any  wood  but  upon  land  or  pasture, 
there,  by  the  exception  of  the  trees,  the  soil  itself  is  not  excepted, 
but  sufficient  nutriment  out  of  the  land  is  reserved  to  sustain 
the  vegetative  life  of  the  trees,  for,  without  that,  the  trees  which 
are  excepted  cannot  subsist."  The  doctrine  there  laid  down  is 
not  inconsistent  with  Pincomb  v.  Thomas ;  i  there,  one  let  a 
tenement,  a  close  whereof  was  a  wood,  and  commonly  known  by 
the  name  of  a  wood ;  and  in  the  lease  was  an  exception  of  all 
saleable  woods  now  growing,  or  which  shall  grow  hereafter, 
which  have  been  sold  by  the  lord  of  the  premises,  with  free 
entry,  egress  and  regress,  for  felling,  marking,  and  carrying  off 

[  *628  ]  *the  same,  at  all  times  convenient ;  and  the  question  was, 
whether  the  soil  of  the  wood  passed  to  the  lessee.  It  was 
holden,  that  the  soil  did  not  pass,  but  the  timber  only:  that 
clearly  was,  because  the  right  of  entry  would  not  have  been 
needed  if  the  whole  soil  had  been  reserved.  That  case  turned, 
therefore,  upon  the  particular  language  of  the  gift.  Here  the 
language  of  the  exception  is,  '*  all  timber  trees  and  other  trees, 
and  wood  and  underwoods,"  not  woods.  The  word  "  wood,"  as  here 
used,  is  not  synonymous  with  the  Latin  word  hoscus — it  imports 
only  the  timber  or  material  itself,  and,  consequently,  does  not 
include  the  soil.  The  direction  of  the  learned  Judge  was  there- 
fore right,  the  soil  upon  which  the  wood  grew  being  in  the  lessee. 

Pattbson,  J. : 

By  the  word  "woods"  in  a  grant,  the  soil  will  in  general 

pass ;  but  I  think  the  soil  is  not  included  in  the  word  "  wood  " 

in  this  exception.   The  meaning  of  the  exception  is  to  be  collected 

not  merely  from  the  word  "wood "  taken  by  itself,  but  from  the 

other  language  with  which  it  is  accompanied ;  and  it  appears 

manifestly  by  the  other  language  used  that  the  word  "  wood  " 

was  not  meant  to  include  the  soil.     That  being  so,  the  evidence 

of  the  plaintiff  was  properly  confined  to  the  taking  of  stone  from 

the  quarry.  -u  i   j-    i,       j 

^        •^  Kvle  dtscnarged, 

t  Cro.  Jac.  624. 
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EEX  V.  The  JUSTICES  of  HANTS.f  "'"• 

(1  Barn.  &  Adol.  654—659 ;  S.  0.  9  L.  J.  M.  C.  109.)  — ^  * 

A  party  convicted  irndeT  the  Tampike  Act  4  Geo,  IV.  c.  95,  s.  874 
of  haying  taken  too  large  a  toll,  and  adjudged  to  pay  a  penalty  of  4U., 
may  appeal  to  the  Quarter  Sessions.  That  stt|tute  by  sect.  87  enacts, 
that  any  person  thinking  himself  aggrieved  may  appeal,  &c.  first  giving 
to  the  justices  by  whose  act  he  shall  think  himself  aggrieved,  notice 
of  his  intention  to  appetil ;  and  that  the  justices  shall  hear  and  finally 
determine  such  appeal  in  a  summary  way,  and  award  such  costs  to  the 
jMirtiee  appealing  or  appealed  against  as  they  the  justices  shall  think 
proper,  to  be  levied  by  distress  and  sale  of  the  goods  of  the  person  against 
whom  such  determination  shall  be  given:  Held,  on  appeal  by  a  party 
convicted,  that  the  informer  was  the  party  appealed  against,  within  the 
meaning  of  the  statute ;  and  the  justices  having  ordered  him  to  pay  10/. 
for  costs,  the  Court  granted  a  mandamus  to  them  to  issue  a  warrant  for 
levying  the  same  on  the  goods  of  the  informer. 

Thomas  Saywell  was,  on  the  information  of  Samnel  Gloyn, 
convicted  by  four  justices  of  the  county  of  Southampton  for 
having,  at  a  turnpike  gate,  demanded,  received,  and  taken  from 
Gloyn  a  toll  not  authorized  by  law  ;  and  was  by  the  said  justices 
adjudged  to  have  forfeited  a  sum  exceeding  forty  shillings, 
namely,  2Z.  Is.  Against  this  conviction  Saywell  appealed. 
Gloyn  did  not  appear  at  the  Sessions;  and  on  proof  of  notice 
of  appeal,  and  that  recognizances  were  duly  entered  into,  pur- 
suant to  4  Geo.  IV.  c.  95,  s.  87,  the  Sessions  quashed  the  convic- 
tion, and  ordered  Gloyn  to  pay  the  appellant  Saywell  lOZ.  costs. 
An  application  was  made  to  the  justices,  at  the  April  Quarter 
Sessions,  1880,  to  issue  a  distress  warrant  to  enable  Saywell  to 
recover  the  costs.  The  justices  having  refused,  a  rule  nisi  was 
obtained  for  a  mandarmis  to  the  justices  of  Hants,  to  issue  a 
warrant  of  distress  for  levying  on  the  goods  of  Gloyn  102.,  so 
adjudged  by  the  justices  to  be  paid  by  Gloyn  to  Saywell. 

FoUett,  on  a  former  day  in  this  Term,  shewed  cause : 

The  8  Geo.  lY.  c.  126,  s.  55,  imposes  a  penalty  of  52.  upon 
every  collector  of  tolls  who  shall  take  a  greater  or  less  toll  than 
is  thereby  authorized.     Sect.  148  provides  that,  if  the  penalty 

t  Cited  as  an  authority  under  the  616, 64  L.  J.  M.  C.  100, 108.— R.  0. 

Summaiy  Jurisdiction  Acts,  1879  and  X  Repealed  in  part  by  the  Summary 

1884,byIilNDLBY,L.J.,iJ«gr.v.e/t«</cc«  Jurisdiction  Act,  1884,  47  &  48  Vict. 

of  London  (C.  A.  1894)  *95,  1  Q.  B.  c.  43.— R.  C. 
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Bex  shall  not  exceed  the  sum  of  20Z.  and  shall  *be  more  than  5{.,  the 
Thb  same  shall  be  recoverable  only  by  information  before  a  justice  of 
'^^^aSS^^  the  peace,  subject  to  appeal  in  manner  thereinafter  mentioned; 
[  656  ]  and  if  such  penalty  shall  not  exceed  the  sum  of  51.,  the  same 
shall,  in  like  manner,  be  recoverable  only  by  information  before 
a  justice  of  the  peace,  and  no  writ  of  certiorari  shall  be  allowed. 
Here  the  penalty  awarded  by  the  justices  is  2Z.  1«. :  it  would 
seem  therefore,  by  the  last  clause,  that  there  can  be  no  appeal, 
for,  the  penalty  not  exceeding  61. ,  the  certiorari  is  expressly  taken 
away;  and  no  appeal  is  given,  the  words  '^  subject  to  appeal," 
which  occur  in  the  former  clause  of  the  section,  being  omitted  in 
the  last.  It  is  true,  the  statute  4  Geo.  IV.  c.  95,  s.  87,  gives  an 
appeal  generally,  except  where  the  order,  judgment,  or  determina- 
tion of  the  justices  is  by  the  same  Act  declared  to  be  final.  But 
by  this  Act  the  provisions  of  3  Geo.  IV.  c.  126,  are  kept  in  force, 
so  far  as  they  are  not  expressly  repealed ;  and  if  it  be  a  correct 
construction  of  the  143rd  section  of  that  statute,  that  where  the 
penalty  falls  short  of  51.  there  shall  be  no  appeal,  then  the 
decision  of  the  justices  in  such  case  is,  in  effect,  declared  final 
by  the  4  Geo.  IV.  c.  95,  s.  87,  and  it  follows  that  in  this  case  no 
appeal  is  given  by  this  last-mentioned  Act. 

Secondly,  assuming  that  either  party  might  appeal,  the  prin- 
cipal question  is,  whether  the  justices  had  any  power  to  award 
costs  against  the  prosecutor?  The  costs  ought  to  have  been 
awarded  against  the  convicting  justices;  they  are  the  parties 
appealed  against.  The  statute  4  Geo.  IV.  c.  95,  s.  87,  requires 
the  notice  to  be  given  to  them,  not  to  the  party  prosecuting  or 
prosecuted.  They  are  in  reality  the  parties  by  whose  act  the 
[  •ese  ]  appellant  is  grieved.  Thirdly,  a  inandavius  will  *not  be  granted 
in  a  doubtful  case,  as  this  is ;  for  there  is  no  authority  upon  the 
point,  and  the  Court  is  very  careful  how  it  issues  this  writ  to 
magistrates ;  and  wherever  the  person  commanded  may  be  subject 
to  an  action  for  doing  what  the  mandamus  would  compel  him  to 
do,  the  Court  will  decidedly  refuse :  Rex  v.  DayrelL\ 

Dampier,  contra: 
The  penalty  in  this  case  being  under  51.  and  above  40^.,  the 

t  25  R.  E.  473  (1  B.  &  C.  485). 
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party  aggrieved  was  entitled  to  appeal.  The  4  Geo.  IV.  c.  95,  Rkx 
6.  87  y  enacts,  ''  That  no  appeal  shall  be  allowed  against  any  con-  the 
viction  for  any  penalty  or  forfeiture  which  shall  not  exceed  the  ^hantI.^^ 
sum  of  408. :  "  therefore,  when  the  penalty  does  exceed  that  sum, 
there  may  be  an  appeal.  No  argument  that  the  appeal  does  not 
lie  arises  from  the  words  of  the  8  Geo.  IV.  c.  126,  s.  143.  The 
145th  section  (for  which  the  eighty-seventh  section  of  4  Geo.  IV. 
e.  95,  is  now  substituted)  only  gave  an  appeal  in  case  the  penalty 
should  exceed  AOs.  Construing  sections  148  and  145  together, 
there  will  appear  to  be  three  enactments  applying  to  sums  not 
exceeding  20Z.  The  first  relates  to  sums  between  20Z.  and  52. ; 
and  as  to  those  there  may  be  an  appeal  or  certiorari :  so  that 
this  Court  or  the  Court  of  Quarter  Sessions  may  review  the 
judgment  of  the  justices.  The  second  branch  applies  to  sums 
between  5/.  and  40«. ;  and  as  to  those  there  may  be  an  appeal, 
but  no  certun-ari.  The  third  branch  applies  to  sums  not 
exceeding  408. ;  and  as  to  those  there  is  neither  an  appeal  nor 
a  certiorari.  The  words  ***  subject  to  appeal  "  are  purposely  [  •657  ] 
omitted  in  that  clause  of  the  sentence  referring  to  penalties  under 
5/. ;  because  some  of  the  cases,  viz.  penalties  imder  40^.,  are  not 
subject  to  appeal.  So  all  sums  between  20Z.  and  40<?.  could  not 
be  classed  together ;  because  convictions  for  penalties  less  than 
5/.  cannot  be  removed  by  certiorari,  by  3  Geo.  IV.  c.  126,  s.  148. 
Then,  assuming  that  an  appeal  lies,  the  question  is,  whether 
the  Sessions  were  authorized  to  award  costs  against  the  prosecutor? 
By  section  87  of  the  statute  4  Geo.  IV.  c.  95,  the  justices  at 
Sessions  are  to  hear  and  finally  determine  the  causes  and  matter 
of  such  appeal,  and  award  such  costs  to  the  party  appealing  or 
appealed  against  as  they  the  said  justices  shall  think  proper ;  to 
be  levied  and  recovered  by  distress  and  sale  of  the  goods  of  the 
person  against  whom  their  determination  shall  be  given.  The 
question  is,  who  is  meant  by  the  words,  *'  the  party  appealing  or 
appealed  against?"  The  party  appealing  is,  undoubtedly,  the 
person  prejudiced  by  the  decision  of  the  justices ;  the  party 
appealed  against  is  he  who  is  benefited  by  the  decision,  or  who 
would  be  prejudiced  if  the  order  were  the  other  way;  that  is, 
the  party  who  under  a  reversed  state  of  things  would  be  the 
party  appealing.    This  must,  in  a  case  like  the  present,  be  the 
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Rex         prosecutor  or  informer;   and  he  is  called  the  prosecutor  or 

The         informer  in  the  8  Geo.  IV.  c.  126,  s.  148.     He  is  benefited  by 

'^"hIsto.^^    having  the  penalty;  for  by  the  8  Geo.  IV.  c.  126,  s.  141,  one 

moiety  is  to  be  paid  to  the  informer,  or  person  suing  for  and 

recovering  the  same.     He  is  to  be  the  plaintiff  in  an  action  of 

debt.     He  is,  therefore,  in  each  case,  the  antagonist  of  the  party 

[  *668  ]  appeahng  at  the  Sessions.  ^Hence  the  party  appealed  against 
is,  in  case  of  conviction,  synonymous  with  prosecutor,  informer, 
or  respondent.  In  the  Stage-coach  Act,  50  Geo.  III.  c.  48,  s.  25, 
and  the  Apprentice  Act,  20  Geo.  II.  c.  19,  s.  5,  the  prosecutor  or 
informer  is  clearly  pointed  out  as  the  respondent  to  whom  costs 
may  be  given  in  case  of  an  unsuccessful  appeal  against  an  order 
or  judgment  of  justices.  The  words,  "  party  appealed  against," 
must  mean  something ;  they  cannot  mean  a  justice,  who  is 
compellable  to  act,  and  must  be  supposed  to  act  bond  fide y  though 
he  may  perhaps  be  mistaken.  As  to  the  objection  on  the  other 
side,  that  no  notice  is  required  to  be  given  to  the  informer,  the 
same  observation  would  apply  to  the  statutes  already  mentioned, 
where  it  is  certain  that  the  party  appealed  against  is  not  the  justice. 
This  appeal  is  not  against  the  magistrate  personally,  but  against 
his  order,  procured  by  Gloyne,  who  has  volunteered  to  come 
forward  to  procure  that  order.  The  application  for  a  mandamtis 
is  justifiable ;  for  it  is  the  duty  of  the  Court  of  Sessions,  who 
have  made  a  valid  order  that  Gloyne  should  pay  costs,  to  allow 
the  means  of  enforcing  it ;  no  action  can  be  brought  against  that 
Court  for  so  doing;  and  the  respondent  has  no  other  remedy 
than  by  distress,  that  being  the  specific  remedy  given.  No 
indictment  lies;  though,  if  it  did,  it  would  not  follow  that  a 
mandamvs  might  not  issue  to  enforce  the  remedy  by  distress ; 
and  that  by  indictment  might  be  commutative :  Rez  v.  Robinson  A 
In  Rex  V.  Boyes  there  cited,!  it  is  said,  that  because  in  that  case 
the  specific  remedy  by  distress  had  failed,  an  indictment  might 

[  •659  ]      be  sustained.    *Here  the  specific  remedy  is  that  which  the  Court 

is  called  upon  to  enforce.  ^ 

Cur.  adv.  vuU. 

Lord  Tenterden,  Ch.  J. : 

I  entertained  some  doubt  during  the  argument  whether  there 

t  2  Burr.  799.  %  Ibid.  803. 
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coald  be  an  appeal  to  the  Sessions  in  this  case ;  but,  on  further  Bbx 
consideration,  it  seems  to  me  that  the  provision  taking  away  the  the 
appeal  expressly  in  cases  where  the  penalty  does  not  exceed  408.,  ^^^^^^^^ 
manifestly  shews  that  it  lies  in  cases  where  the  penalty  exceeds 
that  sum.  The  next  question  is,  whether  the  justices  had  power 
to  charge  the  prosecutor  with  costs  ?  It  is  true  the  Act  directs 
notice  to  be  given  to  the  justices,  not  to  the  party  prosecuting  or 
defending.  But  it  would  be  a  great  anomaly  to  cause  a  justice, 
who  acts  bond  fide  in  the  discharge  of  his  judicial  duty,  to  pay 
costs.  The  question  is,  what  is  the  meaning  of  the  words,  ''  the 
party  appealing  or  appealed  against?"  The  party  appealing 
here  is  manifestly  the  party  convicted ;  and  if  that  be  so,  the 
informer  is  the  only  person  who  can  satisfy  the  words  party 
appealed  against.  He  must,  therefore,  pay  the  costs,  if  such 
costs  be  adjudged.  Here  they  have  been  adjudged  by  the 
justices  ;  and  as  they  shew  no  reason  why  they  should  not  give 
the  party  appealing  the  means  of  recovering  what  they  have  so 
adjudged  to  him,  the  rule  must  be  made  absolute. 

Rvle  absolute. 


Ex  PAETE  HAET,  TOVEEY  v,  PAYNE.f  i8»o. 

Nov,  29. 
(1  Bam.  &  Adol.  660—661 ;  S.  0.  9  L.  J.  K.  B.  91.)  

In  an  action  for  excessive  distress,  the  defendant  compromised  with         >-         -I 
the  plaintiff,  after  notice  from  plaintiffs  attorney  not  to  do  so  without 
his  consent.     The  Court  refused  to  interpose  on  behalf  of  the  attorney, 
the  case  being  one  of  purely  unliquidated  damages. 

Ca:mpbell  had  obtained  a  rule  calling  on  the  defendants  in 
the  above  case  to  shew  cause  why  they  should  not  pay  the 
plaintiff's  costs  to  Hart,  as  his  attorney  in  the  above  action, 
which  was  brought  against  a  constable  and  overseer  for  an 
excessive  distress  for  poor  rates.  It  appeared  that  the  action 
was  commenced  in  January,  1880.  On  the  8th  of  February 
the  plaintiff  declared;  on  the  28rd  of  February  a  plea  was 
pleaded ;  and  on  the  27th  April,  1830,  notice  of  trial  was  given. 
On  the  28rd  of  January,  Hart,  the  attorney  for  the  plaintiff,  gave 

t  See    and   compare   Sidlivan  v.      (1889)  42  Ch.  D.  190,  58  L.  J.  Q.  B. 
Pearson  (1868)  L.  B.  4  Q.  B.  153,      442.— R.  C. 
38  L.  J.  Q.  B.  65 ;  and  Boas  v.  Buxtwi 
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Ex  parte      notice  to  the  defendants  not  to  settle  or  compromiBe  the  action 

Habt  , 

TovBRY  without  his,  the  attorney's,  consent.  The  rule  was  obtained  on 
Patob.  *^®  ground,  first,  that  the  defendants  had,  by  surprise  and  mis- 
representation, procured  the  plaintiff  to  give  them  a  general 
release,  which  they  had  pleaded  puis  daiTein  continuance ;  and, 
secondly,  that  the  defendant  had  no  right,  by  compromising  the 
action,  to  deprive  the  plaintiff's  attorney  of  his  lien  for  costs: 
Welsh  V.  Hole,\  Read  v.  DuppeVfl  Swaine  v.  Senate,^  Chapman 
V.  Haiv. 


Dampier  now  shewed  cause : 

First,  the  allegation  of  surprise  and  misrepresentation  is  not 
made  out.  As  to  the  second  point,  the  cases  do  not  justify  this 
application.  They  relate  to  instances  either  of  liquidated 
[  *66i  ]  ^demands,  or  debts  ascertained  and  sworn  to,  or  judgments  on 
which  the  attorney's  lien  might  attach,  or  of  fraud.  But  this 
case  is  one  of  purely  unliquidated  damages ;  and  there  being  no 
fraud,  the  Court  will  not  prevent  a  defendant  from  compromising 
with  the  plaintiff,  merely  because  the  plaintiff's  attorney  has 
served  the  defendant  with  a  notice  not  to  compromise. 

Campbell,  contra,  relied  on  the  authorities  to  shew  that  the 
plaintiff  was  not  at  liberty  to  settle  the  action,  and  so  to  deprive 
his  attorney  of  his  lien  for  costs. 

Per  Curiam  : 

There  was  no  surprise  or  misrepresentation  in  this  case ;  and 

this  case  is  to  be  distinguished  from  those  cited,  as  being  an 

action  for  damages  purely  unliquidated.   The  rule  must  therefore 

be  discharged. 

Rule  discliargcd. 

t  Dougl.  238.  §  9  R.  R.  621  (2  Bos.  &  P.,  N.  B,  99). 

I  3  R.  R.  200  (6  T.  R.  361).  11  9  R.  R.  786  (1  Taiuit  341). 
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FLIGHT  V.  SALTEK-t  i»si- 

Jan.  12 
(1  Bam.  &  Adol.  673—677 ;  S.  C.  9  L.  J.  K  B.  67.)  '   

r  673  1 
A  warrant  of  attorney  was  given  to  confess  judgment  at  the  suit  of  A.         *-        -* 

It  recited  a  grant  of  an  annuity  to  A.,  and  that  the  same  was  secured  by 

the  demise  of  a  rectory,  glebe  lands,  tithes,  &c.,  by  the  grantor,  to  B.    It 

then  declared  that  the  warrant  of  attorney  was  executed  for  the  purpose 

of  securing  the  annuity,  and  to  the  end  and  intent  that  a  sequestration 

might  be  obtained  by  A.  and  continued  diiring  the  continuance  of  the 

annuity,  for  the  better  securing  the  same :  Held,  the  warrant  of  attorney 

was  a  fraud  on  the  statute  13  Eliz.  c.  20,  as  creating  a  charge  on  an 

ecclesiastical  benefice. 

A  BULB  uisi  had  been  obtained  in  this  case  for  setting  aside  the 
warrant  of  attorney,  and  judgment,  and  sequestration  thereon,  on 
the  ground  that  the  annuity  therein  mentioned  was  charged  upon 
the  defendant's  benefice,  and  therefore  void  under  the  statute 
18  Eliz.  c.  20.     The  warrant  of  attorney  recited,  that  by  an 
indenture  made  between  the  Bev.  PhiUp  Salter  of  the  first  part, 
Thomas  Flight  of  the  second  part,  and  Banister  Flight  of  the 
third  part,  in  consideration  of  *900Z.,  paid  by  T.  Flight  to  Salter,       [  '674  ] 
he  Salter  granted  to  T.  Flight,  his  executors,  &c.  an  annuity 
of  800Z.,  to  hold  the  same  during  the  term  of  100  years,  if  Salter 
should  so  long  live,  payable  as  therein  mentioned,  and  that  the 
same  annuity  was  secured  by  a  grant  or  demise  of  the  rectory 
of  Shenfield  in  the  county  of  Essex,  and  the  glebe-lands,  tithes, 
&c.  to  the  rectory  belonging  (except  the  house  of  residence  of  the 
rectory),  unto  B.  Flight,  his  executors,  &c.,  for  ninety-nine  years, 
if  Salter  should  so  long  live,  at  the  yearly  rent  of  a  pepper-corn, 
if  demanded,  and  subject  to  sequestration ;  that  the  recited  inden- 
ture contained  a  covenant  by  Salter,  that  it  should  be  lawful  for 
T.  Flight,  immediately  after  the  execution  of  the  deed,  or  at  any 
other  time,  to  procure  a  sequestration  against  Salter  in  respect 
of  the  said  rectory,  by  virtue  of  the  intended  judgment  to  be 
entered  of  record,  and  to  continue  such  sequestration  during  the 
continuance  of  the  annuity,  for  the  purpose  of  more  efifectually 
securing   the  payment  thereof.     The  warrant  of  attorney  then 
authorised  and  empowered  the  attorneys  therein  named  to  appear 
in  Court  for  Salter,  and  to  receive  a  declaration  in  debt  for  the 

t  Compare    Colebrook   v.    Layton      Lumlty  (H.  L.  1857)  6  H.  L.  0.  672, 
(1833)  4  B.    &  Ad.  578; .  Croft  v.      27  L.  J.Q,  B.  321.— B.  C. 
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Flight  sum  of  1,800Z.  at  the  suit  of  T.  Flight,  and  confess  the  action, 
Salt^b.  and  suffer  judgment,  (fee.  Then  came  the  following  clause:  **  And 
it  is  hereby  declared  and  agreed,  that  these  presents  are  executed 
and  given,  and  the  judgment  to  be  executed  on  record  pursuant 
thereto  is  to  be  so  entered  of  record,  for  the  purpose  of  securing 
the  said  annuity  of  dOOZ.,  at  the  time  and  in  the  manner  afore- 
said, and  to  the  end  and  intent,  that  a  sequestration  may  be 
obtained  or  procured,  and  continued  by  the  said  Thomas  Flight, 
his  executors,  &c.  pursuant  to  the  hereinbefore  recited  covenant 
or  agreement  in  that  behalf  contained  in  the  hereinbefore  recited 
indenture." 

[  676  ]  Sir  James  Scarlett  and  F.  Pollock  now  shewed  cause,  and 

contended  that  the  warrant  of  attorney  and  sequestration  ought 
not  to  be  set  aside,  for  that  if  they  were,  it  would  follow,  that 
no  clergyman  could  give  any  bond  or  judgment  which  might 
by  a  possibility  affect  his  living. 

Campbell  and  Sewell,  contra  : 

The  warrant  of  attorney  having  been  given  to  secure  an  annuity, 
with  the  express  intent  that  a  sequestration  might  issue,  operates 
as  a  charge  upon  an  ecclesiastical  benefice,  and  is  therefore  void 
within  the  meaning  of  the  13  Eliz.  c.  20.  Sliaw  v.  Pritchard  t 
is  an  express  authority  to  shew  that  a  demise  of  the  benefice  for 
securing  an  annuity  is  void.  The  effect  of  allowing  the  warrant 
of  attorney  and  judgment  to  stand  will  be  that  a  party  will  thereby 
be  enabled  to  do  indirectly  what  he  cannot  do  directly ;  for  then 
the  annuity  creditor  will  have  a  direct  security  upon  and  be  in 
possession  of  the  profits  of  the  benefice,  which  it  was  the  object 
of  the  18  Eliz.  c.  20,  to  prevent. 

Lord  Tbnterden,  Ch,  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  The 
same  principle  applies  here  as  in  Doe  dem.  Mitchinson  v.  Carter. I 
That  was  an  action  of  ejectment  for  breach  of  covenant.  The 
lessor  of  the  plaintiff  demised  to  one  Braban,  with  covenant  not 
to  let,  assign,  transfer,  make  over,  barter,  exchange,  or  otherwise 

t  34  E.  E.  381  (10  B.  &  C.  241).  J  4  B.  E.  586  (8  T.  E,  57,  300). 
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part  with  the  indenture  or  the  lands  thereby  demised.     Braban       Flight 
gave  a  warrant  of  attorney  to  confess  judgment.     Judgment      salteb. 
having  been  entered  up,  the  lease  was  seized  in  execution,  and 
sold  to  defendant.     On  the  first  trial  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  of  King's  Bench 
on  a  case,  but  did  not  find  that  the  warrant  ^of  attorney  was       [  *676  ] 
given  for  the  express  purpose  of  getting  possession  of  the  lease : 
and  it  was  held  to  be  no  forfeiture  of  the  lease.     Upon  a  second 
trial  a  similar  verdict  was  foimd,  subject  to  the  opinion  of  the 
Court  on  a  case  which  stated  the  same  facts  as  before,  with  this 
addition,  "  that  the  warrant  of  attorney  was  executed   for  the 
express  purpose  of  getting  possession  of  the  lease,  which  was 
not  to  be  had  because  it  was  in  the  teeth  of  a  covenant  directly 
to  the  contrary,  and  Braban  concurred  in  that  intention."     The 
Ck)urt  held  this  to  be  a  fraud  on  the  covenant,  and  that  the  land- 
lord under  a  clause  of  re-entry  in  the  lease  might  recover  the 
premises  in  ejectment  from  the  purchaser  under  a  sheriff's  sale. 
There  Lord  Kenyon  says,  **  The  tenant  could  not  by  any  assign- 
ment, under-lease,  or  mortgage  have  conveyed  his  interest  to  a 
creditor  ;  and,  consequently,  he  cannot  convey  it  by  an  attempt 
of  this  kind."     That  observation   applies  to  the  present  case. 
The  warrant  of  attorney  states  that  it  was  given  to  the  intent 
that  a  sequestration  might  issue  :  it  was  therefore  given  for  the 
express  purpose  of  enabling  the  grantee  of  the  annuity  to  get 
possession  of  the  benefice,  and  that  he  could  not  do  by  any 
other  means.     The  warrant  of  attorney,  though  good  for  other 
purposes,  is  in  fraud  of  the  statute  18  Eliz.  c.  20.     The  rule 
must,  therefore,  be  made  absolute  for  setting  aside  the  warrant 
of  attorney  and  sequestration ;  but  let  it  be  referred  to  the  Master 
to  ascertain  what  is  due  to  the  plaintiff  for  principal  and  interest 
at  5  per  cent.,  and  expenses  ;  and  let  all  payments  made  to  the 
plaintiff  under  the  annuity  deed  stand  good. 

LiTTLEDALE,  J.  : 

I  think  this  case  falls  within  the  principle  of  the  decision  in 
Doe  dem.  Mitchinson  v.  ^Carter.     A  judgment  given  bond  fide^       [  •677  ] 
without  any  intention  to  evade  the  statute,  might,  on  failure 
of  other  property,  have  been  available  against  the  living ;  but 
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Flight      this  warrant  of  attorney  having  been  given  to  the  intent  that 
Salteb.      &  sequestration  might  issue,  would,  if  it  were  held  good,  have  the 
effect  of  contravening  the  statute. 

Taunton,  J.  concurred. 

Rule  absolute  for  setting  aside  the  warrant  of  attorney 
and  sequestration y  subject  to  the  reference  to  the 
Master. 


1831.  CUNDY  AND  Another   v.   MAEEIOTT. 

Jan.  13. 
(1  Bam.  &  Adol.  696—697 ;  S.  C.  9  L.  J.  K.  B.  70.) 

•■         -'  The  buyer  of  goods  gave  in  pa^noient  an  instrument  purporting  to  be 

a  bill  of  exchange,  but  it  was  written  on  a  paper  which  had  not  affixed 
to  it  a  sufficient  stamp.  It  was  not  paid  by  the  acceptor,  but  the  vendor 
(the  indoi*8ee  of  the  bill)  did  not  give  any  notice  of  dishonour  to  the 
vendee,  who  was  the  indorser :  Held,  that  the  instrument  being  of  no 
value  for  want  of  a  sufficient  stamp,  the  vendor  could  recover  upon  a 
count  for  goods  sold,  without  having  given  notice  of  dishonour  of  the 
biU. 

Declaration  on  a  bill  of  exchange,  bearing  date  the  16th  of 
February,  1830,  drawn  by  one  Thomas  Linch  upon  and  accepted 
by  T.  G.  Tyne,  payable  two  months  after  date  to  the  order  of 
Linch,  indorsed  by  Linch  to  the  defendant,  and  by  the  latter 
to  the  plaintiff.  Count  for  goods  sold.  Flea,  general  issue.  At 
the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London  sittings 
after  last  Term,  the  plaintiffs  rested  their  claim  to  recover  on  the 
count  for  goods  sold,  and  proved  that  goods  to  the  amount  of  &5L 
had  been  purchased  of  them  by  the  defendant.  It  appeared  in 
the  course  of  the  cause,  that  the  defendant  had  indorsed  to  the 
plaintiffs  the  bill  mentioned  in  the  declaration  in  payment  for 
the  goods ;  and  that  the  bill,  when  it  became  due,  was  dishonoured 
by  the  acceptor,  but  no  notice  of  such  dishonour  was  given  to  the 
defendant.  It  was  therefore  contended  that  the  plaintiffs  had,  by 
their  laches,  made  the  bill  their  own,  and,  therefore,  that  the 
defendant  was  thereby  discharged.  The  bill  was  not  drawn  upon 
a  proper  stamp ;  and  Lord  Tenterden  was  of  opinion,  that  being 
void  for  this  reason,  it  could  not  be  considered  payment,  and  that 
under  such  circumstances  notice  of  dishonour  was  unnecessary* 
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He  directed  the  jury  to  find  for  the  plaintiffs,  but  reserved  liberty       Cundt 
to  the  defendant  to  move  to  enter  a  nonsuit.  Mahbiott. 

Joshua  Evans  now  moved  accordingly : 

The  plaintiffs  were  bound  to  use  due  diligence  in  presenting 
the  bill,  and  to  give  notice  to  the  indorser,  even  though  they  had 
considered  it  certain  that  the  indorser,  if  he  had  *had  notice,  [  *697  ] 
could  not  have  recovered  the  amount  from  the  preceding  parties  : 
Xicholson  v.  OouthitA  In  Lajitte  v.  Slatter,l  the  drawer  of  a 
dishonoured  bill  was  held  to  be  entitled  to  notice,  although  he 
knew  the  bill  would  not  be  paid  by  the  acceptor ;  provided  he  had 
reason  to  expect  it  would  be  paid  by  any  other  person.  Here 
the  indorser  might  reasonably  expect  the  bill  would  be  paid  by 
the  drawer. 

Lord  Tenterden,  Ch.  J. : 

It  appeared  that  the  plaintiffs  had  sold  to  the  defendant  goods 
of  the  value  of  65Z.,  and  in  discharge  of  the  debt  the  latter  gave 
a  piece  of  paper  which  was  considered  to  be  a  bill  of  exchange. 
It  turned  out  that  a  proper  stamp  was  not  af&xed  to  this  paper 
on  which  it  was  written.  It  was,  therefore,  worth  nothing  ;  and 
the  want  of  notice,  which  has  been  relied  upon  could  make  no 
difference.     Consequently,  the  defendant  did  not  prove  payment. 

LiTTLEDALE,  J.  : 

The  plaintiffs  were  not  bound  to  proceed  on  the  bill  of  exchange. 
They  abandoned  it,  and  claimed  to  recover  on  the  count  for  goods 
sold.  The  case  in  answer  to  that  claim  was,  that  a  bill  of  exchange 
had  been  handed  over  by  the  defendant  to  the  plaintiffs,  and  that 
they,  by  their  conduct,  had  made  this  a  payment,  though  the 
bill  had,  in  fact,  produced  nothing.  But  the  paper  on  which 
this  bill  was  drawn  had  not  a  proper  stamp  afQxed  to  it.  It  was 
worth  nothing.  The  evidence,  therefore,  did  not  shew  a  pay- 
ment, but  merely  that  a  piece  of  paper  was  given  by  the  defendant 

to  the  plaintiffs. 

Rule  refased. 

t  3  B.  E.  527  (2  H.  Bl.  609).  J  31  B.  B.  510  (6  Bing.  623). 
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1831.  HOWARD  AND  Others  v.  TUCKER  and  Others. 

•^f]^**  (1  Bam.  &  Adol.  712—715 ;  S.  C.  9  L.  J.  K.  B.  108.) 

[  712  ]  Goods  being  shipped  in  India  for  London,  on  axioount  of  a  person  theie, 

the  bill  of  lading  was  forwarded  to  him,  and  he  indorsed  it  oyer  for  value. 
The  bill  of  lading,  signed  by  the  captain,  stated  the  freight  to  have  been 
paid  in  Bengal,  but  it  was  found,  after  the  above  transfer,  that  the  freight 
never  had  been  paid,  through  default  of  the  shipper :  Held,  that  the  ship- 
owners, who  detained  the  goods,  could  not  claim  payment  of  the  freight 
from  the  assignees  of  the  bill  of  lading. 

The  brokers  employed  by  these  latter  parties  sold  the  goods,  but  when 
called  upon  for  delivery,  found  them  to  be  stopped  for  freight,  which,  to 
obtain  possession  of  the  property,  they  paid,  although  their  principals 
had  formerly  directed  them  not  to  do  so,  as  the  freight  had  been  paid  in 
Bengal :  Held,  that  this  advance  by  the  brokers  was  made  in  their  own 
wrong,  though  the  freight  had  not  in  fact  been  paid  in  Bengal  as  the 
principals  supposed. 

Assumpsit  for  money  had  and  received  and  on  an  account 
stated.  At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the 
London  sittings  after  Michaelmas  Term,  1830,  the  following 
facts  were  proved:  A  person  named  Wylie  indorsed  to  the 
plaintiffs,  for  value,  the  bill  of  lading  of  315  bags  of  saltpetre, 
and  the  plaintiffs  indorsed  it  over  to  the  defendants,  who  were 
drug-brokers,  for  the  purpose  of  sale.  The  goods  were  stated  in 
the  bill  of  lading  to  be  shipped  on  board  the  Bussorah  Merchant^ 
in  the  river  Hoogley,  for  London,  by  R.  Charlton,  on  Wylie's 
[  *713  ]  account  and  risk,  **  unto  shipper's  *order  or  to  his  assigns,  he 
or  they  paying  freight  for  the  said  goods,  being  paid  in  Bengal, 
with  primage  and  average  accustomed."  It  appeared  also,  that 
the  defendants,  some  time  after  they  received  the  bill  of  lading, 
had  enquired  if  they  were  to  pay  freight,  and  had  been  told  by 
a  clerk  of  the  plaintiffs  not  to  do  so,  as  it  had  been  paid  in  India. 
The  defendants  sold  the  saltpetre  by  auction,  and  when  called 
upon  by  the  purchaser  to  deliver  it  tbey  applied  to  the  East  India 
Company,  in  whose  possession  the  saltpetre  then  was,  for  the 
warrants ;  but  they  found  that  it  had  been  stopped  f  in  the  hands 
of  the  company  for  freight,  by  notices  from  the  owners  of  the 
BtiBsorah  Merchant^  and  from  a  mortgagee  of  the  vessel.  The 
freight,  had,  in  fact,  not  been  paid  in  Bengal.  The  captain 
stated  that  he  had  signed  the  bill  of  lading  in  its  present  form, 

t  See  54  Geo.  III.  c.  ccxxviii.  s.  18. 
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in  that  country,  at  the  desire  of  Charlton,  the  shipper,  and  on  Howabd 
the  understanding  that  he  meant  to  pay  the  freight  before  the  tuckeb. 
ship  sailed ;  and  it  appeared  that  Charlton  had  afterwards  said, 
in  excuse  for  not  doing  so,  that  he  had  remitted  all  his  money 
to  England,  and  forgotten  the  freight.  The  defendants,  in  order 
to  get  the  goods  from  the  East  India  Company,  paid  the  freight : 
they  then  delivered  the  saltpetre  to  the  purchaser,  and  received 
the  price ;  but  in  accounting  to  the  plaintiffs  for  the  proceeds, 
they  claimed  to  retain  the  amount  of  the  freight ;  and  this  was 
the  sum  now  in  dispute.  Lord  Tenterden  was  of  opinion  that 
the  defendants,  by  making  the  payment  in  spite  of  a  direction 
to  the  contrary,  had  placed  themselves  in  the  same  situation  with 
the  parties  claiming  and  receiving  the  freight ;  that  those  parties 
had  *no  right  so  to  do,  the  captain,  who  was  their  agent,  having  [  *714  ] 
signed  a  bill  of  lading  which  stated  the  freight  to  have  been  paid 
in  Bengal,  and  the  plaintiffs  having  thus  perhaps  been  induced 
to  receive  the  bill  of  lading  for  a  value  to  which  they  might 
otherwise  have  thought  it  inadequate ;  that  the  captain  might  be 
answerable  to  his  principals  for  having  signed  an  instrument 
which  contained  an  incorrect  statement,  but  that  third  persons 
who  took  the  bill  of  lading  for  value  on  the  faith  of  such  state- 
ment ought  not  to  suffer  I083  by  it.  He  therefore  considered 
that  the  defendants  had  made  the  payment  in  their  own  wrong, 
and  were  not  entitled  to  claim  the  amount,  and  he  directed  a 
verdict  for  the  plaintiffs,  giving  leave  to  the  defendants  to  move 
to  enter  a  nonsuit. 

F.  Pollock  now  moved  accordingly : 

The  defendants  were  told  not  to  pay  the  freight,  because  it  had 
already  been  paid  in  India.  But  it  afterwards  appeared  that  this 
was  not  the  case ;  and  at  that  time  the  defendants  had  sold  the 
goods  by  order  of  the  plaintiffs,  and  it  became  necessary  to  release 
them  from  stoppage,  that  they  might  be  delivered  to  the  pur- 
chasers. The  defendants  exercised  a  good  discretion  in  taking 
that  course.  They  could  not  otherwise  have  gained  possession 
of  the  property.  As  to  the  acknowledgment  in  the  bill  of  lading, 
that  freight  bad  been  paid,  whatever  might  be  its  effect  between 
the  owners  and  Wylie,  it  was  not  binding  as  between  them  and 

27—2 
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Howard  the  present  plaintiffs.  With  respect  to  these  last,  the  owners 
Tucker,  stood  in  this  situation :  they  had  handed  a  bill  of  lading  to  Wylie, 
containing  an  acknowledgment  for  freight  which  they  had  in  fact 
[  *7i6  ]  not  *received ;  the  goods  were  still  in  their  possession ;  the 
plaintiffs,  a  third  party,  could  not,  by  virtue  of  the  bill  of  lading 
so  given^  insist  upon  taking  the  goods  out  of  the  hands  of  the 
ship-owners  to  sell  them,  leaving  the  freight  unpaid.  The 
defendants,  then,  who  paid  that  freight,  were  entitled  to  retain 
the  amount. 

Per  Curiam  : 

The  point  contended  for  is,  that  an  owner  having  given  a  bOl 
of  lading,  by  which  freight  appears  to  have  been  paid  before  the 
ship's  departure  from  India,  is  still  not  estopped,  as  against  the 
assignee  of  such  bill,  from  claiming  freight  when  the  vessel 
arrives  here.  We  think  such  a  position  cannot  be  supported, 
and  that  if  we  were  to  sanction  it,  a  door  would  be  opened  to 
many  frauds.     The  verdict  therefore  must  stand. 

Rule  refused. 


1831.  DOE  D.  PALK,  Bart.  v.  MAECHETTI. 

'       ''^  '  (1  Bam.  &  Adol.  715—722;  S.  C.  9  L.  J.  K.  B.  126.) 

L  ''^  -I  A  proviso  in  a  lease,  giving  power  of  re-entry  if  the  tenant  make 

default  in  performance  of  any  of  the  clauses  by  the  space  of  thirty  days 
after  notice,  does  not  apply  to  the  breach  of  a  covenant  not  to  aUow 
alterations  in  the  premises,  or  permit  new  buildings  to  be  made  upon 
them  without  permission ;  and  an  under-tenant  having  erected  a  portico 
contrary  to  the  covenant,  and  notice  having  been  given  to  him  to  replace 
the  premises  in  their  foimer  state,  which  he  neglected  to  do  for  thirty 
days :  Held,  that  no  forfeiture  was  incurred. 

Premises  being  demised  and  under-let,  the  first  tenant  surrendered  his 
lease  and  took  a  new  one  with  similar  covenants.  The  under-tenant 
continued  in  possession,  and  never  surrendered.  Quctre,  whether  special 
covenants  in  the  new  lease,  coextensive  with  those  in  the  old,  (as  not  to 
erect  new  buildings  without  leave,)  could  be  enforced  by  the  head  land- 
lord against  the  under-tenant,  as  '*  duties  reserved  "  by  the  second  lease, 
within  4  Geo.  II.  c.  28,  s.  6  ? 

This  cause  came  on  to  be  tried  at  the  Devon  Spring  Assizes 
1830,  and  was  referred  to  a  gentleman  of  the  Bar.  The  award 
having  been  made,  a  rule  was  obtained  calling  on  the  lessors 
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of  the  plaintiff  to  shew  cause  why  *it  should  not  be  set  aside,        Doe  d. 
on  the  grounds  hereafter  stated.     The  material  parts  of  the  v. 

award  were  in  substance  as  follows  :  ;maechetti. 

By  indenture,  August  10th,  1815,  Sir  Lawrence  Yaughan  Falk 
demised  to  Gilbert  Hearder  a  dwelling-house  at  Torquay  for 
ninety-nine  years,  if  the  said  Gilbert  and  two  other  persons, 
or  either  of  them,  should  so  long  live,  yielding  a  certain  rent. 
The  indenture  contained  the  following  covenant :  *'  That  the 
said  G.  H.,  his  executors,  administrators,  or  assigns  shall  not 
permit  any  part  of  the  walls  or  buildings  of  the  said  demised 
premises  at  any  time  to  be  raised  higher  than  is  stated  in  the 
plan  thereof,  nor  to  be  varied  therefrom  in  any  respect  whatso' 
ever ;  and  shall  not  suffer  any  sort  of  buildings  to  be  erected  in 
the  garden  or  curtilage,  nor  any  windows  or  opening  to  be  made 
in  the  walls  of  the  said  premises,  without  the  previous  written 
consent  of  the  said  Sir  L.  Y.  Palk  or  his  heirs  therefore."  To 
which  the  following  proviso  was  added  :  ''  And  if  the  said  G.  H., 
his  executors,  administrators,  or  assigns  shall,  by  the  space 
of  thirty  days  next  after  notice  for  that  purpose,  make  default 
in  performance  of  any  or  eitheo:  of  the  clauses  or  agreements 
herein  contained,  it  shall  be  lawful  for  the  said  Sir  L.  Y.  Palk 
or  his  heirs  into  the  said  premises  to  re-enter,  and  the  same  to 
have  again  and  enjoy  as  if  these  presents  had  not  been  made." 
There  was  also  a  covenant  for  renewal  of  the  lease  upon  certain 
conditions,  on  the  dropping  of  any  of  the  three  lives.  In  case 
of  such  renewal  the  then  current  term  was  to  be  surrendered, 
and  the  new  lease  was  to  contain  the  same  clauses  as  the  old. 
By  virtue  of  the  above  indenture  Hearder  took  possession  of  the 
premises,  *which  he  afterwards  (December,  1826)  demised  to  the  [  '717  ] 
defendant  for  fourteen  years,  if  Hearder's  interest  should  so  long 
continue,  at  a  certain  rent.  This  last  demise  contained  no 
covenant  with  respect  to  raising  or  varying  the  walls  or  buildings. 
Hearder  died  in  1829,  and  his  widow  and  administratrix,  Sarah 
Coyte  Hearder,  surrendered  the  premises  and  the  lease,  and  took 
a  renewal  of  the  term.  In  the  indenture  executed  on  this  occasion 
was  a  covenant  that  the  said  Sarah,  her  executors,  &c.  should 
not  suffer  any  sort  of  buildings  to  be  erected  in  the  curtilage  or 
garden  behind,  but  use  the  same  as  a  garden  and  curtilage  only ; 
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« 

Doe  d.       por  suffer  any  window-shutters  or  other  projections  to  be  in  the 
f,,  back  or  front  walls  thereof,  nor  permit  any  of  the  walls  or  build- 

Mabohbtti.  jjjgg  J.Q  jjQ  raised  or  otherwise  altered  from  the  plan  which  was 
prepared  therefore  by  Sir  L.  Falk,  deceased  (being  the  plan 
referred  to  in  the  indenture  first  above  mentioned)  ^  in  any 
respect,  without  the  previous  written  consent  of  the  said  Sir 
L.  Y.  Falk  or  his  heirs,  or  of  his  or  their  steward :  and  there 
was  a  clause  of  re-entry  for  breach  of  covenants,  like  that  before 
set  out.  After  the  making  of  this  indenture,  the  defendant, 
whose  lease  had  not  been  surrendered,  made  a  variation  from 
the  plan  above  referred  to,  by  erecting  a  portico  on  the  demised 
premises,  before  the  front  wall,  without  licence  from  Sir  L.  V. 
Palk ;  upon  which,  and  more  than  thirty  days  before  the  com- 
mencement of  this  action.  Sir  L.  Y.  Falk  gave  notice  to  Mrs. 
Hoarder  and  to  the  defendant  immediately  to  remove  all  encroach- 
ments and  projections  made  by  them  or  either  of  them  on  the 
premises;  stating  also,  that  unless  the  said  premises  were 
[  •718  ]  restored  *to  the  state  in  which  they  were  held  under  the  former 
lease,  he  should  proceed  to  recover  possession.  The  portico  and 
variation  from  the  above-mentioned  plan  continued,  and  the 
premises  had  not  been  restored  to  their  former  state  when  this 
action  was  brought.  The  arbitrator  found,  subject  to  the  opinion 
of  the  Court,  that  the  lessor  of  the  plaintiff  had,  by  reason  of 
these  facts,  a  right  to  re-enter  ;  that  the  verdict  which  had  been 
found  for  the  plaintiff,  subject  to  the  reference,  should  stand, 
and  that  the  portico  should  be  removed. 

.  The  motion  for  setting  aside  the  award  was  made  on  two 
grounds.  First,  that  the  original  lease  having  been  surrendered, 
without  any  surrender  of  the  under-lease,  the  power  of  re-entry, 
as  between  the  head  landlord  and  under-tenant,  for  the  breach 
of  covenant  now  in  question,  was  gone :  that  the  statute, 
4  Geo.  II.  c.  28,  s.  6,  did  indeed  save  to  the  immediate  landlord 
all  the  same  remedies  against  the  under-tenant  for  rents, 
covenants,  and  duties,  as  if  no  surrender  had  taken  place,  but 
that  it  reserved  remedies  to  the  chief  landlord  only  in  respect 
of  rents  and  duties  secured  by  the  new  lease,  so  far  as  they 
exceed  not  the  rents  and  duties  reserved  in  the  former  one,  out 
of  which  the  under-lease  was  derived  ;  and  that  this  clause  could 
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not  apply  to  special  covenants,  which  do  not  admit  of  being  com-      .  Dob  d. 
pared  with  covenants  in  another  instrument  as  exceeding  or  f  aUing        ^t!'"' 
short  of  them.     Secondly,  that  the  covenant  in  question  (not  to    ^^^^hetti. 
make  encroachments),  was,  in  its  nature,  one  to  which  the  proviso 
for  re-entry  after  notice  could  not  have  been  meant  to  apply. 

Crowder  now  shewed  cause  against  the  rule  :  [  719  ] 

(The  arguments  on  the  first  point  are  omitted,  as  the  Court 
gave  judgment  on  the  second  only.)  It  is  contended  that  the 
proviso  for  re-entry,  if  the  tenant  shall  make  default  in  the 
performance  of  any  of  the  clauses  or  agreements,  by  the  space 
of  thirty  days  after  notice,  cannot  apply  to  a  covenant  not  to 
permit  walls  to  be  raised,  buildings  erected,  or  windows  or 
openings  made,  without  permission :  and  it  is  argued,  that  "  per- 
formance of  any  of  the  clauses  or  agreements  "  must  relate  to 
afl&rmative  covenants.  But  the  term  ''performance"  need  not 
be  confined  to  the  doing  of  a  specific  act ;  it  may  be  taken  to 
signify  the  keeping  of  a  covenant  or  covenants  generally,  whether 
they  be  affirmative  in  their  form,  or  negative.  A  difficulty  is 
supposed  to  arise  from  the  supposition  of  notice  being  given  to 
keep  a  negative  covenant,  which  has  already  been  broken ;  but 
it  is  not  necessary  to  assume  that  the  notice  must  be  intended 
in  every  instance  to  give  the  party  in  default  an  opportunity  of 
curing  the  breach.  It  is  sufficient  if  the  notice  prevents  a 
re-entry  being  made  without  reasonable  warning  to  the  party 
who  is  to  be  ejected.  The  notice  which  was  actually  given  in 
this  case  is  applicable  to  the  circumstances,  and  not  liable  to 
any  objection. 

FoUettf  contra  : 

The  breach,  to  give  a  right  of  re-entry  in  this  case,  should  be 
the  wilful  non-performance  of  an  affirmative  covenant,  after 
thirty  days'  notice.  The  clause  of  re-entry  cannot  operate  on 
the  covenant  not  to  make  alterations.  Supposing  that  a  breach 
of  this  engagement  could  be  remedied  in  thirty  days,  still  that 
would  not  cure  the  default :  the  covenant  being  already  ^broken,  [  *720  ] 
it  is  vain  to  give  thirty  days'  warning  not  to  do  what  has  actually 
been  done.     A  restoration  of  the  buildings  to  their  former  state 
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Doe  d.       is  no  fulfilment  of  the  covenant  not  to  alter  them  ;  and  as  notice 

Palk 

f.  is  ineffectual  in  such  a  case,  the  clause  of  re-entry  cannot  have 

Mabchbtti.   bg^n  intended  to  apply  to  it. 

Lord  Tenterden,  Gh.  J. : 

In  any  view  of  this  case,  it  is  quite  clear  that  the  plaintiff 
cannot  recover,  unless  something  be  shewn  to  have  taken  place 
which  would  give  him  a  right  of  re-entry  under  the  first  lease. 
The  general  rule  is,  that  a  clause  of  re-entry  be  construed  strictly; 
and,  looking  at  the  clause  in  question  in  the  first  lease,  it  does 
not  seem  to  me  to  be  so  framed  as  to  give  a  right  of  re-entry  for 
the  breach  of  covenant  complained  of,  assuming  the  erection  of 
this  portico  to  be,  as  I  am  inclined  to  think  it  is,  a  breach  of  the 
covenant  in  the  original  lease  set  out  in  this  award.  The 
language  of  the  clause  of  re-entry,  that  if  the  tenant  **  shall,  by 
the  space  of  thirty  days  next  after  notice  thereof  given,  make 
default  in  performance  of  any  or  either  of  the  clauses  or  agree- 
ments," the  lessor  may  re-enter,  seems  properly  applicable  to 
affirmative  covenants,  though  I  believe  there  have  been  cases 
where  the  expression,  '*  make  default,"  has  been  applied  to 
negative  ones  also.  But  it  cannot  be  supposed  that  the  parties 
anticipated  a  thirty  days'  notice  being  given,  not  to  raise  the 
walls  or  vary  from  the  original  plan  of  the  premises,  or  not  to 
suffer  buildings  to  be  erected,  or  windows  or  openings  to  be 
made.  It  is  quite  different  where  the  notice  required  is  to  do 
some  such  act  as  repairing,  or  paying  money ;  there  a  stipula- 
[  •721  ]  tion  for  notice  is  reasonably  *introduced,  and  is  evidently  for 
the  benefit  of  the  lessee.  Taking  the  whole  clause  of  re-entry 
together,  I  think  the  introduction  of  these  words,  ^*  by  the  space 
of  thirty  days  next  after  notice,"  confines  it  to  those  covenants 
which  are  to  be  performed  by  the  lessee,  and  which  not  being 
performed,  he  incurs  a  forfeiture. 

LiTTLEDALE,  J.  : 

The  wording  of  this  clause  is  not  in  the  form  used  in  ordinary 
cases  where  a  power  of  re-entry  is  given,  as  for  non-payment  of 
rent,  or  breach  of  a  covenant  not  to  assign  without  licence. 
Here  the  forfeiture  is  to  be  incurred,  not  merely  if  default  be 
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made,  or  the  act  done  which  is  covenanted  against,  bat  if  there       ^^^  ^- 

Palk 
be  a  default  of  performance  after  thirty  days'  notice.     The  case  «. 

of  forfeiture,  therefore,  must  be  one  in  which  a  notice  can  have   '  ^b^^^tti. 

been  given,  and  in  which  the  lessee  may  have  an  opportunity  of 

performing  some  covenant  of  the  lease  in  consequence  of  such 

notice;  as,  for  instance,  a  covenant  to  keep  in  repair,  which, 

though  in  some  degree  negative,  is  also  of  an  affirmative  nature. 

Bat  the  breach  here  committed  is  by  erecting  a  portico.     Can 

it  have  been  expected  that  thirty  days'  notice  should  be  given 

not  to  do  such  an  act?    I  think,  then,  that   the  proviso  for 

re-entry  does  not  apply  to  the  covenant  in  question. 

Lord  Tenterden,  Gh.  J.  :f 

I  have  no  doubt  the  intention  of  the  Legislature  in  framing  the 
clause  4  Geo.  II.  c.  28,  s.  6,  was  to  place  all  parties,  as  to  every 
matter,  in  the  same  situation  as  if  no  surrender  had  taken  place. 
♦Whether  the  words  they  have  used  are  sufficient  to  effectuate  [  •722  ] 
that  intention  or  not  (though  I  should  rather  think  they  are),  it 
is  not  necessary  now  to  pronounce  an  opinion. 

Rule  absolute.  I 

On  a  subsequent  day  of  the  Term,  it  was  stated  to  the  Court, 
that  in  the  original  lease  (which  was  not  fully  set  out  in  the 
award),  the  covenant  against  alterations  in  the  premises  con- 
tained an  affirmative  stipulation,  that  they  should  be  kept  in  a 
state  conformable  to  the  plan.  It  also  appeared  that,  in  the 
proviso  for  re-entry,  after  the  words,  "  if  the  said  G.  H.  &c.  shall, 
by  the  space  of  thirty  days  next  after  notice,  &c.  make  default 
in  the  performance  of  any  or  either  of  the  clauses  or  agreements 
herein  contained,"  there  was  added,  ''  or  shall,  by  the  like  space 
of  time,  make  default  in  any  of  the  covenants."  But  the  Court 
did  not  think  these  sufficient  grounds  for  reconsidering  their 
former  judgment. 

t  Taunton,   J.   was    in    the   Bail  he  may  generally  plead  performance 

Court.  of  all ;  but  if  any  be  in  the  negative, 

{  **  A  man  is  bound  to  perform  all  to  so  many  he  must  plead  specially, 

the  covenants  in  an  indenture :  if  all  for  a  negative  cannot  be  performed." 

the  covenants  be  in  the  afiBrmative,  Co.  Litt.  303  b. 
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jan,u.      In  the   Matter  of  Arbitration  between  EOBSON  & 


[723] 


Another  and  RAILSTOK 

(1  Bam.  &  Adol.  723—726.) 

On  a  reference  of  all  matters  in  difference,  a  demand  on  one  side  was 
laid  before  the  arbitrators,  and  immediately  admitted  by  the  other  party ; 
no  evidence  was  therefore  given  concerning  it,  nor  any  adjudication  upon 
it  requested.  The  arbitrators  published  their  award  of  and  concerning 
the  matters  referred  to  them,  directing  payment  of  a  sum  of  money 
(without  saying  on  what  account)  to  the  party  against  whom  the  above 
claim  had  been  made,  with  costs ;  and  it  was  proved  that  they  left  that 
claim  outof  consideration  in  making  theiraward,  asa  matternot  in  dispute : 

Held,  that  the  award  was  bad,  as  the  arbitrators  ought  to  have  taken 
notice  of  the  admitted  demand. 

By  indenture  between  Bichard  Bobson  and  John  Skelly  of  the 
one  part,  and  John  Bailston  of  the  other,  reciting  that  differences 
had  arisen  between  the  said  parties  respecting  the  settlement  of 
certain  damages  claimed  by  Bailston  against  Bobson  and  Skelly 
for  alleged  trespasses,  and  also  respecting  divers  other  matters  of 
accomit,  and  that  the  said  parties  had  agreed  to  refer  all  matters 
in  difference  between  them  to  three  arbitrators  in  the  indenture 
named,  it  was  witnessed,  that  the  said  Bobson  and  Skelly  and 
the  said  Bailston  agreed  to  abide  by  the  award  of  the  said 
arbitrators  concerning  the  premises  before  mentioned,  and  con- 
cerning all  actions  and  causes  of  action,  trespasses,  debts,  demands, 
and  all  other  matters  whatsoever  in  dispute  or  difference  between 
the  said  parties,  so  as  the  award  of  and  concerning  the  said 
matters  in  question  should  be  made  within  a  certain  time.  The 
submission  was  made  a  rule  of  Court,  and  the  arbitrators  pub- 
lished their  award  of  and  concerning  the  matters  referred  to 
them  by  the  indenture  (which  they  set  forth  in  the  award), 
directing  Bobson  and  Skelly  to  pay  Bailston  8682.  (generally, 
and  on  no  specified  account,)  and  two  smaller  sums  for  damage 
occasioned  to  Bailston  in  certain  instances,  which  were  par- 
ticularized. No  other  order  was  made,  except  as  to  costs,  which 
Bobson  and  Skelly  were  to  pay.  In  last  Michaelmas  Term  a 
rule  was  obtained  calling  on  Bailston  to  shew  cause  why  the 
award  should  not  be  set  aside,  on  the  grounds,  among  others, 
[  *724  ]  that  it  was  not  fi9al,  and  ^that  it  did  not  decide  all  matters  in 
difference  between  the  parties. 
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It  appeared  that  Bobson  and  Skelly  had,  at  the  time  of  the  in  re 
submissiony  a  demand  on  Bailston  for  goods  suppUed,  and  were  railston. 
indebted  to  him  on  a  like  account,  but  in  a  less  sum  ;  and  that 
these  cross  demands  were  laid  before  the  arbitrators,  who  did 
not  go  into  them,  or  notice  them  in  the  award.  It  was  stated, 
however,  that  Bailston,  at  the  time  of  executing  the  submission, 
had  admitted  the  balance  claimed  against  him  (about  59Z.)  to  be 
correct ;  that  he  had  made  the  same  acknowledgment  before  the 
arbitrators  in  the  presence  of  Skelly;  that  Bobson  and  Skelly 
offered  no  evidence  before  the  arbitrators  in  support  of  this  claim, 
and  did  not  call  on  them  to  adjudicate  upon  it ;  and  that  the 
arbitrators  passed  it  by  in  making  their  award,  as  a  matter  not 
in  dispute.  The  money  remained  unpaid  at  the  time  of  making 
this  application,  being  less  than  the  sum  adjudged  by  the  arbi- 
trators to  be  paid  by  Bobson  and  Skelly  to  Bailston. 

Wightman  now  shewed  cause : 

It  is  true  this  account  was  made  known  to  the  arbitrators,  but 
it  was  not  a  matter  in  dispute  :  it  was  not  contested  on  the  one 
hand,  nor  was  evidence  offered  respecting  it  on  the  other.  It 
may  be  said,  if  the  award  is  supported,  the  party  claiming  this 
Bom  wiU  be  precluded  from  recovering  it  in  an  action,  which  he 
ought  not  to  be,  as  the  claim  was  within  the  scope  of  the 
reference ;  and  Dunn  v.  Murray  t  may  be  cited  as  favouring  this 
view  of  the  case.  But  it  was  the  fault  of  the  parties  who  make 
this  application,  that  the  matter  was  not  pressed  *upon  the  [  *T25  ] 
arbitrators,  and  their  adjudication  upon  it  required.  The  sum 
of  59Z.,  however,  may  now  be  deducted  from  the  amount  awarded 
to  Bailston,  by  consent,  which  will  be  given  on  his  part. 

CressweU,  contra : 

It  is  clear  this  account  was  presented  to  the  arbitrators  by 
Bobson  and  Skelly;  and  for  what  purpose  could  that  be,  but 
that  it  should  be  taken  into  consideration  ?  It  is  true,  evidence 
was  not  offered  ;  but  that  was  only  because  the  admission  on  the 
other  side  rendered  it  unnecessary.  By  the  indenture,  the  parties 
submit  themselves  to  the  award  of  the  arbitrators  as  to  the 

t  33  B,  E.  327  (9  B.  &  C.  780). 
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In  re  damages  for  trespass,  and  as  to  all  other  causes  of  action, 
Ratlbton.  demands,  and  matters  in  difference.  The  award  purports  to  be 
made  of  and  concerning  all  the  matters  referred.  If  therefore 
it  were  to  stand,  Bailston  could  have  no  means  of  recovering  the 
591, :  the  award  would  be  conclusive.  The  submission  by  deed 
is  conditional :  *'  so  as  the  award,  &c.  of  and  concerning  the  said 
matters  in  question,"  be  made  on  or  before  the  day  appointed 
for  that  purpose  :  the  award,  if  inconsistent  with  the  conditions, 
as  not  deciding  all  the  matters  in  question  is  wholly  void ;  but 
if  no  such  inconsistency  appear,  it  is  binding :  Randall  v.  RandaU,^ 
and  the  arbitrators  will  be  presumed  to  have  decided  all  the 
matters  submitted  to  them.  Now  in  this  case  it  would  appear 
on  the  face  of  the  instrument,  that  the  arbitrators  had  adjudicated 
of  and  concerning  the  matters  referred,  and  that  they  had  awarded 
a  general  sum,  which  might  be  applicable  to  the  demand  of  59L : 
Gi'ay  V.  Gwennap.l  An  action,  therefore,  to  recover  that  debt 
would  be  completely  answered.  The  award,  then,  cannot  be 
supported. 

[  726  ]        Lord  Tenterden,  Ch.  J. : 

I  think  the  objection  is  rightly  taken,  and  that  the  arbitrators 
should  have  considered  the  claim  of  592.  in  their  award.  There 
would  be  great  diflBculty  in  recovering  that  debt  by  any  subse- 
quent proceeding.  And  there  would  be  no  end  of  disputes  if  the 
practice  were  to  prevail,  that  whenever,  on  a  meeting  before 
arbitrators,  one  party  gave  up  items  one,  two,  and  three  of  his 
demand,  and  the  other  four,  five,  and  six,  these  were  all  to  be 
laid  out  of  consideration  in  making  the  award. 

LiTTLEDALE,  J.  :§ 

As  this  claim  had  been  once  presented  to  the  arbitrators,  I 

think  it  was  a  matter  in  difference.     Suppose  it  had  just  turned 

the  balance  of  account  between  the  parties ;  in  that  case  the  costs 

might  have  depended  upon  it. 

Ride  absolute. 

t  8  B.  B.  601  (7  East,  81).  §  Taunton,  J.  was  absent. 

X  18  E.  E.  442  (1  B.  &  Aid.  106). 
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DOE  D.   BOVEE  V,  TEUEMAN.  issi. 

Jan,  28. 
(1  Bam.  &  Adol.  736—760 ;  S.  C.  9  L.  J.  K.  B.  119.)  

The  lord  may  seize  copyhold  land  quousque^  in  virtue  of  a  right  which 
accrued  to  the  preceding  lord,  on  default  of  the  heir's  coming  in  to  be 
admitted.  And  that,  although  he  be  the  devisee,  and  not  the  heir  of  the 
preceding  lord. 

But,  to  entitle  the  lord  to  make  such  seizure,  there  must  be  three 
proclamations  made,  at  three  consecutive  Courte.t 

Ejectment.  At  the  trial  before  Garrow,  B.,  at  the  Lent  Spring 
Assizes  for  the  county  of  Essex,  1829,  a  verdict  was  found  for 
the  plaintiff;  and,  upon  motion  for  a  nonsuit,  in  Easter  Term, 
1829,  it  was  ordered  that  a  case  should  be  prepared  for  the 
opinion  of  this  Court.     The  case  was  in  substance  as  follows  : 

The  declaration  was  of  Michaelmas  Term,  8  Geo.  IV.,  for 
messuages  and  land,  with  the  appurtenances,  situate  in  the  parish 
of  Walthamstow,  in  the  county  of  Essex,  on  two  demises  by 
George  Bover,  one  on  the  10th  of  April,  1824,  and  the  other  on 
the  19th  of  January,  1828.  Plea,  not  guilty.  The  ejectment 
was  brought  by  the  lessor  of  the  plaintiff,  as  lord  of  the  manor 
of  Walthamstow,  to  recover  possession  of  one  acre  and  a  half 
of  copyhold  land,  situate  in  Broomfield,  called  the  Moor,  within 
and  parcel  of  the  manor  of  Walthamstow,  upon  a  seizure  quousqiie 
the  heir  of  John  Conyers,  Esq.,  the  person  last  seised,  should 
come  to  be  admitted ;  three  proclamations  having  being  made, 
and  a  precept  for  seizure  quo^isque  having  been  issued  and 
executed.  In  the  year  1820,  the  late  Lord  Maynard  was  lord  of 
the  manor  of  W^althamstow,  and  continued  so  to  the  time  of  his 
death,  which  happened  in  March,  1824.  By  his  will,  duly  made 
and  pubhshed  in  March,  1820,  he  gave  and  devised  the  said 
manor,  with  the  appurtenances,  to  the  lessor  of  the  plaintiff  for 
life,  with  divers  ^remainders  over ;  and  from  the  death  of  the  [  '737  ] 
said  Lord  Maynard  hitherto,  the  said  George  Bover  hath  been 
and  is  lord  of  the  manor  of  Walthamstow  with  the  appurtenances, 
under  the  said  devise. 

On  the  4th  of  June,  1734,  a  surrender  was  made  by  Esther 
Watkins,  a  copyhold  tenant  of  the  said  manor,  to  Edward  Conyers 
and  his  heirs,  of  all  that  one  acre  and  a  half  of  land  in  Broomfield 

t  See  BeighUm  v.  Beightan  (1895)  64  L.  J.  Ch.  796,  73  L.  T.  86.— R.  C. 
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Dob  d.       called  the  Moor,  late  in  the  possession  of  Eichard  Tyrrell,  and  at 
I,.  the  same  Coart  the  said  Edward  Conyers  was  admitted,  and  the 

Tbueman.  quit-rent  to  be  paid  by  him  was  apportioned  at  Is.  Id.  At  a 
Court  held  on  the  8th  of  June,  1742,  John  Conyers,  only  son 
and  heir  of  the  said  Edward  Conyers,  was  admitted  on  his  death. 
At  a  Court  held  on  the  28th  of  May,  1776,  the  death  of  the  last 
named  John  Conyers  was  presented,  and  his  son  and  heir,  John 
Conyers,  was  thereupon  admitted  in  fee  to  the  said  premises. 
At  a  Court  held  on  the  12th  of  May,  1818,  a  presentment  was 
made  by  the  homage  of  the  death  of  the  last-named  John  Conyers, 
the  son,  as  follows:  ''And  lastly,  at  the  said  Court  it  was  pre- 
sented by  the  homage  that  John  Conyers,  late  one  of  the  customary 
tenants  of  the  said  manor,  was  dead,  but  what  customary  lands 
or  tenements  the  said  John  Conyers  held  of  the  lord  of  the  said 
manor  by  copy  of  Court  roll,  or  who  is  his  next  heir,  they  know 
not.  Therefore,  at  the  same  Court,  the  first  proclamation  was 
made  for  the  heirs  of  the  said  John  Conyers  to  come  to  the  said 
Court,  and  be  admitted  to  the  customary  lands  and  tenements 
which  the  said  John  Conyers,  at  the  time  of  his  death,  held  of 
the  lord  of  the  said  manor ;  but  none  appeared."  At  a  Court 
held  on  the  first  of  June,  1819,  a  second  proclamation  was  made, 
[  ♦788  ]  of  which  the  entry  on  the  Court  rolls  was  as  follows  :  ***  And 
at  the  said  Court  it  was  also  presented  by  the  homage,  that 
John  Conyers,  Esq.,  late  one  of  the  customary  tenants  of  the 
said  manor,  was  dead ;  but  what  customary  lands  or  tenements 
the  said  John  Conyers  held  of  the  lord  of  the  said  manor  by 
copy  of  Court  roll,  or  who  was  his  next  heir,  they  know  not  ; 
therefore  the  second  proclamation  was  made  for  the  heirs  of  the 
said  John  Conyers  to  come  to  the  said  Court,  and  be  admitted  to 
the  customary  lands  and  tenements  which  the  said  John  Conyers, 
at  the  time  of  his  death,  held  of  the  lord  of  the  said  manor ;  but 
none  appeared."  And  at  another  Court,  held  on  the  20th  of 
May,  1828,  a  third  proclamation  was  made,  the  entry  of  which 
was  as  follows :  **  At  this  Court,  the  third  proclamation  was  now 
thrice  openly  made  for  the  heir  or  heirs  of  John  Conyers,  Esq., 
deceased,  late  a  copyhold  tenant  of  the  said  manor,  to  come  into 
Court  and  be  admitted  to  the  customary  or  copyhold  lands  and 
tenements  whereof  he  died  seized,  otherwise  the  same  would  be 
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seized  into  the  hands  of  the  lord  of  the  said  manor,  for  want  of       boe  d. 
a  tenant ;  but  no  one  came.    Therefore  a  precept  is  awardable  r. 

to  the  bailiff  of  this  manor  to  seize  the  same  customary  or  copy-  Teubman. 
hold  lands  and  tenements  into  the  hands  of  the  lord  of  this 
manor,  until  such  heir  or  heirs  of  the  said  John  Gonyers,  or  some 
other  person  or  persons,  shall  appear  and  establish  his  or  their 
right  to  be  admitted  to  the  vacant  tenancy."  Courts  were  holden 
by  the  lord  or  his  steward,  within  the  said  manor,  every  year 
between  the  1st  day  of  June,  1819,  and  the  20th  of  May,  1823. 
The  quit-rents  for  the  said  one  acre  and  a  half  of  land  had  been 
paid  down  to  1810,  when  the  last-named  John  Conyers  paid 
1/.  Os.  Id.  for  the  nineteen  years  immediately  preceding. 

On  the  14th  of  January,  1828,  a  precept  was  made  and  issued,       [  739  ] 
under  the  hand  and  seal  of  the  steward,  directed  to  James  Lacey, 
bailiff  of  the  said  George  Bover,  as  follows : 

"Whereas  public  proclamation  hath  been  made  at  three 
several  Courts  baron,  holden  for  the  said  manor,  on  the  12th 
day  of  May,  1818,  the  first  day  of  June,  1819,  and  the  20th  day 
of  May,  1828,  for  the  heir  or  heirs  of  John  Conyers  to  come  into 
Court,  and  be  admitted  to  the  customary  or  copyhold  lands  and 
tenements  which  he,  at  the  time  of  his  death,  held  of  the  lord 
of  the  said  manor,  and  forasmuch  as  no  one  came  to  take  up 
and  be  admitted  to  the  said  lands  and  tenements,  it  is  commanded 
and  ordered,  that  you  James  Lacey  do  seize,  and  you  are  hereby 
authorized  and  required  to  seize,  into  the  hands  of  the  lord 
of  the  said  manor,  all  that  one  and  a  half  acre  of  land  in 
Broomfield,  called  the  Moor,  heretofore  in  the  possession  of 
Bichard  Tyrrell,  since  of  William  Edwards,  and  now  or  late 
of  Joseph  Trueman,  Esq.,  lying  and  being  in  the  parish  of 
Walthamstow,  in  the  county  of  Essex,  and  within  and  held 
of  this  manor,  whereof  the  said  John  Conyers  was  seised  to  him 
and  his  heirs  according  to  the  custom  of  this  manor  at  the  time 
of  his  decease,  in  the  mean  time,  and  until  the  heir  or  heirs 
of  the  said  John  Conyers  deceased,  or  some  other  person  or 
persons,  shall  appear  and  make  good  his  or  their  claim  to  be 
admitted  tenant  or  tenants  thereto ;  and  you  are  forthwith 
to  make  your  return  to  this  precept.  Given,"  &c. 
The  bailiff,  under  and  by  virtue  of  the  said  precept,  on  the 
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Doe  d.       15th  of  January,  1828,  seized  the  one  and  a  half  acre  of  land, 

SOVER 

i-.  and  made  the  following  return :   **  By  *  virtue  of  the  within 

Tbueman.    precept,  I  have  seized  the  within  mentioned  lands  and  tenements 

r  •740  ] 

into  the  hands  of  the  lord  as  commanded  by  the  same  precept." 
The  defendant,  at  the  time  of  the  service  of  the  declaration 
in  ejectment,  was  in  possession  of  the  said  one  and  a  half  acre 
of  land.  Upon  the  trial,  the  defendant's  counsel  submitted  that 
the  present  ejectment  could  not  be  maintained,  and  that  a 
nonsuit  ought  to  be  entered,  on  the  following  grounds,  viz. : 

First,  that  all  the  proclamations  having  been  made  in  the 
lifetime  of  the  late  Lord  Maynard,  and  the  precept  and  seizure 
quomque  not  having  been  made  by  him,  but  by  the  present 
lessor  of  the  plaintiff,  after  the  death  of  the  late  lord,  the 
seizure  was  illegal.  Secondly,  that  at  all  events  the  lessor 
of  the  plaintiff,  coming  in  as  devisee  and  not  as  heir,  was 
not  entitled  to  seize.  And,  thirdly,  that  the  proclamations  not 
having  been  made  at  three  successive  Courts,  but  a  lapse 
of  several  having  happened  between  the  second  and  third 
proclamations,  the  precept  and  seizure  thereon  could  not  by 
law  be  supported.  The  learned  Judge  reserved  these  objections, 
but  directed  a  verdict  to  be  entered  for  the  plaintiff,  with  leave 
for  the  defendant  to  move  this  Court  for  a  nonsuit,  and  a  verdict 
was  entered  accordingly.  The  question,  therefore,  for  the 
opinion  of  the  Court  was,  whether  the  verdict  ought  to  stand, 
or  to  be  set  aside  and  a  nonsuit  entered.  The  case  was  argued 
at  the  sittings  in  banc  after  Hilary  Term,  1830. 

Scriven,  Serjt.  for  the  plaintiff: 

If  this  were  a  seizure  for  a  forfeiture,  the  succeeding  lord 
undoubtedly  could  not  avail  himself  of  a  right  which  accrued 
to  the  former  lord.  But  it  is  not  a  seizure  of  that  kind;  for 
r  *74i  ]  unless  ^there  be  a  custom  in  the  manor,  that  the  copyhold  estate 
shall  be  forfeited,  the  lord  cannot  seize  for  an  absolute  forfeiture, 
but  only  quousque  the  tenant  comes  in.  Here  there  is  no  such 
custom.  The  object  of  the  seizure  quousqiie  is  to  bring  the  heir 
into  the  lord's  Court  to  perform  his  services ;  and  that  being  so, 
there  can  be  no  objection  to  a  succeeding  lord  completing  the 
proceedings  which  commenced  in  the  time  of  his  predecessor. 
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Secondly,  it  is  no  objection  to  the  plaintiff,  that  he  is  devisee,       boe  d. 

BOV£IL 

and  not  heir  of  the  former  lord.     A  right   of  entry  is   not  v. 

devisable,  but  this  is  the  case  of  a  title,  and  not  of  a  mere  right     Trueman. 

of  entry.     Assuming  that  a  devisee  could  not  take  an  advantage 

of  a  right  of  entry  by  forfeiture  accrued  to  his  predecessor ;  here 

the  right  did  not  accrue  by  forfeiture.     As  the  only  intent  of  the 

proceeding  is  to  compel  the  tenant  to  attend  the  lord's  Court, 

it  is  not  to  be  construed  strictly  ;  and  the  devisee,  for  the  same 

reason,  has  a  right  to  the  benefit  of  the  proceedings  commenced 

by  the  former  lord.     Thirdly,  it  was  not  necessary  for  the  lord 

to  make  three  proclamations  before  he   seized  quoiisque ;   the 

object  of  such  proclamation  being  to  give  notice  of  the  vacant 

tenancy:    Doe  v.  Jenney.\     Where  he  seizes  for  a  forfeiture, 

(which  can  be  by  custom  only,)  he  must  comply  strictly  with  the 

custom  ;  and,  if  proclamations  be  thereby  required,  must  make 

them  in  the  manner  and  order  required. 

(Batley,  J. :  Is  the  right  to  seize  quousque  by  custom,  or  is  it 
incident  to  the  tenure  ?) 

It  is  incident  to  the  tenure :  Earl  of  Salisbury' 8  case :  t  the  lord 

ooold  not  otherwise  compel  the  tenant  to  come  in.    Assuming 

that  there  must  be  three  proclamations  to  entitle  the  lord  to 

seize  quousque,  there  is  no  authority  *for  saying  that  they  must       [  '742  ] 

be  made  at  consecutive  Courts. 

Comyn,  contra : 

The  plaintiff  is  not  entitled  to  recover,  no  proclamations 
having  been  made  in  the  time  of  the  present  lord.  The 
proceedings  were  irregular ;  for  proclamations  are  necessary 
before  seizure,  whether  it  be  for  a  forfeiture  or  quousqtie.  In 
1  Watkins  on  Copyholds,  286,  887,  it  is  said  to  be  absolutely 
necessary,  in  order  to  warrant  the  lord  in  seizing  quousque,  that 
proclamation  be  made  on  the  regular  presentment;  for,  till 
presentment  and  proclamation  be  actually  made,  the  heir  is 
not  obliged  to  claim.  In  Com.  Dig.  Copyhold,  (M)  6,  it  is  laid 
down  that  the  '^  dominus  jpro  tempore  shall  take  advantage  of  a 

t  5  East,  522.  t  1  I^v.  6;^. 
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DoEd.       forfeiture,**  (for  which  1  Roll.  609,  1.  60,  is  cited,)  "and  no 
t,.  other    lord.    Doe   dem.    TaiTant   v.   Helli£7',jf    except  only   in 

Tbubman.  ^Qg3  cases  where  the  act  of  forfeiture  destroys  the  estate." 
Three  proclamations  are  necessary  to  entitle  the  lord  to  seize 
quousque :  1  Watkins,  238,  284.  In  Roe  v.  Hutton^X  and  Doe 
dem.  Tarrant  v.  Hellier,  there  were  three  proclamations.  And 
these  proclamations  ought  to  have  been  at  three  consecutive 
Courts,  whereas  here  the  first  was  in  1818 ;  the  second  in  1819  ; 
and  then  there  was  no  other  till  1828. 

(Bayley,  J. :  The  heir  might  have  appeared  at  any  intervening 
Court.) 

The  heir  was  not  bound  to  come  in. 

(Pabke,  J. :  Is  there  any  authority  to  shew  that  the  proclama- 
tions, in  case  of  a  seizure  quousque,  must  be  at  three  consecu- 
tive Courts?  Would  the  tenant  derive  any  benefit  from  the 
proclamation  being  so  made  ?) 

The  proceeding  is  analogous  to  proceedings  in  outlawry ;  there, 
[  *743  ]  by  the  exigi  facias,  the  sheriff  is  directed  to  require  *the 
defendant  from  county  court  to  county  court;  and  in  practice 
the  proclamations  are  always  made  at  five  successive  county 
courts  or  hustings. 

Scriven,  Serjt.  in  reply,  was  desired  by  the  Court  to 
confine  his  argument  to  the  point  whether  proclamations 
were  necessary : 

It  must  be  conceded,  that  in  order  to  warrant  a  seizure  for 
forfeiture,  proclamations  may  be  necessary ;  but  then  a  forfeiture 
is  by  custom,  and  that  custom  (which  may  require  proclamations) 
must  be  strictly  complied  with.  But  no  such  proclamations  are 
necessary  by  the  general  law  of  the  land;  and  in  the  present 
case  there  is  no  custom.  There  must  be  a  presentment  of  the 
death  of  the  tenant,  or  some  notice  taken  of  it;  but  this  is 
merely  to  notify  the  vacant  tenancy. 

t  1  R  R.  680  (3  T.  K  162).  J  2  Wils.  162. 
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(LiTTLEDALE,  J. :  The  statute  9  Geo.  I.  c.  29,+  for  the  protection       Dob  d. 
of  infants  and  fem^s  covert  entitled  to  copyholds  by  descent  or  ^, 

surrender  to  the  uses  of  a  will,  provides  that  if  the  former  do     ^eubman. 
not  come  in  to  be  admitted  by  guardian  or  attorney,  or  in 
person,  or  the  latter  in  person  or  by  attorney,  at  one  of  the  three 
next  Courts,  the  lord  may,   at  a  subsequent  Court,   appoint 
guardians  or  attorneys  for  the  purpose  of  the  admission.) 

That  statute  is  confined  to  those  two  particular  cases. 

Cur.  adv.  vvlt. 

Bailey,  J.,  at   the  sittings  in  banc  after  Trinity  Term,  after 
stating  the  facts  of  the  case,  proceeded  as  follows  : 

Several  questions  arise  in  this  case.  First,  whether  the 
succeeding  lord  of  a  manor  can  avail  himself  of  a  right  to 
seize  copyhold  land  quoxisque,  which  accrued  to  the  preceding 
lord  on  default  of  the  heir  of  the  copyholder  coming  in  to 
be  admitted  ? 

Secondly,  whether  the  present  lessor  of  the  plaintiff,  *not  being       [  *744  ] 
the  heir,  but  being  the  devisee  of  the  late  lord,  can  do  so  ? 

Thirdly,  whether  it  be  necessary,  on  the  death  of  a  copyholder,  to 
make  any  proclamation  for  the  heir  to  come  in  and  be  admitted  ? 
and  if  it  be,  then,  whether  there  must  be  three  proclamations  ? 

Fourthly,  whether,  if  three  proclamations  are  necessary,  they 
must  be  made  at  three  successive  Courts  ? 

Upon  the  first  of  these  questions,  we  are  of  opinion  that  the 
succeeding  lord  may  avail  himself  of  such  right  of  seizure. 
It  appears  from  several  cases,  and  also  from  several  text-books, 
that  no  lord  can  take  advantage  of  a  forfeiture,  but  he  who 
is  lord  at  the  time  of  the  forfeiture  committed,  except  where  the 
act  of  forfeiture  destroys  the  estate :  Lady  Montague's  case|  as 
to  a  lease  not  warranted  by  custom.  Chamberlain  v.  Drake y^ 
as  to  waste;  Eastcourt  v.  Week8,\\  Bird  v.  Kirkby,^  Gilbert's 
Tenures,  249  ;  Coke's  Complete  Copyholder,  sect.  60. 

There  is  an  Anonymous  case  in  Freem.  516,  which  appears 

t  Repealed,  11  Geo.  IV.  &  1  Will.  §  2  Sid.  8. 

IV.  c.  65.  II  Salk.  186 ;  Lutw.  799. 

t  Cro.  Jac.  301.  IT  1  Mod.  199 ;  Carter,  237. 
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Dob  d.       to  be  the  same  as  Eastcourt  v.  Weeks ;  and  where  Trebt  took 
^,  this  difference,  that  in  some  cases  an  heir  might  take  advantage 

Tbubmak.  qJ  ^  forfeiture  ;  but  that  was  of  such  acts  as  were  as  well 
extinguishments  of  the  copyhold  estate  as  forfeitures ;  as  where 
a  copyholder  levied  a  fine,  suffered  a  recovery,  or  made  a 
feoffment  with  livery  ;  there  the  copyhold  estate  was  extinguished, 
because  the  copyholder  had  taken  upon  himself  to  convey  the 
freehold,  which  was  inconsistent  with  a  copyhold  estate.  But 
where  a  copyholder  makes  a  lease  for  years,  or  commits  waste, 
these  are  forfeitures  at  the  election  of  the  lord ;  and,  therefore, 

[  *745  ]  if  he  takes  no  advantage  6i  them  *by  entry,  but  doth  any  act 
afterwards,  which  admits  him  to  be  a  copyholder,  the  forfeiture 
is  purged ;  as,  if  he  receives  the  rent,  or  accepts  a  surrender, 
or  amerces  him  in  his  Court ;  but  in  the  other  case,  no  act  of 
the  lord  can  purge  the  forfeiture ;  because,  in  case  of  a  fine, 
recovery,  &c.,  the  copyhold  is  utterly  extinguished ;  therefore,  if 
the  lord,  to  whom  the  wrong  is  done,  doth  not  make  his  election 
to  make  it  a  forfeiture  by  entry  (i.e.  in  cases  in  which  it  is  a 
forfeiture  or  not  according  to  the  lord's  election,)  his  heir  shall 
never  take  advantage  of  it.  He  said  he  agreed  with  the  opinion 
of  Bolle,  that  a  feoffment  with  [without]  livery,  or  bargain  and 
sale  without  enrolment,  are  no  forfeitures,  because  imperfect 
conveyances,  and  not  executed.!  In  Doe  dem.  Tarrant  v.  Hellier,  I 
Mr.  Justice  Buller,  at  the  end  of  his  judgment,  adopts  the  ruley 
that  no  lord  can  take  advantage  of  a  forfeiture  but  he  who  is 
lord  at  the  time  of  the  forfeiture  incurred,  except  where  the 
estate  is  destroyed.  There  is,  indeed,  a  case  of  Comwailis  v. 
Hammond,^  where  some  doubt  is  entertained  whether  a  succeeding 
lord  may  not  have  an  ejectment  on  a  forfeiture  for  waste ;  but  the 
case  was  adjourned,  and  nothing  settled. 

If  this  were  the  case  of  a  forfeiture,  we  should  be  of  opinion 
that  the  succeeding  lord  could  not  avail  himself  of  it.  But  it  is 
not  an  absolute  forfeiture ;  for,  unless  there  be  a  custom  in  the 
manor  that  the  copyhold  shall  be  forfeited,  the  lord  cannot  seize 
as  for  an  absolute  forfeiture ;  he  can  only  seize  till  the  tenant 
comes  in,  as  was  finally  settled  in  Doe  dem.  Tan-ant  v.  Hellier, 

t  Freem.  Rep.  316,  517,  pi.  692,  J  1  R.  R.  680  (3  T.  R.  162). 

Mich.  1699 ;  B.  R.  Anon.  §  Latch.  227,  and  Pahn.  416. 


VOL.  XXXV.]     1881.     K.  B.     1  B.  &  AD.  745—747.  437 

on  a  consideration  of  all  the  cases  on  the  subject.     And  in  ^the       Dos  cL 

case  now  under  consideration  there  is  no  such  custom.     But  it  f. 

Trueman. 


[  ♦746  ] 


appears  to  us  that  this  is  not  to  be  considered  as  a  forfeiture. 
If  a  copyholder  dies,  the  seignory  is  not  full  of  the  lord's  tenants 
till  the  heir  be  admitted.  It  is  of  importance  to  the  lord  that 
all  his  tenants  should  attend  his  Courts ;  and  this  is  the  only 
proceeding  that  the  law  knows  for  compelling  the  attendance 
of  the  heir.  The  seizure  is,  therefore,  rather  in  the  nature  of 
process  at  the  instance  of  the  lord,  by  way  of  cape  or  distringas^ 
to  compel  an  appearance  by  the  heir,  than  a  forfeiture ;  and  if 
that  be  so,  there  appears  no  objection  to  the  succeeding  lord 
going  on  to  complete  the  proceedings  which  had  been  begun 
in  the  time  of  the  preceding  lord,  to  compel  an  appearance. 

On  the  second  question,  viz.  whether  this  lessor  of  the  plaintiff, 
being  only  devisee,  can  take  advantage  of  a  right  of  entry  by 
forfeiture,  which  accrued  in  the  lifetime  of  the  preceding  lord  ? 
Even  if  the  heir  could  do  so,  we  do  not  think  that  the  case 
ranges  itself  within  that  principle,  inasmuch  as  this  is  not  to  be 
considered  as  a  forfeiture :  and  as  the  object  of  the  proceeding 
is  to  make  the  seignory  full,  and  have  all  the  tenants  attend  at 
the  Court,  the  grantee  of  the  manor  is  entitled  to  all  the  benefit 
of  the  proceeding  which  the  lord  had  who  originated  it. 

The  next  question  is,  whether  three  proclamations  were 
necessary  to  entitle  the  lessor  of  the  plaintiff  to  seize  the 
copyhold?  When  a  copyholder  dies,  it  appears  from  all  the 
anthorities  that  notice  should  be  given,  that  the  heir  is  to  come 
in  and  be  admitted.  There  is  no  case  or  dictum  to  shew  that 
the  mere  neglect  to  appear  at  the  first  Court  after  the  death 
of  the  copyholder  will  entitle  the  lord  to  seize.  Indeed  such 
a  right  would  be  contrary  to  that  rule  of  law,  which  says,  that 
the  heir  may  maintain  an  *ejectment  without  admittance.  Such  [  'Ti?  ] 
a  right  in  the  heir  has  never  been  Umited  to  ejectment  brought 
before  the  first  Court.  But  if  the  lord  could  enter  after  the  first 
Court,  without  more  being  done,  that  would  shew  the  legal  title 
to  be  in  him ;  whereas,  by  the  generally  received  opinion  as  to 
the  right  of  the  heir,  the  legal  estate  is  in  the  latter. 

If  notice  to  attend  at  the  Court  be  served  personally  on  the 
heir,  or  left  at  his  usual  place  of  abode,  that  may  be  sufficient  to 
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Doe  d.       entitle  the  lord  to  seize  in  default  of  the  heir  appearing,  without 
V.  any  proclamation  at    the   Court,   as  the  only  object  of    the 

suEMAN.  proclamation  is  to  give  notice,  which,  in  the  case  supposed, 
has  been  already  given.  But  if  there  has  been  no  such  notice, 
either  served  personally,  or  left  at  the  place  of  abode,  then  it 
appears  that  proclamation  is  the  course  to  be  adopted  ;  and  upon 
that  it  is  to  be  considered,  whether  one,  or  three,  be  the  proper 
number.  There  are  a  great  many  cases  which  speak  of  three 
proclamations,  and  those  made  at  successive  Courts ;  but  many 
of  those  are  where  there  has  been  a  custom  of  the  manor  to 
require  them;  and  some  of  them  have  been  where  the  lord, 
by  the  custom,  was  entitled  to  seize  absolutely  for  a  forfeiture : 
and  in  some  of  the  older  cases,  the  distinction  between  an 
absolute  seizure,  and  a  seizure  qiiousque,  does  not  seem  to 
have  been  much  adverted  to :  Sir  Richard  LechfonVs  case,t 
Baspool  V.  Long,  I  Underhill  v.  Kelsey.^ 

But  the  cases  where  there  is  a  custom  do  not  decide  the  point ; 

[  *748  ]  and  it  must  be  considered,  what  is  the  *general  law  of  copyholds, 
independent  of  any  special  custom. 

In  Lord  Salisbury's  case,|i  one  question  was,  if  the  heir  of  a 
copyholder  does  not  come  in  to  be  admitted  upon  proclamation, 
whether  the  lord  can  seize  without  a  particular  custom  to  do  so ; 
and  it  was  held,  that  he  may  seize  quousque  the  tenant  comes  in 
to  be  admitted,  without  custom  ;  but  to  seize  as  forfeited,  cannot 
be  without  custom.  The  word  **  proclamation  "  is  there  used  in 
the  singular  number;  but  we  do  not  think  that  necessarily 
imports  only  one  proclamation.  The  same  case  is  reported  in 
1  Keble,  287,  by  the  name  of  Pateson  v.  Danges ;  and  there  the 
language  of  the  Court  refers  to  a  default  on  three  proclamations: 
and  it  is  said,  that  it  was  held  by  Glyn,  that  forfeiture  upon 
default  at  three  proclamations  made  to  come  in,  is  by  common 
law,  which  the  Court  agreed.  In  Rumney  v.  Eves^^  in  speaking  of 
a  copyholder  coming  in  to  be  admitted,  the  word  "proclamations" 
in  the  plural  number  is  used.     In  Anderson  v.  Hayward^W  the 

t  8  Co.  Rep.  99  a.  holder,  sect.  19,  in  Copley*s  case. 

X  Oro.  Eliz.  879 ;  Yelv.  1 ;  Noy,  42.  ||  1  Lev.  63. 

§  Cro.  Jac.  226 ;  Godb.  268.    Sup-  f  1  Leon.  100. 

plement  to  Coke*8  complete  Copy-  tt  3  Leon.  221. 
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word  ''proclamation"  is  in  the  singular  number;  and  in  the       DoEd. 

Dover 

same    case,   reported  4  Leon.   30,   it  is   '' proclamations"   in  r. 

the  plural;  so  that  there  appears  to  be  an  indiscriminate  use     Tbubmak. 

of  the  word  in  the  singular  and  plural  number.     In  King  v. 

DtUutonyi   there  was  a  custom  in  a  manor,  that  if  the  heir 

of   a   copyholder  did  not  come  in  to  be  admitted  on   three 

proclamations,  the    lord  was  entitled    to    seize   the    land    as 

forfeited.     The  question  was,  whether  an  infant  was  bound  by 

the  custom  ?    Three  of  the  Judges  held  that  he  was  not ;  but 

Holt,  Ch.  J.  held  that  he  was.    In  *the  report  of  the  case       [  '^-tQ  ] 

in  Garthew,  Holt  is  stated  to  have  said  that  if  a  customary 

heir  by  descent  will  not  come  in  after  three  proclamations  to 

be  admitted,  the  lord  may  enter,  and  take  the  profits  to  his 

own  use  qv^ousque ;  and  he  compared  this  case  to  a  tenure  in 

chivalry,  where  the  lord  is  to  have  the  guardianship  of  the 

infant  qiuyiisque ;  so  where  an  infant  copyholder  makes  a  lease 

without  license,  this  is  a  temporary  forfeiture,  for  which  the 

lord  may  seize  quousque  the  infant  shall  re-enter,  and   avoid 

the  lease ;    so  if  an  infant  lessee  for  life  makes  a  feoffment ; 

this  is   likewise  a  temporary  forfeiture  quomque  the  re-entry 

of  the  infant. 

The  case  itself  was  one  of  custom,  but  we  do  not  consider 
Lord  Holt  as  stating  this  with  reference  to  the  particular  case, 
but  as  laying  down  the  general  law.  In  some  part  of  the  case, 
as  reported  in  Shower,  it  may  be  doubtful  whether  he  is  speaking 
of  the  particular  case  where  there  is  a  custom,  or  of  the  general 
law ;  but  we  think  that  enough  may  be  collected  from  it  to  shew 
it  to  be  his  opinion,  that,  as  a  general  principle,  three  proclama- 
tions are  necessary.  In  Clayton  v.  Cooke8,l  a  bill  was  brought 
by  a  lord  of  a  manor  against  copyholders,  to  compel  them  to 
come  and  be  admitted  tenants.  The  Lord  Chancellor  said,  a 
lord  of  a  manor  cannot  bring  a  bill  of  this  kind,  but  has  his 
remedy  at  law  by  making  proclamations  at  so  many  Court  days ; 
and  if  the  copyholders  do  not  come  in,  he  may  seize  upon  their 
lands.  In  Roe  dem.  Ashton  v.  Huttan,^  there  were  in  fact  three 
proclamations,  and  there  is  no  custom  spoken  of.     In  Doe  dem. 

t  1  Carth.  41 ;  1  Salk.  386;  1  Lutw.  %  2  Atk.  449. 

765 ;  3  Mod.  221 ;  1  Show.  31  and  84.  §  2  Wils.  162. 
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DoBd.       Tarrant  v.  Hellier,\  there  were  three  proclamations    and  no 
f,^  custom.     In  Doe  dem.  Whitbread  v.  Jenneyl  there  were  three 

TfiUEMAN.     proclamations,  and  no  custom  *as  to  the  proclamations,  though 
there  was  a  custom  as  to  other  parts  of  the  case.     And  Lord 
Ellenborough  in  his  judgment  treats   the  proclamations  as 
matters  of  course.     Watkins,  in  his  edition  of  Gilbert's  Tenures, 
note  100  to  page  280,  says,  ''By  the  feudal  law,  when  the  feud 
became  hereditary,  proclamation  was  made  for  the  heir  to  make 
his  claim.     If  he  neglected  to  appear  on  the  third  summons,  the 
lord  was  put  into  possession  till  he  did  appear.'*     In  Jacob's 
Court  Keeper,  page   13,  it  is  said,  ''  upon  the  descent  of  any 
copyhold  of  inheritance,  the  heir  is  tied  upon  three   several 
proclamations  made  at  three  several  Courts,  to  come  in  and  be 
admitted  to  his  copyhold.     If  he  faileth  to  come,  this  failure 
works  a  forfeiture."     In  Kitchen  on  Courts,  250,  it  is  said,  if 
the  heir  of  a  copyholder,  having  notice  of  the   death   of  his 
ancestor,  do  not  claim  within  the  year  and  day  after  the  death 
of  the  ancestor  and  proclamation  made,  he  shall  lose  it  for  ever. 
Here,  the  word  ''  proclamation  "  is  in  the  singular  number,  but 
we  do  not  consider  it  as  necessarily  meaning  only  one  proclama- 
tion.    In  1  Watkins  on  Copyholds,  231,  speaking  of  feuds  in 
general,  it  is  said,  ''  When  a  tenant  died,  proclamation  was  made 
at  the  Court  of  the  manor  for  the  heir  to  make  his  claim.     If  he 
did  not  appear  at  the  third  proclamation,  (which,  according  to 
the  feudal  law,  was  to  be  made  within  a  certain  number  of  days,) 
the  lord  took  possession  '*  (till  the  heir  did  appear).     **  If  the 
heir  afterwards  appeared  within  the  year,  the  possession  was 
restored  to  him ;  if  he  did  not,  he  lost  his  feud."     And  after- 
wards (p.  232)  it  is  said,  **  And  with  respect  to  copyholds,  the 
ceremonies  of  the  feudal  times  must  yet  be  observed.     As  the 
copyholder  held  only  at  will,  the  tenancy  must  necessarily  have 
ceased  on  his  death ;  however,  if  the  copyholder  has  an  estate 
[  *75i  ]       to  himself  and  *his  heirs,  the  lord  cannot  defeat  the  claim : 
when  a  copyholder  therefore  dies,  his  death  is  presented  by  the 
homage  at  the  next  Court,  and  proclamation  is  made  for  the 
heir  to  claim."     And  afterwards  (p.  234),  ''  If  no  one  comes  on 
the  third  proclamation,  the  lord  may  seize."    And  in  the  second 

t  1  R.  R.  680  (3  T.  R.  162).  J  5  East,  522. 


VOL.  XXXV.]      1881.     K.  B.     1  B.  &  AD.  751—752.  441 

volnme,  page  96,  ''In  case  the  heir  did  not  claim  on  the  third       Dosd. 
proclamation  being  made  in  Coart,  the  lord  might  resume  the  ^. 

pofisession  of  the  lands  till  such  claim  was  duly  substantiated ;  "     Tbukman. 
and,  afterwards,  in  page  97,  ''  As  Courts  are  seldom  now  held 
more  frequently  than  once  in  a  year,  and  the  heir  is  not  obliged 
to  claim  till  the  third  proclamation,"  Sic. 

The  9  Geo.  I.  c.  29,  which  is  an  Act  to  enable  lords  of  manors 
more  easily  to  recover  their  fines,  and  to  exempt  infants  and 
femes  covert  from  forfeitures  of  their  copyhold  estates  in  particular 
eases,  enacts,  that  where  any  infant  or  feme  covert  shall  be 
entitled  by  descent  or  surrender  to  the  use  of  a  will,  to  be  admitted 
tenant  of  any  copyhold  lands,  such  infant  or  feme  covert  not 
having  been  admitted,  and  not  having  paid  their  fines,  every  such 
infant  or  feme  covert,  in  their  proper  persons,  or  such  feme  covert 
by  her  attorney,  or  such  infant  by  his  guardian  or  attorney,  shall 
come  to  and  appear  at  one  of  the  three  next  Courts  which  shall 
be  kept,  (for  the  keeping  whereof  the  usual  notice  shall  be  given,) 
for  such  manor  whereof  the  lands  shall  be  parcel,  and  shall 
tender  themselves  to  be  admitted,  and  in  default  of  the  appear- 
ance of  such  infant  or  feme  covert,  and  of  acceptance  of  such 
admittance,  it  shall  be  lawful  for  the  lord  of  such  manor,  after 
such  three  several  Courts  have  been  duly  holden  for  such  manor, 
and  proclamations  in  such  several  Courts  have  been  regularly 
made,  to  nominate  and  appoint  at  any  subsequent  Court,  any  fit 
person  to  be  guardian  or  attorney  for  such  infant  *or  feme  covert,  [  *762  ] 
and  by  such  guardian  or  attorney  to  admit  every  such  infant  or 
feme  coveH  to  the  said  lands,  and  to  impose  and  set  such  fine  as 
might  have  been  imposed  if  such  infant  had  been  of  full  age,  or 
such  feme  covert  had  been  unmarried.  This  Act  only  applies  to 
infants  and  femes  covert  being  admitted ;  but  it  is  rather  to  be 
presumed  that  the  same  preliminary  proceedings  would  be  to 
be  taken  relative  to  them  as  was  the  course  with  regard  to  other 
persons  ;  and  it  may  therefore  be  considered,  in  some  degree  at 
least,  as  a  legislative  declaration  of  what  the  law  was  upon  such 
subjects. 

As  to  the  point,  whether,  by  the  general  law  of  copyholds, 
independent  of  any  particular  custom,  it  be  necessary  that  the 
three  proclamations  should  be  at  three  successive  Courts,  there 


442  1831,    K.  B.     1  B.  &  AD.  752—753.  [r.e. 

Doe  d.       is  no  decided  case  that  we  can  find,  to  say  that  they  should  be ; 
V.  but  a  majority  of  ub  think  it  is  necessary,  my  brother  Parke, 

Teuemaw.  only,  not  being  satisfied  upon  that  part  of  the  case.  As  the 
9  Geo.  I.  c.  29,  has  been  before  referred  to  as  shewing  a  legis- 
lative expression  of  opinion  that  the  course  was  to  have  three 
proclamations,  it  may  be  referred  to,  as  to  this  part  of  the  case, 
to  shew  that  the  three  proclamations  should  be  at  three  successive 
Courts.  The  forms  of  proceeding  in  copyhold  Courts  are  indica- 
tive, to  a  certain  degree,  of  what  the  law  is  on  the  subject.  In 
Jacob's  Court  Keeper,  153,  154,  155,  there  are  several  entries 
of  the  first  proclamation  and  default  of  the  heir.  In  page  167 
there  are  entries  of  the  second  proclamation.  In  page  186  there 
are  entries  of  the  third  proclamation.  They  do  not,  however,  on 
the  face  of  them,  import  to  be  at  successive  Courts,  and  in  some 
of  them  there  appear  to  be  three  proclamations  at  one  Court,  t 
[  •Tss  ]  *In  Fisher  on  Copyholds,  2nd  edit.,  195,  there  is  an  entry  of  the 
heir  being  admitted  on  a  third  proclamation,  after  proclamation 
made  at  a  first  and  second  Court,  where  his  default  was  recorded. 
And  in  page  198  there  is  an  entry  of  a  seizure  quomque,  in  default 
of  the  heir  coming  in  on  proclamation  being  made  at  three 
Courts.  In  neither  of  these  does  it  appear  that  they  were  three 
successive  Courts.  In  1  Watkins  on  Copyholds,  pages  233,  234, 
the  entries  are  such  as  to  shew  that  the  proclamations  are  to 
be  made  at  successive  Courts.  In  the  appendix  in  the  second 
volume,  in  the  last  edition,  p.  413  and  414,  there  are  entries  of 
proclamations  at  three  Courts,  but  it  is  not  stated  that  the  Courts 
were  successive.  In  the  appendix  to  Scriven  on  Copyholds  there 
are  the  forms  to  be  used  at  the  first,  second,  third,  &c.  Courts, 
as  to  various  things  relating  to  copyholds.  In  the  proceedings 
at  the  first  Court,  a  proclamation  is  entered  for  the  heir  to  come 
in  and  be  admitted,  and  a  direction  to  make  a  second  proclama- 
tion at  the  next  Court  (p.  xxvi.).  In  page  xxxviii.  among  the 
proceedings  at  the  second  Court,  proclamation  is  made,  stating 
a  presentment  of  the  death  at  the  last  Court,  and  directing  a 
third  proclamation  to  be  made  at  the  next  Court.  In  page  Iv., 
in  the  proceedings  at  the  third  Court,  the  third  proclamation  is 
made,  and  an  award  of  a  precept  to  seize  quousque. 

t  In  the  present  case  the  last  proclamation  was  made  three  times.  Ante,  p.  431 . 
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We  have  before  given  as  a  reason  why  this  is  not  such  a  for-       Dos  d. 
feitore  as  will  prevent  a  future  lord  from  taking  advantage  of  r, 

what  a  former  lord  has  done,  that  it  is  in  the  nature  of  a  process  Tbubman. 
to  compel  the  heir  to  come  in  and  be  admitted.  If  the  analogy 
as  to  that  is  to  be  followed  up,  the  three  proclamations  should 
be  successive ;  as  in  all  processes  for  compelling  ^appearances,  [  ^754  ] 
as  well  as  in  other  cases,  the  second  and  subsequent  processes 
are  all  taken  as  commencing  on  the  return  of  the  preceding 
process,  and  are  founded  upon  it  so  as  to  make  a  perpetual 
continuance. 

It  appears,  therefore,  that  on  several  occasions,  the  Judges 
have  recognized  the  course  of  the  Courts  to  be,  to  have  three 
proclamations.  That  the  same  thing  is  stated  in  several  text 
books.  That  in  several  instances  which  have  come  before  the 
Court,  there  have  in  fact  been  three  proclamations,  which  is 
some  evidence  of  the  practice  at  least.  That  in  the  precedents 
in  the  text  books  three  proclamations  are  frequently  mentioned. 
And  there  is,  besides,  the  expression  of  opinion  by  the  Legislature, 
to  be  collected  from  the  directions  in  9  Geo.  I.  c.  29. 

It  appears,  therefore,  to  my  brother  Littledale  and  myself, 
that  the  law  may  be  considered  as  requiring  three  proclama- 
tions, and  that  these  should  be  at  three  successive  Courts : 
but,  as  my  brother  Parke  is  not  satisfied  on  the  last  point, 
we  direct  the  case  to  be  argued  before  the  full  Court  on  that 
point  only. 

It  has  been  urged  as  a  great  hardship  upon  the  lord,  that  he 
should  be  so  long  delayed  in  his  proceedings  if  three  proclama- 
tions are  required :  but  to  that  it  may  be  answered,  that  it  is  his 
own  fault  if  he  delays  holding  his  Courts ;  he  may  hold  them 
twice  a  year  if  he  pleases,  and  they  very  often  are  so  held.  If 
there  be  a  custom  only  to  hold  them  at  longer  intervals,  that  is 
another  thing :  but,  on  the  score  of  hardship,  there  are  a  great 
many  customs  and  services  which  bear  with  more  hardship  upon 
the  copyhold  tenants  than  this  alleged  hardship  upon  the  lord. 
Bat  all  things  relating  to  copyhold  estates  are  ^founded  on  the  [  *765  ] 
original  compacts  made  many  centuries  ago ;  and  neither  the 
lord  nor  tenant  ought  to  urge  any  hardship  that  the  law  casts 
upon  either  of  them. 
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Dob  d.  In  the  present  Term  the  case  was  further  arRued  by 

r. 

Tbueman.  Scriven,  Serjt.  for  the  plaintiff: 

It  is  not  necessary  that  the  three  proclamations,  even  if 
essential,  and  to  be  made  at  three  several  Courts,  should  have 
been  made  at  three  consecutive  Courts.  The  seizure  was  not 
for  a  forfeiture,  but  merely  qiLousque,  to  compel  the  heir  to  come 
in  and  be  admitted.  The  lord  possibly,  after  such  a  lapse  of 
time,  might  have  seized  for  a  forfeiture ;  but  he  has  not  done 
so.  There  is  little  or  no  analogy  in  principle  between  this 
proceeding  quousque^  and  process  to  compel  appearance  in  an 
action  at  law.  If  there  be  any  analogy,  it  is  not  in  respect 
of  the  proclamation,  but  only  in  respect  of  the  precept  to  seize 
the  lands  into  the  hands  of  the  lord ;  and  that  is  merely  in  the 
nature  of  a  formal  entry  by  the  lord,  and  to  warrant  his  bringing 
an  ejectment.  In  Doe  dem.  Tarrant  v.  HeUier\  the  seizure  by 
the  lord  was  considered  as  a  summary  mode  of  proceeding, 
analogous  in  its  effect  to  a  judgment  and  execution  in  a  court 
of  law :  but  there  the  lord  had  seized  absolutely,  and  not  qtiousque. 
This  case  must  be  decided  on  feudal  principles,  or  common  law 
principles  arising  out  of  the  feudal  system.  The  nature  of  the 
lord's  right  to  seize  quousque  is  described  in  1  Watkins  on 
Copyholds,  tit.  Admission,  p.  230:  ''As  the  several  tenements 
were  granted  in  consideration  of  certain  returns  and  services,  the 
[  *756  ]  lord  resumed  the  possession  whenever  there  ceased  to  be  a  *tenant 
to  perform  them.  On  the  death  of  a  tenant,  therefore,  the  lands 
returned  to  the  lord,  and  became  the  subject  of  a  new  grant.  In 
after  times,  when  the  grant  was  extended  to  the  heirs  of  the 
tenant,  the  renewal  became  a  matter  of  right.  But  still,  on  the 
death  of  the  ancestor,  the  lord  was  entitled  to  enter  and  resume 
the  possession.  The  heir  might  be  at  a  distance,  or  unable  lo 
assert  his  claim.  Besides,  it  would  frequently  happen  that  the 
succession  was  the  object  of  dispute.  In  each  case  the  lord  was 
entitled  to  the  possession  of  the  lands.  If  a  claimant  appeared, 
the  lord  had  a  right  to  be  satisfied  that  his  title  was  legitimate ; 
and  that  there  was  an  actual  tenant  to  perform  the  services  and 
to  render  the  returns.     If  none  appeared,  none  had  a  right  but 

t  1  R.  R.  680  (3  T.  E.  162). 
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himself ;  and  as  the  consideration  of  his  gift  had  failed,  he  was       Dob  d. 

justified  in  resuming  the  lands."     In  pages  288,  284  he  notices  v. 

the  form  of  the  proclamation,  and  default  of  appearance  recorded     Tbubman. 

after  the  first  proclamation,  and  then  says,  ''  At  the  next  Court 

make  further  proclamation  and  enter  it ;  and  if  no  one  comes  on 

the  third  proclamation,  the  lord  may  seize."     He  does  not  say 

that  the  proclamations  are  to  be  at  three  consecutive  Courts  ; 

and  it  is  manifest  that  that  learned  person  considers  the  right 

to  seize  quousqiie  as  accruing  to  the  lord  by  common  law,  and 

not  by  any  custom ;  and  that  is  consistent  with  the  view  taken 

of  the  same  right  by  Holt,  Ch.  J.  in  King  v.  D%ili8ton,\  where 

he  compares  such  a  seizure  to  the  case  under  a  tenure  in  chivalry, 

where  the  lord  is  to  have  the  guardianship  of  the  infant  quousque. 

And  it  was  held  in  Lord  Salisbury's  case,t  that  seizure  qiuntsque 

*on  three  proclamations  made  to  come  in,  is  by  common  law.       [  *767  ] 

In  King  v.  Dilliston,  the  three  proclamations  were  made  at  three 

consecutive   Courts;   but  there  that  was  required  by  custom. 

From  Lord  Salisbury's  case,  as  reported   in   1   Lev.  68,  and 

Anderson  v.  Heywood,  as  reported  in  8  Leon.  221,  it  might  be 

inferred  that  the  lord  might  seize  quousque  upon  the  tenant's 

not  coming  in  to  be  admitted  after  one  proclamation ;  though 

it  is  true  that,  in  the  report  of  those  cases  in  2  Eeble,  287,  and 

4  Leon.  80,  the  word  ''  proclamations  "  is  in  the  plural  number. 

In  Baspool  v.  Long^  the  three  proclamations  were  made  at  one 

Court;  but  the  seizure  was  for  a  forfeiture  by  custom.     In 

Roe  dem.  Ashton  v.  Hutton,\\  a  copyhold  surrendered  to  the  use 

of  a  will  was  devised  to  six  persons ;  one  offered  to  be  admitted  ; 

the  lord  refused  to  admit  him  unless  he  paid  the  whole  fine,  for 

himself  and  the  others.     The  lord  seized  for  a  forfeiture  and  the 

seizure  was  after  three  proclamations  made  apparently  at  one 

Court :  but  it  was  held,  that  the  lord  had  no  right  to  seize  for  a 

forfeiture  before  admittance,  nor  quousque,  because  one  of  the 

devisees  had  offered  to  be  admitted.     In  Sir  Richard  Lechford's 

ca8e,1I  the  seizure  was  for  a  forfeiture  by  custom;  and  the  custom 

was,  if  any  copyhold  tenant  died  seised,  and  his  heir  did  not 


t  Carth.  41.  II  2  Wils.  162. 

X  1  Lev.  63.  IT  8  Co.  Rep.  99  a. 

§  Oro.  El.  879 ;  Yelv.  1 ;  Noy,  42. 
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Doe  d.       come  at  the  next  Court,  and  claim  the  tenement,  and  pray  to  be 
^^  admitted,  proclamation  should  be  made  that  the  heir  come,  &c. ; 

Tkubman.  jmj  gQ  g^t  two  other  Courts  following  the  like  proclamation  should 
be  made.  The  9  Geo.  I.  c.  29,  (which  speaks  of  proclamations 
at  ''the  three  next  Courts,")  only  applies  to  certain  specified 
[  *75S  ]  cases,  viz.  those  of  fones  covert  and  infants,  and  that  ^statute 
is,  in  other  respects,  more  strict  than  the  general  law,  even  in 
cases  where  a  forfeiture  was  to  be  enforced.  That  the  only 
object  of  the  seizure  quomqtie  is  to  compel  the  heir  to  come  in, 
and  that  proclamations  are  not  essential,  except  in  cases  of 
forfeiture,  appears  clearly  from  Kitchen  on  Courts,  246  and  177, 
8rd  ed. ;  Coke's  Copyh.  c.  41 ;  2  Watkins,  279 ;  and  from 
Doe  dem.  Whitbread  v.  Jenney,\  where  Lord  Ellbnborough 
observes,  ''that  the  proclamations  are  not  intended  to  inform 
persons  of  their  titles,  but  to  give  notice  to  those  who  have 
a  right  to  be  admitted  that  the  tenancy  is  vacant,  and  that  the 
lord  requires  of  those  who  are  entitled  to  take  upon  them  the 
tenancy." 

(Lord  Tenterden,  Ch.  J. :  Is  there  any  instance  in  which  it 
appears  distinctly  that  there  has  been  any  Court  intervening 
between  the  three  proclamations  ?) 

None;  but  all  the  cases  are  of  seizures  for  forfeiture  and  not 
qvx)Uique. 

Comyn,  contra: 

There  must  be  three  proclamations,  at  three  consecutive  Courts, 
to  entitle  the  lord  to  seize  qiiousque.  That  would  undoubtedly 
be  so  in  case  of  seizure  for  a  forfeiture.  Lord  C.  B.  Gilbert,  in 
his  Treatise  on  Tenures,  230,  mentions  proclamations  at  one 
Court,  and  the  two  Courts  next  following.  The  tenant  may 
consider  the  proceedings  as  abandoned  if  there  be  any  intervening 
Court  at  which  no  proclamation  is  made.  If  the  lord  may  suffer 
three  years  to  elapse,  he  may  thirty.  The  proceeding  in  outlawry 
bears  a  strong  analogy  to  that  of  a  seizure  by  the  lord  qtunisqne. 
The  object,  in  each  case,  is  to  compel  a  party  to  appear.     By  the 

t  5  East,  522. 
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exiffi  facias  J  the  sheriff  is  commanded  to  require  *the  defendant        Doe  d. 

BOVBR 

from  county  court  to  county  court.     In  point  of  practice,  the  pro-  ,,. 

damations  are  made  at  five  consecutive  Courts.    In  Plowden,  871,     Tbubman. 
Dyer  says,  that  if,  upon  the  exigent,  it  is  returned  that  the  party  '' 

is  qtiurto  exacttis,  and  that  there  is  one  county  wanting,  and  upon 
this  another  writ  issues  aUocato  cmnitatu,  this  fifth  county  ought 
to  be  that  which  is  next  after  the  fourth  :  for  if  it  be  not,  but  if 
the  day  of  the  fifth  county  is  the  day  of  the  return  of  the  exigent, 
or  is  passed  before  the  date  of  the  second  writ,  or  if,  upon  other 
accident,  the  county  at  which  he  is  outlawed  be  not  the  next  after 
the  fourth,  it  has  been  held  in  the  Common  Bench  to  be  error ; 
for  a  time  commenced  ought  to  be  continued  without  intermission. 
The  same  principle  applies  to  this  case. 

Cur.  adv.  vult. 

LoBD    Tentbbdbn,  Ch.  J.  now  delivered  the  judgment  of  the 
CouBT : 

The  only  question  reserved  for  the  consideration  of  the  Court 
in  this  case  was,  whether,  in  order  to  entitle  the  lord  to  seize  a 
copyhold  qiumsqiL€j  for  the  purpose  of  compelling  the  tenant  to 
come  in  and  be  admitted,  it  is  necessary  that  the  three  proclama- 
tions should  be  made  at  three  consecutive  Courts  ?  Here  more 
than  one  Court  intervened  between  the  proclamations ;  and  the 
question  is,  whether  the  lord  was  entitled  to  seize  ?  We  are  of 
opinion  that  he  was  not.  The  case  was  argued  by  a  gentleman 
extremely  well  versed  in  this  branch  of  the  law ;  and  he  was 
compelled  to  admit  that  there  was  no  authority  to  shew  that  the 
proclamations  might  be  so  made.  But  he  contended  that, 
though  in  cases  of  seizure  for  a  forfeiture,  the  proclamations 
were  generally  required  to  be  made  at  consecutive  *Courts,  that  [  *760  ] 
was  by  custom,  and  that  that  was  not  necessary  in  order  to 
warrant  the  lord  in  seizing  quotisqtie.  There  being  no  authority 
for  this  distinction,  we  must  form  our  judgment  by  analogy  to 
proceedings  of  a  similar  nature.  The  proclamations  at  the  lord's 
Court  are  substituted  for  the  notice  which  ought  to  be  given  to 
the  heir,  if  known,  that  the  tenancy  is  vacant.  The  proceeding 
bears  some  analogy  to  proceedings  in  outlawry,  to  compel  a  party 
to  appear  in  Court  to  answer  the  complaint  of  another.    In  such 
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a  proceeding,  the  sheriff  is  commanded  by  the  exigi  facias  to 
cause  the  defendant  to  be  required  from  county  court  to  county 
court,  or  from  busting  to  busting,  if  in  London ;  and  it  has  been 
held,  that  proclamations  should  be  made  at  five  successive  county 
courts  or  hustings,  for  that  a  time  commenced  ought  to  be  con- 
tinued without  intermission.  So,  in  proceedings  against  bail, 
where  there  are  two  writs  of  scire  faunas,  and  two  returns  of  nt/it7, 
the  second  scire  facias  must  be  tested  on  the  return  day,  or  if  by 
original,  on  the  quarto  die  post,  of  the  first.  It  seems  to  us  to  be 
reasonable  that  a  similar  rule  should  apply  to  copyholds.  It 
may  be  that  the  party  to  be  admitted  may  watch,  after  proclama- 
tion made  at  one  Court,  to  see  if  anything  further  takes  place  at 
the  next,  and  if  not,  he  may  think  the  proceedings  are  abandoned. 
There  appears  no  sound  distinction  between  proclamations  in 
cases  of  seizure  for  a  forfeiture  and  proclamations  for  seizing 
a  copyhold  quovsque.     The  judgment  of  the  Court  must  therefore 

be  for  the  defendant. 

Judgment  for  defendant. 


1831. 
Jan,  26. 

[761] 


The   Eev.  WALKEE  KING  v.  The   Bev.  WILLIAM 

FKEDEKICK  BAYLAY. 

(1  Bam.  &  Adol.  761—794;  S.  C.  9  L.  J.  K.  B.  131.) 

King  Henry  the  Eighth  by  his  letters  patent  erected  and  refounded 
the  cathedral  church  of  Rochester,  and  appointed  therein  a  chapter, 
consisting  of  a  dean  and  six  prebendaries,  as  well  as  other  functionaries 
and  officers  not  of  the  chapter,  and  directed  that  the  dean  should  appoint 
the  inferior  officers ;  reserving  to  the  King,  his  heirs  and  successors,  the 
right  of  nominating  the  dean  and  six  prebendaries,  and  their  successors, 
as  vacancies  occurred.  King  Charles  the  First  by  his  letters  patent  granted 
to  A.,  archdeacon  of  Bochester,  and  his  successors  the  first  canonry  or 
prebend  which  after  the  date  of  the  letters  patent  should  become  vacant 
by  death,  resignation,  &c.,  and  that  the  said  prebend  or  canonry  should 
be  united  and  annexed  to  the  archdeacon  and  his  successors. 

In  1639  A.  was  admitted  to  the  said  prebend ;  and  he  and  his  successors, 
being  archdeacons,  had  from  that  time  till  1827  held  that  prebend,  when 
B.,  the  last  archdeacon,  died.  Each  of  them  was  collated  and  inducted  to 
the  archdeaconry,  and  instituted  and  inducted  to  the  prebend,  separately 
and  distinctly.  When  the  last  archdeacon  died,  W.  was  Bishop,  and  by 
him  0.  was  collated  and  admitted  to  the  archdeaconry,  and  also  instituted 
to  the  prebend,  but  he  had  not  been  inducted  into  either  at  the  time  of 
the  Bishop's  death  in  February,  1827.  On  the  12th  of  June,  1827,  the 
see  continuing  vacant,  another  clergyman,  D.,  was  presented  by  the 
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Lord  Chancellor  to  the  prebend  by  letters  patent  under  the  great  seal.  Kino 

and  he  was  inducted  thereto  on  the  16th  of  June,  1827.  On  the  27th  of  _  ^* 
June,  the  see  being  still  vacant,  King  George  the  Fourth  granted  the 
archdeaconry  to  C,  habendum  for  life,  with  all  profits,  pre-eminences, 
&c.  thereto  belonging ;  and  on  the  14th  of  July  following,  C.  was  duly 
inducted  into  the  ardideaconry : 

Held,  first,  that  the  prebend  being  an  ecclesiastical  benefice,  and  not 
a  mere  office,  the  Crown  might  alienate  it. 

Secondly,  that  King  Charles  the  First  might  lawfully  annex  it 
to  the  archdeaconry,  the  archdeacon  being  a  corporation  sole,  and 
also  a  spiritual  person  capable  of  discharging  all  the  duties  and 
exercifiing  all  the  functions  belonging  to  a  prebend,  and  that  the 
letters  patent  were  sufficient  for  the  purpose  of  annexing  it,  though 
the  annexation  was  only  of  that  prebend  which  should  first  become 
vacant. 

Held  further,  that  C.  was  entitled  to  the  prebend,  and  not  D. ;  because 
an  annexation  once  made  cannot  be  severed,  and  because  C.  became 
prebend  in  fact,  as  well  as  in  law,  by  his  institution  and  induction  into 
the  archdeaconry,  and  that  the  prior  institution  and  induction  of  D.  to 
the  prebend  was  wholly  void. 

This  was  an  action  of  assampsit  on  three  feigned  issues  :  first, 
whether  a  certain  prebend  in  the  cathedral  church  of  Rochester 
had  been  and  was  lawfully  annexed  and  united  to  the  arch- 
deaconry of  Rochester ;  secondly,  whether  the  said  Walker  King, 
as  archdeacon  of  Rochester,  was  entitled  to  the  said  prebend ; 
thirdly,  whether  the  said  William  Frederick  Baylay  was  entitled 
to  the  said  prebend.  The  cause  came  on  to  be  tried  before 
Lord  Tenterden,  Ch.  J.  at  the  sittings  after  Hilary  *Term,  1829,  [  •762  ] 
when  a  verdict  was  found  for  the  plaintiff  on  all  the  issues,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

By  a  statute  made  in  the  thirty-first  year  of  Hen.  YIII.  c.  9, 
*'  authorizing  the  King's  highness  to  make  Bishops  by  his  letters 
patents/'  it  was  enacted,  that  the  King  should  have  power  to  ' 
declare  and  nominate  by  his  letters  patents,  or  other  writings 
to  be  made  under  his  great  seal,  such  number  of  Bishops,  such 
number  of  cities,  sees  for  Bishops,  cathedral  churches,  and 
dioceses,  by  metes  and  bounds,  for  the  exercise  of  their  episcopal 
offices  and  administration  as  should  appertain,  and  to  endow 
them  with  such  possessions,  after  such  manner,  form,  and  con- 
dition as  to  him  should  be  thought  necessary  and  convenient ; 
and  also  should  have  power  to  make  and  devise  translations, 
ordinances,  rules,  and  statutes  concerning  them;  and  further, 
to  do  every  other  thing  which  he  should  think  requisite  for 
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KiNQ  the  good  perfection  and  accomplishment  of  his  most  godly  and 
.Batlat.  gracious  purposes  touching  the  premises,  or  any  other  charitable  or 
godly  deeds  to  be  devised  by  him  concerning  the  same ;  and  that  all 
such  translation^,  nominations,  foundations,  ordinances,  statutes, 
rules,  and  all  other  things  which  should  be  devised  and  expressed 
by  his  sundry  and  several  letters  patents,  or  other  writings  under 
his  great  seal,  touching  the  premises,  or  any  of  them,  or  any 
circumstances  or  dependencies  thereof  necessary  and  requisite 
for  the  perfection  of  the  premises,  should  be  as  effectual,  to  all 
intents  and  purposes,  as  if  done  by  the  authority  of  Parliament. 

By  virtue  of  this  statute,  Henry  VIIX.,  on  the  20th  of  June,  in 
the  thirty-third  year  of  his  reign,  by  his  letters  patent  under  the 
[  ♦763  ]  great  seal,  erected  and  refounded  *the  cathedral  church  of 
Bochester,  and  appointed  therein  a  chapter,  consisting  of  a  dean 
and  six  prebendaries,  as  well  as  other  functionaries  and  officers 
not  of  the  chapter.  The  dean  and  chapter  were,  by  the  same 
letters  patent,  incorporated  with  the  usual  powers  ;  and  the 
King  declared  therein  his  intention  of  promulgating  a  body  of 
statutes  for  the  governance  of  the  said  dean  and  chapter,  in  an 
indented  deed  to  be  thereafter  made ;  but  in  the  same  letters 
patent  the  mode  of  election  and  appointment  to  the  six  prebends 
was  provided  for  as  follows  : 

'^  Yolumus  etiam  et  per  praesentes  concedimus  praefato  decano 
et  capitulo  dictsB  ecclesise  cathedralis  Ghristi  et  Beat®  Maris 
Yirginis  Boffensis  et  successoribus  suis,  quod  decanus  ecclesiie 
cathedralis  illius  pro  tempore  existens  omnes  et  singulos  ecclesisB 
ejusdem  cathedralis  inferiores  officiarios  et  ministros,  ac  alias 
prsedictse  ecclesise  cathedralis  Ghristi  et  BeataB  MarisB  Yirginis 
Boffensis  quascunque  personas,  prout  casus  sive  causa  exiget, 
faciet  constituet  et  admittet  et  acceptabit  de  tempore  in  tempus 
in  perpetuum,  et  eos  et  eorum  quemlibet  sic  admissos  vel  admis- 
sum,  ob  causam  legitimam  non  solum  corrigere,  sed  etiam 
deponere  et  ab  eadem  ecclesia  cathedrali  amovere  et  expellere 
possit  et  valeat :  salvis  nobis  et  haeredibus  et  successoribus  nostris 
titulo  jure  et  auctoritate  decanum  ecclesise  cathedralis  praedictae, 
ac  praedictos  sex  prebendaries  et  successores  suos,  ac  sex 
pauperes  ibidem,  ex  liberalitate  nostra,  nominandi  assignandi  et 
praBficiendi,  qualitercimque  et  quotiescunque  ecclesiae  prsedictad 
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cathedrali  de  decano  et  prsBbendariis  vel  pauperibuB  prsedictis  sive        King 
eorum  aliquo  per  mortem  vel  alitor  vacare  contigerit,  per  literas      baylat. 
nostras  patentes  de  tempore    in    tempas  ^ordinare  prseficere       [  *764  ] 
et  praBsentare  aliqoibus    in    preesentibus    supradictis    inde    in 
contrariam  non  obstantibus." 

Certain  commissioners,  subsequently  appointed  by  Henry  VIII., 
by  a  certain  writing  under  their  hands,  but  not  contained  in  an 
indenture,  nor  under  the  great  seal,  bearing  date  the  last  day  of 
June,  in  the  thirty-sixth  year  of  his  reign,  delivered  certain 
statutes  for  the  good  government  of  the  said  cathedral  church. 
In  one  of  these,  *'  de  qualitatibus,  electione  et  admissione  canoni- 
corum,"  it  was  ordained,  in  the  King's  name,  "  ut  quotiescunque 
contigerit  aliquem  canonicorum  prsedictsB  ecclesiae  per  mortem, 
resignationem,  privationem,  cessionem,  vel  alio  quovis  modo  ab 
ecclesia  nostra  recedere  amoveri  aut  expelli,  ille  pro  canonico 
habeatur  et  acceptetur  quem  nos  et  successores  nostri  nominandum 
AC  eligendum  perque  literas  patentes  magno  sigillo  nostro  aut 
successorum  nostrorum  sigillatas  episcopo  Boffensi  prsesentandum 
esse  duximus."  It  then  went  on  to  prescribe  what  description 
of  persons  should  or  not  be  eligible.  A  form  of  oath  was  also 
given,  by  which  the  canon,  on  his  admission,  swore  to  maintain 
the  possessions  and  rights,  and  observe  and  cause  to  be  observed 
the  statutes  of  the  cathedral  church,  to  promote  its  advantage, 
and  if  called  to  any  office  in  the  said  church,  to  execute  the  same 
diligently.  The  King  reserved,  to  himself  and  his  successors  the 
power  of  altering  these  sfotutes  and  framing  others. 

Charles  the  First,  on  the  6th  of  December,  in  the  thirteenth 
year  of  his  reign,  caused  to  be  made  certain  letters  patent  under 
the  great  seal,  which  were  in  due  manner  enrolled  in  Chancery ; 
and  were  in  substance  as  follows  : 

''  Bex  omnibus  ad  quos,  &c. :  salutem.  Sciatis  quod  nos  pro  [  766  ] 
meliori  supportatione  et  sustentatione  Elizei  Burges  sacrae 
theologisB  baccalaurei,  modo  archidiaconi  ecclesisB  nostrse  cathe- 
dralis  Christi  et  BeatSB  MarisB  Yirginis  Boffensis,  et  successorum 
suorum,  archidiaconorum  ecclesiae  ejusdem,  de  gratia  nostra 
speciali,  &c.  dedimus  et  concessimus,  ac  per  prsesentes  pro  nobis 
hseredibus  et  successoribus  nostris  damns  et  concedimus  prefato 
Jilizeo  Burges  archidiacono  predicto  et  successoribus  suis  quem 
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KiKo        cunque  canonicatum  sive  praebendam  in  ecclesia  nostra  cathedral! 

Batlat.  Christi  et  Beatae  Mariae  Yirginis  Boffensis  primum  et  proxime 
post  datum  presentium  post  (per)  mortem,  resignationem,  &c. 
cujuscunqae  prsebendse  ibidem  vacari  contigerit,  et  ad  donationem 
et  dispositionem  nostram,  hseredum  et  successorum  nostrorum 
•  devenerit,  si  haec  praesens  concessio  nostra  minime  facta  fuisset ; 
salvo  jure  cujuslibet  cui  aliqua  prior  concessio  de  aliqua  praBbenda 
sive  canonicatu  in  ecclesia  cathedrali  praBdicta  per  nos  antehac 
facta  fuerit ;  habendum  dictam  prebendam  sive  canonicatum  cum 
pertinentiis  praBfato  archidiacono  Boffensi  et  successoribus  suis 
archidiaconis  prasdictis  in  perpetuum,  tenendos  de  nobis, 
haeredibus  et  successoribus  nostris  in  puram  et  perpetuam 
eleemosinam."  And  it  was  further  ordained,  ''  quod  praebenda 
sive  canonicatus  praedictus  archidiacono  praedicto  et  successoribus 
suis  -de  cetero  sit  et  erit  unitus  et  annexus  in  perpetuum ;  ac 
dictam  prebendam  sive  canonicatum  praedictum  archidiacono 
praBdicto  et  successoribus  suis  archidiaconis  Boffensibus  praBdictis 
pro  nobis  haeredibus  et  successoribus  nostris  unimus  et  annec- 
timus  in  perpetuum  per  praBsentes,  &c.  In  cujus  rei,  &c.  C.  B. 
apud  Westm.  &c.     Statuto,  actu,  ordinatione,  provisione,   pro- 

[  *766  ]  clamatione,  sive  restrictione,  in  contrarium  inde  antehac  *habito, 
facto,  edito,  ordinate  seu  proviso,  aut  aliqua  alia  re,  causa,  vel 
materia  in  aliquo  non  obstante." 

The  Bishop  of  Bochester  for  the  time  being,  in  right  of  his  see, 
is  patron  of  the  said  archdeaconry ;  and  from  the  16th  of  April, 
1689,  when  the  said  Elizeus  Burges  was  admitted  to  a  prebend 
in  the  said  cathedral  church,  and  held  the  same  together  with 
the  said  archdeaconry,  until  January,  1827,  when  the  venerable 
John  Law,  the  immediate  predecessor  of  the  plaintiff  in  the  said 
archdeaconry  as  hereinafter  mentioned,  departed  this  life,  the 
archdeacon  for  the  time  being  of  the  said  archdeaconry  held  also 
the  same  prebend,  to  which  Elizeus  Burges  was  so  admitted  as 
aforesaid ;  but  each  of  the  said  archdeacons,  in  number  seven, 
took  the  archdeaconry  and  the  prebend  under  a  separate  and 
distinct  collation  and  institution,  and  separate  inductions ;  and 
in  all  the  instances  in  which  any  registry  on  this  subject  was 
extant  in  the  books  of  the  dean  and  chapter,  (namely  from  1679) 
distinct  letters  mandatory  were  addressed  to  them  by  the  Bishop^ 
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for  the  indaction  of  the  archdeacon  to  the  archdeaconry  and  to        King 
the  prebend.    There  were  also  entries  in  the  register  books  of      baylat. 
the  Bishop  of  Bochester,  the  oldest  of  which  was  in  1715,  shewing 
the  last  four  predecessors  of  the  plaintiff  to  have  been  collated  to 
the  archdeaconry,  and  instituted  to  the  prebend  separately. 

On  the  death  of  Dr.  John  Law,  the  said  Walker  King,  the  now 
plaintiff,  was  collated  and  admitted  to  the  archdeaconry,  and  was 
also  instituted  to  the  prebend  by  the  late  Lord  Bishop  of  Rochester 
in  the  usual  forms ;  and  the  said  Bishop  made  and  executed  his 
several  mandates,  directed  to  the  dean  and  chapter  of  Rochester, 
to  induct  and  instal  the  said  Walker  King  into  the  real,  ^actual,  [  *767  ] 
and  corporal  possession  of  the  said  archdeaconry,  and  of  the  said 
prebend  respectively;  but  the  plaintiff  was  not  inducted  into 
either  in  the  lifetime  of  the  said  late  Bishop,  and  at  the  time  of 
the  death  of  the  said  Bishop,  in  February,  1827,  the  archdeaconry 
and  prebend  were  vacant. 

On  or  about  the  12th  of  June,  1827,  the  archdeaconry  and 
prebend  still  continuing  vacant,  and  the  see  of  Rochester  being 
also  vacant,  the  defendant,  W.  F.  Baylay,  presented  a  petition  to 
Lord  Lyndhurst,  the  Lord  High  Chancellor  of  Great  Britain, 
stating,  that  a  prebend  of  the  cathedral  church  of  Rochester  was 
then  void  by  the  death  of  the  late  incumbent,  and  the  same  being 
not  in  charge  in  the  King's  books,  the  presentation  thereof 
belonged  to  the  Lord  Chancellor  in  full  right,  and  he  therefore 
prayed  that  he  might  be  presented  to  the  said  prebend.  No 
other  prebend  in  the  said  cathedral  church  was  at  that  time 
vacant.  On  the  same  12th  day  of  June,  1827,  the  Lord  Chancellor, 
by  letters  patent  of  presentation  under  the  great  seal,  but  which 
were  not  enrolled  of  record,  presented  the  defendant  to  the  said 
prebend.  The  letters  patent,  which  were  addressed  to  the  Arch-* 
bishop  of  Canterbury,  recited  that  a  prebend  in  the  cathedral 
church  of  Rochester  was  then  legally  void  by  the  death  of  the 
last  prebendary  thereof,  and  to  the  King's  presentation  in  full 
right  belonging,  and  they  called  upon  the  Archbishop  to  admit 
the  defendant  to  the  said  prebend,  and  to  institute,  instal,  induct, 
and  invest  him  with  all  profits,  rights,  &c.  thereto  belonging,  as 
the  late  prebendary  enjoyed  the  same.  And  by  the  same  letters 
patent,  the  said  prebend  was  granted  to  the  defendant  for  life* 
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Eiso        He  was  accordingly  admitted  and  instituted,  and,  on  the  19th  of 
Batlat.      June,  1827,  was  inducted  *into  the  said  prebend ;    and  within 

[  *768  ]  two  months  after  such  induction  did  all  things  required  by 
statute  IS  &  14  Car.  II.  c.  4,  or  by  any  law  or  statute  then  in 
force,  to  be  done  by  persons  presented  or  collated  to  any  prebend 
within  the  realm  of  England. 

On  or  about  the  27th  of  June,  1827,  King  George  IV.,  by  his 
letters  patent  under  the  great  seal,  and  which  last-mentioned 
letters  patent  were  in  due  manner  enrolled  in  Chancery,  granted 
to  the  plaintiff,  W.  King,  the  said  archdeaconry  of  Rochester, 
therein  described  as  being  then  void  by  the  death  of  Dr.  John 
Law,  late  archdeacon  thereof,  and  in  the  King's  gift  by  lapse, 
by  virtue  of  the  prerogative  royal  or  otherwise  howsoever,  to 
have  and  to  hold  the  said  archdeaconry  to  him  the  said  W.  King 
during  his  natural  life,  together  with  all  profits,  commodities, 
emoluments,  and  all  other  rights  and  pre-eminences  whatsoever 
thereto  belonging,  or  thereafter  to  belong.  The  plaintiff  was 
duly  instituted,  inducted,  and  installed  to  and  into  the  arch- 
deaconry by  virtue  of  this  grant ;  and  within  two  months  did 
all  things  required  by  law  to  be  done  by  persons  presented  or 
collated  to  any  ecclesiastical  benefice  or  promotion  in  England. 

The  case  then  set  out  different  letters  patent  of  Henry  YIII., 
whereby  he  refounded  the  cathedral  churches  of  Canterbury, 
Durham,  Ely,  Winchester,  Carlisle,  Chester,  Worcester  and 
Oxford,  and  in  all  of  them  there  was  a  clause  reserving  to  the 
King,  his  heu-s  and  successors,  the  right  of  appointing  the  deans 
and  prebendaries,  similar  to  that  in  the  letters  patent  whereby 
Henry  YIII.  refounded  the  cathedral  church  of  Bochester.  It 
then  set  out  various  letters  patent,  whereby  the  right  of  nomi* 
nating  prebendaries  in  those  several  cathedrals  was  granted 

[  •769  ]  away  from  the  Crown.  By  an  indenture,  made  *between  King 
Edward  VI.  of  the  first  part,  the  executors  of  Henry  VIII.  of  the 
second  part,  and  the  then  Archbishop  of  Canterbury  of  the  third 
part,  reciting  that  King  Henry  VIH.,  by  his  last  testament,  had 
willed  that  all  such  grants  as  he  had  made  to  any,  which  were 
not  yet  perfected,  and  all  such  recompenses  for  exchsmge,  sale, 
or  any  other  thing,  as  ought  to  have  been  made  by  his  Highness, 
and  were  not  accomplished,  should  be  perfected,  and  had  charged 
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and  empowered  his  executors  to  see  the  same  performed  during  eino 
the  minority  of  his  son  King  Edward  YI. ;  and  reciting  also,  baylat. 
that,  npon  an  agreement  of  an  exchange  of  divers  manors,  &c. 
between  the  late  King  and  the  said  Archbishop,  the  Archbishop 
had  granted  to  the  King,  his  heirs,  and  successors,  divers 
manors,  &c.  in  the  indenture  described  ;  and  that  for  recompense 
of  the  same,  the  late  King  intended  to  give  and  grant  to  the 
Archbishop  divers  manors,  &c.  thereinafter  expressed,  which  at 
the  said  King's  death  remained  unperformed ;  therefore^  King 
Edward  YI.,  by  the  advice  of  the  said  executors,  granted,  and 
the  said  executors  covenanted,  that  the  King  should,  before  the 
feast  of  the  Nativity  then  next,  by  his  letters  patent,  grant  to 
the  said  Archbishop  the  advowsons,  gifts,  presentations,  smd 
rights  of  patronage  of  certain  prebends  in  Ghristchurch,  Canter- 
bury, to  hold  to  the  said  Archbishop  and  his  successors,  of  the 
King,  his  heirs  stnd  successors  in  free  alms  for  ever,  under  the 
yearly  rent  of  651.  14«.  6^.  The  grant  was  accordingly  made 
by  the  King's  letters  patent,  and  by  virtue  thereof  the  said 
Archbishop  and  his  successors  have  ever  since  collated  to  the 
said  prebends.  It  appeared  by  other  letters  patent,  set  out  in  the 
case,  that  King  Philip  and  Queen  Mary,  from  the  second  and  third 
to  the  fourth  and  fifth  year  of  their  reign,  granted  *the  right  [  *770  j 
of  nominating  to  divers  prebends  or  canonries  in  the  cathedral 
churches  of  Durham,  Ely,  Winchester,  Carlisle,  and  Chester,  to 
the  Bishops  of  those  dioceses  respectively  and  their  successors, 
non  obstantilma  the  before-mentioned  foundation  and  ordinances 
of  Henry  VIII.,  or  any  other  statutes  and  ordinances:  which 
rights  of  nomination  the  said  Bishops  and  their  successors  have 
ever  since  enjoyed.  King  Charles  I.,  by  letters  patent,  after 
reciting  that  Margaret  Countess  of  Bichmond  had  founded  a 
perpetual  lectureship  of  divinity  in  the  University  of  Oxford, 
refounded  and  established  the  said  lectureship,  and  created  the 
reader  and  his  successors  a  body  corporate ;  and  the  King  then 
gave  and  granted  to  the  said  lecturer  and  his  successors  for  the 
time  being,  any  canonry  or  prebend  in  the  cathedral  church  of 
Worcester  which  should  next  after  the  date  of  those  letters  patent 
become  vacant;  and  he  further  granted  that  the  prebend  or 
canonry  should  be  united  and  annexed  '*  lectori  et  successoribus 
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KiKo  suis  '*  for  ever.  By  other  letters  patent,  the  same  King  granted 
Baylay.  to  John  Morris,  Begius  Professor  of  Hebrew  and  lecturer  therein, 
in  the  University  of  Oxford,  any  canonry  or  prebend  in  the 
cathedral  church  of  Oxford  which  should  next  become  vacant, 
to  have  and  to  hold,  with  all  its  profits,  rights,  pre-eminencies,  &c. 
so  long  as  he  should  continue  such  Begius  Professor  of  Hebrew 
and  lecturer  in  the  University  of  Oxford,  and  no  longer ;  and  he 
further  granted  to  the  chancellor,  masters,  and  scholars  of  the 
University,  and  their  successors,  that  on  every  subsequent  vacancy 
of  the  said  canonry  or  prebend,  the  same  should  come,  and  be 
given  (**  deveniet  et  concedetur ")  to  any  person  who,  for  the 
time  being,  should  be  Professor  of  Hebrew  at  Oxford ;  liabenduni 
[  'TTi]  to  such  Hebrew  Professor  and  his  ^successors  during  office. 
The  said  Professors  of  Divinity  and  of  Hebrew,  and  their  suc- 
cessors respectively,  have  always  been  admitted,  instituted,  and 
inducted  to  the  canonries  and  prebends  annexed  by  the  said 
grants  to  their  professorships. 

A  preliminary  question  was  reserved  for  the  opinion  of  the 
Court,  as  to  the  admissibility  of  the  evidence  respecting  other 
foundations  than  that  of  Bochester ;  but  this  was  not  dwelt  upon 
in  the  argument  on  either  side.  The  other  questions  submitted 
to  the  Court  were  the  three  upon  which  the  feigned  issues  were 
taken,  as  already  stated.  Unless  the  Court  thought  the  plaintiff 
entitled  to  the  verdict  on  the  first  two  issues,  it  was  to  be  entered 
for  the  defendant.  Either  party  was  to  be  at  liberty  to  turn  the 
case  into  a  special  verdict  with  the  permission  of  the  Court. 
The  case  was  argued  in  last  Michaelmas  Term,  by 

Heberden,  for  the  plaintiff.     *     *     * 

[  779  ]  Coleridge,  contra.     *     *     * 

[  787  ]  Heberden,  in  reply.     *     *     * 

Cur.  adv.  vult. 

[  789  ]       Lord  Tbnterden,  Ch.  J.  now  delivered  the  judgment  of   the 

Court,  and  after  stating  the  facts  of  the  case,  proceeded 
as  follow : 

The  questions  are,  first,  whether  King  Charles  could  annex  the 
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prebend  to  the  archdeaconry  so  as  to  bind  his  own  saccessors  ?        Kino 
Secondly,  whether  the  instrument  is  sufficient  for  such  annexation  ?      baylat. 
Thirdly,  whether  the  plaintiff,  the  archdeacon,  is  entitled  to  the 
prebend  to  which  he  has  not  been  instituted  or  inducted  by  the 
Bishop,  as  against  the  defendant,  who  was  presented,  instituted, 
and  inducted  during  the  vacancy  of  the  bishoprick. 

A  question  has  been  made  as  to  the  admissibility  of  *the  [  *790  ] 
evidence  of  the  annexation  or  grant  of  prebends  or  canonries 
in  some  other  cathedrals.  This,  however,  is  a  case  in  which 
nothing  was  or  could  properly  be  left  to  the  decision  of  the  jury, 
the  whole  being  matter  of  law;  and  admitting  for  argument's 
sake  that  these  instruments  were  not  properly  evidence,  yet  they 
might  have  been  cited  to  the  Court  as  precedents  and  matters 
of  history.  And,  therefore,  this  question  is  immaterial  to  the 
decision  of  the  cause. 

First,  this  prebend  was  in  the  gift  and  patronage  of  the  Crown, 
and  there  can  be  no  doubt,  that  in  the  time  of  King  Charles  I., 
the  Crown  might  generally  alienate  its  patronage  as  well  as  its 
other  possessions.  And,  therefore,  unless  there  be  something 
special  and  peculiar  to  the  patronage  of  this  prebend  so  as  to  take 
it  out  of  the  general  rule,  the  King  might  alienate  it. 

It  was  contended  that  there  was  such  special  and  peculiar 
matter  arising  out  of  the  foundation  of  this  cathedral,  and  the 
statutes  made  for  its  government.  It  was  also  contended  that  this 
canonry  or  prebend  was  an  office,  and  such  an  office,  that  the 
KiDg  coold  not  delegate  the  nomination  to  it,  to  another :  but  it 
is  clear,  that  this  canonry  is  not  an  office  in  the  ordinary  sense 
of  that  word,  but  is  really  an  ecclesiastical  benefice. 

Then  is  there  any  thing  in  the  foundation  or  the  statutes  of 
this  cathedral  so  special  and  peculiar  as  to  exempt  this  benefice 
from  the  general  power  of  alienation  ? 

By  the  charter  of  foundation,  the  appointment  of  the  dean  and 
six  prebendaries  is  reserved  to  the  Crown ;  (this  is  also  done  by 
the  statutes,  supposing  them  to  have  the  force  of  law,  which  may 
be  questionable,)  ^although  the  appointment  of  other  ministers  [  *79l  ] 
is  given  to  the  dean.  The  appointment,  therefore,  was  in  the 
Crown;  and  can  there  be  any  difference  as  to  the  power  of 
alienation,  between  a  patronage  of  a  benefice  so  newly  created, 
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Euro        and  the  patronage  of  a  benefice  existing  from  time  immemorial, 
Batlay.      of  ^hich  the  patronage  either  originally  belonged,   or  came 
afterwards  to  the    Crown    by  grant,   escheat,   or  other  legal 
acquisition  ?    We  can  see  no  reason  for  any  such  distinction. 

Then  if  the  Crown  could  alienate  this  patronage,  the  next 
point  for  consideration  is,  whether  the  Grown  could  annex  the 
prebend  to  the  archdeaconry,  and  unite  it  therewith. 

The  history  of  the  law  on  the  subject  of  annexation  and  union 
is  amply  detailed  in  Plowden's  report  of  the  case  of  Grendon  v. 
.  The  Bishop  of  Lincoln;  t  and  it  appears  that  before  the 
Reformation  the  Pope,  as  supreme  ordinary,  used  to  make 
appropriations  without  the  consent  of  the  diocesan;  and  that 
upon  the  Beformation,  the  power  of  the  Pope  was  by  the  Acts 
of  Parliament  transferred  to  the  King;  and  in  that  case  an 
appropriation  made  by  King  Edward  YI.  of  a  benefice  in  his 
own  gift  to  the  dean  and  chapter  of  Worcester,  was  held  good. 
And,  therefore  if  King  Charles  could  have  granted  the  patronage 
and  right  of  presentation  of  this  prebend  to  another,  as  I  have 
already  said  we  think  he  might,  there  can  be  no  reason  against 
his  appropriating  or  annexing  it,  in  the  same  way  as  he  might 
appropriate  any  rectory. 

It  is,  however,  requisite,  that  an  appropriation  or  annexation 
should  be  made  to  a  party  competent  to  receive  it,  and  such  party 
[  *792  ]  must  be  a  corporation  aggregate  or  *'sole,  having  perpetual 
succession,  and  not  a  natural  person ;  for  the  appropriation  is  to 
the  party  and  successors,  not  heirs,  and  such  party  must  also 
possess  a  spiritual  character.  Originally,  appropriations  were 
only  made  to  sole  corporations,  who  could  discharge  in  person 
the  duties  of  the  incumbent,  and  exercise  the  cure  of  souls ;  they 
were  afterwards  made  to  corporations  aggregate,  such  as  prior 
and  convent,  or  dean  and  chapter;  and  such  were  held  valid, 
although  they  might  justly  be  the  subject  of  complaint.  Now  I 
take  it  to  be  clear  that  an  archdeacon  is  a  corporation  sole,  and 
most  undoubtedly  he  is  a  spiritual  person  capable  of  discharging  all 
the  duties  and  exercising  all  the  functions  of  a  canon  or  prebendary. 

Upon  the  whole,  therefore,  we  conclude  that  it  was  competent 
to  King  Charles  I.  to  annex  this  prebend  to  the  archdeaconry* 

t  Plowd.  403. 
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The  next  qnestion  is,  whether  the  instrument  is  sufficient  for  Knio 
the  purpose.  It  appears  that  at  the  date  of  the  instrument,  no  batlat. 
prebend  or  canonry  was  vacant ;  and  the  grant  and  annexation 
profess  to  be  of  that  which  shall  first  become  vacant  after  the  date 
of  the  instrument.  And  we  learn  from  the  same  case  in  Plowden, 
that  rectories  were  often  appropriated  during  plenarty,  to  take 
effect  upon  the  first  avoidance,  and  that  such  appropriations  were 
valid.  And  we  have  only  to  read  the  instrument,  and  we  shall 
see  that  it  is  in  substance  and  language  sufficient  and  proper  to 
answer  the  object  of  the  Crown. 

Upon  the  third  question,  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  the  prebend,  and  that  the  defendant  is  not.  An 
annexation  once  made  cannot  be  severed.  An  impropriator  could 
not  sever  the  rectory  from  *the  subject-matter  to  which  it  had  L  *^--^  ] 
been  annexed,  by  grant  of  the  advowson,  though  if  he  presented 
another  person  to  it,  it  became  presentable  ever  afterwards. 
After  the  appropriation  took  effect  by  the  first  avoidance,  the 
benefice  was  deemed  to  be  always  full.  If  the  appropriation  was 
made  to  a  corporation  sole,  all  must  become,  in  fact,  vacant  for  a 
time  by  the  natural  death  of  the  corporator ;  but  as  soon  as  a 
new  abbot  or  prior,  &c.  was  appointed,  he  became  rector  without 
more.  There  is  no  instance  of  an  attempt  to  take  advantage  of 
the  vacancy  of  the  situation  of  abbot,  prior,  &c.  to  disannex  the 
appropriated  benefice  even  for  that  turn.  It  is  true  that  in 
the  present  case,  by  the  death  of  the  Bishop,  who  is  patron  of  the 
archdeaconry,  the  right  of  presenting  to  the  archdeaconry  had 
devolved  upon  the  Crown.  But  unless,  if  the  bishoprick  was 
full  when  the  archdeaconry  became  vacant,  the  Crown  could,  by 
anticipating  the  Bishop's  appointment  of  an  archdeacon,  have 
made  a  valid  presentation  to  the  prebend,  no  reason  can  be  found 
for  saying  that  the  Crown  might  make  the  severance  when  the 
right  of  presenting  to  the  archdeaconry  happened  to  be  in  itself. 
There  is,  as  I  have  already  intimated,  no  instance  of  an  attempt 
to  sever  upon  the  natural  death  of  an  abbot,  dean,  &c.,  although, 
certainly,  in  ancient  times,  the  right  of  appointing  the  abbot, 
dean,  rector,  or  other  corporator  to  whom  the  appropriation  was 
made,  may  often  have  been  in  the  Crown.  But  although  the 
defendant  may  not  be  entitled  by  reason  of  the  incompetency  of 
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Ema  the  Crown  to  present  him  to  the  prebend,  it  was  contended  that 
Baylat.  the  plaintiff  was  not  prebendary,  because  he  had  not  been 
instituted  and  inducted.  It  appears  by  the  case  to  have  been  the 
[  *794  ]  practice  for  the  archdeacon  to  be  *instituted  and  inducted 
separately  to  the  archdeaconry  and  the  prebend;  but  if  those 
acts  were  not  required  by  law,  the  practice  will  not  make  them 
necessary.  And  we  learn  from  the  authority  to  which  I  have 
before  referred,  that  upon  a  provision  or  appropriation  made  by 
the  Pope,  the  party  designed  by  the  provision,  or  to  whom  the 
appropriation  was  made,  was,  as  soon  as  the  vacancy  happened, 
adjudged  incumbent  without  admission  or  institution,  and  might 
enter  upon  the  rectory  and  take  the  profits  without  induction. 
And  a  case  to  this  effect  is  cited  from  the  89  Hen.  yi.,f  where  a 
prior,  being  parson  imparsonee,  maintained  trespass  against  the 
lessee  of  one  who  had  been  admitted,  instituted,  and  inducted 
into  the  rectory  more  than  six  months  before,  all  those  acts  being 
held  void.  By  parity  of  reason,  it  appears  to  us  that  the  plaintiff 
became  prebendary  in  fact  as  well  as  law,  by  his  institution  and 
induction  into  the  archdeaconry,  and  that  the  prior  institution 
and  induction  of  the  defendant  were  wholly  void. 

Judgment  for  the  plaintiff. 


1831.  MURRAY  V.  HEATH  and   OTHERs.t 

Jan,  17. 
(1  Bam.  &  Adol.  804—812  ;  S.  C.  9  L.  J.  K.  B.  111.) 

'-        -'  A.  being  employed  by  B.  to  engrave  plates  from  drawings  belonging 

to  B.,  took  off  from  the  plates  so  engraved  by  him  a  number  of  proof 
impressions,  which  he  retained  for  his  own  use.  A.  afterwards  became 
bankrupt,  and  the  proofs  of  which  he  had  so  possessed  himself  were 
advertized  by  his  assignees  for  sale :  Held,  that  neither  he  nor  his 
assignees  were  liable  by  the  17  Geo.  III.  c.  57,  to  an  action  for  having 
disposed  of  pirated  prints  without  the  consent  of  the  proprietor,  inasmuch 
as  that  statute  applied  to  impressions  of  engravings  pirated  from  other 
engravings,  and  not  to  prints  taken  from  a  lawful  plate. 

The  first  count  of  the  declaration  stated,  by  way  of  inducement, 
that  the  plaintiff  was  possessed  of  and  had  the  right  to  the  sole 

t  Plowd.  oOO.  (1889)  40  Ch.  D.  345,  350  ;  58  L.  J. 

X  Cited  in  the  judgment  of  NoETH,      Ch.  251,  254. — R.  C. 
J.  in   Pollard  v.   Photographic    Co. 
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use  of  divers  drawings,  his  property ;  that  he  delivered  them  into  Mubaat 
the  custody  of  Heath,  to  be  by  him  engraved  on  copper-plates  heath. 
for  the  plaintiff's  sole  use,  for  reward  from  the  plaintiff  to  Heath, 
aod  to  be  returned  with  such  copper-plates  when  so  engraved ; 
that  the  plaintiff  retained  Heath  in  that  behalf,  and  that  Heath 
accepted  the  drawings,  and  took  the  same  for  the  purposes 
aforesaid ;  that  Heath  under  the  said  retainer  engraved  the  said 
drawings  on  copper-plates  *for  the  plaintiff,  and  that  the  plaintiff  C  'SOS  ] 
paid  him  such  reward:  it  then  charged  that  the  defendants, 
whilst  the  drawings  and  copper-plated  remained  in  Heath's 
custody,  worked  and  took  off  for  their  use  divers  impressions  on 
paper  from  the  said  plates  against  the  plaintiff's  will,  per  quod 
said  plates  were  greatly  worn,  and  bedame  of  little  or  no  value  to 
the  plaintiff.  There  were  several  counts  charging  defendants 
with  pirating  the  plaintiff's  prints.  Those  principally  relied  on 
were  the  two  following : 

The  seventh  count  stated,  by  way  of  inducement,  that  the 
plaintiff  was  entitled  to  the  pecuniary  profit,  benefit,  and 
advantage  to  be  derived  in  any  way  from  all  impressions  taken 
and  to  be  taken  from  100  engraved  copper-plates;  that  such 
plates  being  in  the  possession  and  custody  of  the  defendant 
Heath,  he  did,  by  permission  of  the  plaintiff,  take  off,  and  cause 
to  be  taken  off,  100  impressions  on  paper  from  last  mentioned 
plates  respectively,  such  impressions,  by  the  further  permission 
of  the  plaintiff,  to  be  by  him  Heath  kept  and  enjoyed  at  his 
(Heath's)  pleasure,  but  so  that  he  should  not  sell  or  offer  for 
sale,  or  advertize  for  sale,  or  by  any  other  way,  manner,  or  form, 
so  deal  with  the  same  as  to  make,  or  endeavour  to  make,  of  such 
impressions  pecuniary  profit  and  advantage;  that  the  plaintiff 
did  cause  5,000  impressions  upon  paper  to  be  taken  from  the  last 
mentioned  plates  respectively,  for  the  purpose  of  being  by  him 
(plaintiff)  sold  and  disposed  of  for  his  use  and  benefit.  Neverthe- 
less the  defendants  well  knowing,  &c.,  but  contriving,  &c.,  did  sell 
divers,  to  wit,  twenty  other  of  the  said  last-mentioned  impressions, 
and  did  advertize  for  sale  divers,  to  wit,  twenty  other  of  the  last- 
mentioned  impressions,  and  did  so  deal  with  divers,  to  wit, 
twenty  ♦other  of  the  said  last-mentioned  impressions  as  to  make  [  *806  ] 
pecuniary  profit  and  advantage  therefrom,  and  did  so  deal  with 
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MuBBAT  divers,  to  wit,  twenty  other  of  the  last-mentioned  impressions  as 
Heath.  to  endeavour  to  make  pecuniary  profit  and  advantage  therefrom  ; 
that  by  means  of  impressions  upon  paper  so  taken  off  and  caused 
to  be  taken  by  Heath  being  sold,  offered  for  sale,  advertized  for 
sale,  and  otherwise  dealt  with,  that  pecuniary  profit  and  advantage 
was  made  therefrom,  and  endeavoured  to  be  made  therefrom,  the 
said  impressions  so  caused  to  be  taken,  so  by  him  plaintiff  as  last 
aforesaid  became  and  were,  and  now  are,  saleable  only  at  much 
lower  prices  than  they  otherwise  would  have  been,  and  became 
and  were  of  little  or  no  value  to  the  plaintiff. 

The  eighth  count  stated,  by  way  of  inducement,  that  the 
plaintiff  was  the  proprietor  of  certain  prints,  which  had  been 
etched  and  engraved  [naming  them] ,  and  had  and  was  entitled 
to  the  sole  right  and  liberty  of  printing  and  reprinting  the  same ; 
and  charged  that  the  defendants,  disregarding  the  statute,  whilst 
the  plaintiff  was  such  proprietor  of  the  prints,  published,  and 
caused  and  procured  to  be  published,  divers  copies  of  each 
thereof  against  his  will,  per  qtiod  plaintiff  had  been  injured  in 
his  property  in  the  prints,  and  had  lost  gains  which  he  otherwise 
would  have  acquired  from  printing  and  selling  the  same.  The 
ninth  count  was  in  trover  for  certain  engravings,  prints,  and 
copper-plate  impressions. 

At  the  trial  before  Lord  Tenterden,  Ch.  J.,  at  the  London 
sittings  after  Hilary  Term,  1880,  the  following  appeared  to  be  the 
facts  of  the  case :  The  plaintiff,  a  bookseller  and  publisher,  had, 
in  1818,  employed  the  defendant  C.  Heath  to  engrave  plates  from 
[  •807  ]  certain  drawings  *illu8trative  of  the  poetical  works  of  Lord  Byron 
and  Mr.  Crabbe.  Heath  engraved  the  plates,  but  took  from  them 
a  number  of  proof  impressions,  which  he  kept ;  and  in  February, 
1826,  he  having  become  bankrupt,  the  other  two  defendants  were 
appointed  his  assignees,  and  these  proofs  were  by  their  direction 
advertized  to  be  sold  by  auction.  It  was  objected,  first,  that  the 
publishing  of  an  impression  taken  from  the  original  copper-plate 
before  the  first  publishing  of  the  print,  was  not  a  publication  of 
a  copy  of  a  print  within  the  statute  17  Geo.  HL  c.  67,  for  that, 
construing  that  statute  with  reference  to  the  8  Geo.  H.  c.  13,  s.  1^ 
which  provided,  "  that  the  offender  should  forfeit  the  plate  or 
plates  on  which  such  prints  were  copied,  and  all  and  every  sheet 
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or  sheets  (being  part  of  or  whereon  such  prints  shoold  be  so  Mubbat 
copied  or  printed),  to  the  proprietor,"  the  manifest  intent  of  the  hkath. 
Legislature  was  to  prevent  the  piracy  of  prints  by  engraving 
plates  in  imitation  of  them,  and  that  the  mere  withholding  of 
impressions  of  the  original  copper-plate  was  neither  within  the 
spirit  nor  the  words  of  the  Act ;  secondly,  assuming  that  there 
was  a  publication  within  the  statute  by  Heath,  there  was  none  by 
the  other  two  defendants,  the  assignees,  who  had  merely  offered 
for  sale  prints  found  in  the  possession  of  Heath ;  and,  thirdly, 
evidence  was  given  to  shew  that  an  engraver  employed  by  a 
publisher  to  engrave  for  him  a  copper- plate,  had  by  usage  a  right 
to  retain  (for  his  own  use,  but  not  for  sale,)  a  limited  number  (not 
exceeding  that  retained  by  Heath)  of  the  best  impressions.  This 
usage  was,  however,  negatived  by  the  jury,  and  a  verdict  found 
for  the  plaintiff.  A  rule  jiisi  had  been  obtained  for  entering  a 
verdict  for  the  assignees  oil  all  the  counts,  and  for  limiting  the 
verdict  against  Heath  to  the  first  count. 

Sir  James  Scarlett,  Campbell,  and  Hill,  now  shewed  cause :  [  808  ] 

The  question  is,  whether  there  was  evidence  to  support  the 
counts  which  charge  the  assignees  and  Heath  with  piracy.  The 
17  Geo.  HI.  c.  57,  s.  1,  enacts,  that  any  person  who  shall  within 
the  time  there  mentioned,  engrave,  or  copy,  &c.  any  prints,  or 
publish,  sell,  or  bthelrwise  dispose  of  any  copy  of  any  print 
which  has  been  engraved  in  Great  Britain,  without  tl^e  express 
consent  of  the  proprietor,  shall  be  liajble  to  an  action  at  his 
suit.  Now  here  the  plate  was  engraved  for  the  plaintiff;  he 
therefore  was  the  proprietor  of  the  plate  and  of  the  prints 
taken  from  it.  Heath  retained  some  of  the  prints  in  his 
possession,  and  he  having  become  bankrupt,  the  other  two 
defendants,  into  whose  possession  they  came,  advertized  them 
for  sale.  Then  Heath  has  clearly  disposed  of  a  copy  of  a  print 
belonging  to  the  plaintiff,  engraved  in  Great  Britain,  without 
his  consent. 

(Lord  Tbntebden,  Ch.  J. :  Can  the  clause  be  understood  to 
apply  to  prints  taken  from  the  original  plate  ?  The  prints  were 
not  engraved  without  the  consent  of  the  proprietor.) 
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MuRBAT     Perhaps  it  cannot  be  contended  that  Heath  engraved  or  caused  to 
Heath.      be  engraved  without  the  consent  of  the  proprietor,  but  he  disposed 

of  without  such  consent ;  and  the  words  **  without  consent "  refer 

to  all  the  antecedent  clauses  of  the  sentence. 

(LiTTLEDALE,  J. :  He  has  merely  sold  a  print  lawfully 
engraved.) 

There  is  evidence,  at  all  events,  to  support  the  seventh  and 
eighth  counts  against  the  defendants.  Assuming  that  the  action 
is  not  maintainable  unless  the  prints  be  unlawfully  taken,  in  this 
case  they  were  unlawfully  taken  from  the  original  plate,  for  the 
defendant  Heath  was  not  justified  in  striking  them  off  for  his  own 
use  when  he  had  contracted  to  deliver  them  to  another.  The 
[  •809  ]  ^  17  Geo.  in.  c.  57,  goes  *much  further  than  the  other  statutes  i;i 
pari  materia  y  8  Geo.  II.  c.  13,  and  7  Geo.  III.  c.  38,  and  extends 
to  the  case  of  taking  prints  unlawfully  from  a  lawful  plate. 
Suppose  a  man  were  to  get  hold  of  such  a  plate  improperly,  and 
print  500  copies,  he  would  surely  be  subject  to  an  action  under 
the  17  Geo.  III.  The  act  of  Heath  in  taking  off  an  impression 
for  his  own  use  was  unlawful ;  and  the  words  of  the  statute  are 
satisfied,  for  he  **  printed  a  copy."  Then  the  prints  having  been 
wrongfully  taken,  the  assignees  were  privy  to  the  irregularity,  and 
they,  by  advertising  them  in  a  catalogue,  published  within  the 
meaning  of  the  Act. 

The   Attorney 'General  (and  Gumey  and  White  were   with 
him)  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  Ch.  J. : 

Beading  the  statute  17  Geo.  III.  c.  57,  alone,  it  would  be  very 
difficult  to  answer  the  argument  urged  on  behalf  of  the  plaintiff. 
In  construing  that  Act,  we  must  consider  what  the  object  of 
the  Legislature  was,  and  that  may  be  collected  from  the  two 
statutes  recited  in  the  preamble.  By  the  first  of  those  Acts,  the 
[♦810]       8  Geo.  II.  c.  13,  t  the  property  in  historical  and  other  *prints 

t  It  enacts,  that  every  person  who  shall  cause  to  be  designed,  engraved, 
shall  invent  and  design,  engrave,  &c.,  &c.,  any  historical  or  other  print, 
or  from  his  own  works  and  inventions      shall  have  the  sole  right  of  printing 
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engraved  by  artists  from  their  own  designs  was  vested  in  them 
for  the  term  of  fourteen  years,  and  any  one  pirating  the  same, 
or  selling  prints  so  pirated,  was  subjected  to  a  forfeiture  of  the 
plates  on  which  the  prints  were  copied,  and  of  the  sheets  on 
which  such  copies  were  taken,  to  the  proprietor,  and  to  the 
penalty  of  6«.  for  every  such  print  found  in  his  custody.  The 
second  statute,  7  Geo.  III.  c.  88,  extended  the  same  privilege 
to  prints,  whether  they  were  taken  from  the  artist's  original 
designs,  or  from  any  picture,  drawing,  &c.,  and  gave  the  same 
remedy  against  persons  pirating  such  prints.  Experience 
having  proved  that  these  statutes  were  not  effectual  for  the  pur- 
poses for  which  they  were  intended,  the  statute  17  Geo.  III.  c.  57, 
gives  to  the  proprietors  of  prints  in  all  cases,  either  within  the 
one  statute  or  the  other,  an  action  on  the  case,  with  double 
costs,  against  any  person  who  shall  engrave  or  copy,  or  print, 
reprint,  &c.,  or  shall  publish,  sell,  or  otherwise  dispose  of  any 
copy  of  any  print  which  hatb  been  engraved  in  Great  Britain, 
without  the  express  consent  of  the  proprietor  thereof.  The 
question  therefore  is,  whether  the  act  imputed  to  the  defendant 
be  one  for  which  he  would  *have  been  liable  to  the  forfeiture 
imposed  by  either  of  the  recited  statutes.     If  it  be  not,  he  is 


MUBBAY 

Heath. 


and  reprintiiig  the  same  for  the  term 
of  fourteen  years,  &c. ;  and  that  if 
any  print-seUer  or  other  person  what- 
aoeyer  shall  engrave,  etch,  &c.  as 
aforesaid,  or  in  any  other  manner 
copy  and  sell,  or  cause  to  be  engraved, 
etched,  or  copied,  and  sold  in  the 
whole  or  in  part,  by  varying,  adding 
to,  or  diminishing  from  the  main 
design,  or  shall  print,  reprint,  or 
import  for  sale,  or  cause  to  be  printed, 
reprinted,  or  imported  for  sale,  any 
tnich  print  or  prints,  or  any  parts 
thereof,  without  the  consent  of  the 
proprietor  thereof,  first  had  and 
obtained  in  writing,  &c.,  or  knowing 
the  same  to  be  so  printed  or  reprinted 
without  the  consent  of  the  proprietor, 
shall  publish,  sell,  or  expose  to  sale, 
or  otherwise,  or  in  any  other  manner 
dispose  of  or  cause  to  be  published, 
sold,  or  exposed  to  sale  or  otherwise, 

B.B. — VOL.  XXXV. 


or  any  other  manner  disposed  of  such 
print  or  prints  without  such  consent 
as  aforesaid,  then  such  offender  shall 
forfeit  the  plate  or  plates  on  which 
such  print  or  prints  are  or  shall  be 
copied,  and  every  sheet  or  sheets 
(being  part  of  or  whereon  such  print 
or  prints  are  or  shall  be  so  copied 
or  printed),  to  the  proprietor  or  pro- 
prietors of  such  original  print  or 
prints,  who  shall  forthwith  destroy 
and  damask  the  same ;  and,  further, 
that  every  such  offender  shall  forfeit 
OS.  for  every  print  which  shall  be 
found  in  his  custody  either  printed 
or  published  and  exposed  to  sale,  or 
otherwise  disposed  of  contrary  to  the 
true  intent  of  this  Act;  one  moiety 
to  the  King,  and  the  other  moiety  to 
any  person  that  shall  sue  for  the 
same. 
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Murray      not  liable  to  the  action  on  the  case  given  by  17  Geo.  lU.  c.  67. 

Hbath.      Now,  both  the  recited  statutes  are  manifestly  confined  to  prints 
strack  off  from  engravings  pirated  from  other  engravings.     The 
present  case,  therefore,  is  not  within  either ;  for  here  the  first 
engraver  took  a  certain  number  of  impressions  from  a  plate 
engraved  by  himself,  but  which  he  had  contracted  to  engrave 
for  the  use  of  another.     The  injury  complained  of  in  this  case 
required  no  Act  of  Parliament  to  put  an  end  to  it;    for  the 
engraver  having  contracted  to  engrave  the  plate,  and  to  appro- 
priate the  prints  taken  from  it  to  the  use  of  another,  an  action 
at  common  law  would  lie  against  him  for  the  breach  of  that 
contract.     No  action,  then,  is  maintainable  against  Heath  under 
the  statute   17   Geo.   III.   c.   57,   for  having  appropriated  or 
disposed  of  these  prints.     Then,  as  to  the  count  in  trover,  that 
cannot  be    maintained    unless    the    prints    therein   mentioned 
were  the  property  of  the  plaintiff.    But  they  were  the  property 
of  Heath,  who  caused  them  to  be  taken  from  his  own  engraving, 
though  he  may  be  liable  to  an  action  for  his  breach  of  contract 
in  not  delivering  all  the  prints  so  taken.     The  rule  for  entering 
the  verdict  for  the  assignees  on  all  the  counts,  and  limiting  it, 
as  against  Heath,  to  the  first  count,  must  be  made  absolute. 

LiTTLBDALE,  J.  : 

Taking  the  statute  17  Geo.  UI.  c.  57,  in  conjunction  with  the 
other  statutes  which  it  recites,  and  whereby  a  printseller  or 
other  person  selling  pirated  prints  is  made  liable  to  forfeit  the 
plates  on  which  they  are  copied  to  the  proprietor  of  the  originals, 
[  *812  ]  I  think  it  *is  manifest  that  the  last  statute  does  not  apply  to 
the  case  of  taking  a  print  unlawfully  from  a  lawful  plate. 

Taunton,  J.: 

The  object  of  the  Legislature  was  to  provide  a  penalty  in  case 
of  piracy  properly  so  called.  The  matter  charged  against  the 
defendant  in  this  case  is  not  a  piracy,  but  a  breach  of  contract. 

Rvle  absolute. 
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HEX  V.   The   Inhabitants  of  KINGS  NEWTON,  is^i. 

DERBY.t 


(1  Bam.  &  Adol.  826—830;  S.  C.  9  L.  J.  M.  0.  54.) 

On  appeal  agamst  an  appointment  of  surveyor  of  highways  for  the 
township  of  K.  N.,  the  Sessions  found  that  the  parish  of  M.  consisted 
of  two  townshipe,  M.,  and  K.  N. ;  that  from  the  earliest  period  within 
living  memory,  to  the  year  1799,  surveyors  were  appointed  for  these 
townships,  one  for  each  ;  that  from  that  time,  to  save  expense,  there  had 
been  one  appointment  of  two  surveyors  for  the  parish  at  large,  one  of 
them  always  being  an  inhabitant  of  M.,  and  the  other  of  K.  N. ;  and 
that  each  acted  as  surveyor  in  his  own  township ;  that  distinct  rates  had 
been  made  for  each  township,  and  applied  distinctly  to  the  repairs  of  the 
highways  in  each ;  that  the  surveyors  kept  distinct  accounts,  but  that 
these  as  well  as  the  rates  (be  fcKre  they  were  taken  to  the  magistrates)  were 
examined  and  allowed  at  a  general  parish  vestry ;  and  that  the  occupiers 
of  lands  had  been  rated,  in  respect  of  their  occupation,  to  the  repair  of  the 
highways  of  that  township  in  which  the  houses  they  resided  in  were  situate : 
Held,  that  the  facts  found  were  sufficient  evidence  that  each  township 
was  immemorially  bound  to  repair  the  roads  within  it,  and  consequently 
that  the  appointment  of  surveyors  for  each  township  was  proper. 

Upon  an  appeal  by  Henry  Fox  and  Joseph  Hasard,  surveyors 
of  the  highways  appointed  for  the  township  or  liberty  of 
Melbourne  in  the  county  of  Derby,  against  an  appointment 
made  by  two  justices,  whereby  William  Nicklinson  and  John 
Ward  were  appointed  surveyors  of  the  highways  for  the 
township  or  liberty  of  Kings  Newton  in  the  said  county,  the 
Court  of  Quarter  Sessions  quashed  the  appointment,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

The  parish  of  Melbourne  consists  of  two  townships,  Melbourne 
and  Kings  Newton.  From  the  earliest  period  that  living 
witnesses  could  remember,  down  to  the  year  1799,  surveyors 
of  the  highways  were  appointed  for  these  townships,  one  for 
each.  From  that  time  to  the  present  no  distinct  appointments 
have  been  made,  but  there  has  been  one  appointment  of  two 
surveyors  for  the  parish  at  large,  one  of  them  always  being 
an  inhabitant  of  the  township  of  Melbourne,  and  the  other  of 
Kings  Newton.     This  alteration  in  the  mode  of  appointment 

t  As  more  recent  cases  illustrating  B.  &  S.  920,  34  L.  J.  M.  C.  37 ;  Reg» 

the  kind  of  evidence  sufficient  for  this  v.  Rollett  (1875)  L.  R.  10  Q.  B.  469, 

purpose,  see  Freeman  v.  Read  (1863)  44  L.  J.  M.  0.  190 ;  Reg.  v.  Ardsley 

4  B.  &  S.  174.  32  L.  J.  M.  C.  226 ;  (1878)  3  Q.  B.  D.  255,  47  L.  J.  M.  C. 

Damon  v.   WiUoughhy,  &c.  (1864)  5  65.— R.  C. 
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was  made  to  save  the  expense  of  two  appointments.  Both  before 
and  after  1799  the  lists  from  which  the  magistrates  ^selected 
the  persons  to  be  appointed  were  made  out  at  a  general  vestry 
meeting  of  the  inhabitants  at  large.  Since  there  has  been  only 
one  appointment  of  surveyors,  the  one  who  was  an  inhabitant 
of  Kings  Newton  has  acted  as  surveyor  of  the  roads  in  Kings 
Newton  only,  and  the  other  as  surveyor  of  the  roads  in 
Melbourne  only.  Distinct  rates  have  always  been  made  for  each 
township;  and  when  collected,  have  been  applied  distinctly  to 
the  repairs  of  the  highways  in  the  respective  townships,  and  the 
surveyors  have  kept  distinct  accounts;  but  the  rates  were 
inspected,  and  the  accounts  were  examined  and  allowed  (before 
they  were  taken  to  the  magistrates),  at  the  general  parish 
vestry  held  at  Melbourne  church,  and  the  accounts  were  signed 
indiscriminately  by  the  inhabitants  of  either  township.  The 
herbage  of  the  lanes  throughout  the  parish  was  let  at  the 
general  vestry,  and  the  rents  were  divided,  and  given,  one  third 
to  be  expended  upon  the  highways  in  Kings  Newton,  and  the 
remainder  upon  the  highways  in  Melbourne.  Although  it  is 
known  in  what  townships  the  roads  and  also  the  houses  are 
respectively  situated,  the  boundaries  between  the  lands  in  each 
township  have  been  altogether  unknown  as  long  as  the  oldest 
inhabitant  can  remember,  and  the  occupiers  of  lands  have  been 
rated,  in  respect  of  their  occupation,  each  to  the  repair  of  the 
highways  of  that  township  in  which  the  house  he  resided  in  has 
been  situated,  so  that  the  same  lands  have  been  rated  sometimes 
to  one  township  and  sometimes  to  the  other,  according  to  the 
residence  of  the  occupier  for  the  time  being.  And  if  an  inhabi- 
tant of  Melbourne  were  to  become  tenant  and  occupier  of  the 
homestead  of  a  house  in  Kings  Newton,  he  would  then  be  rated 
in  respect  *of  the  occupation  of  that  homestead,  to  the  repair  of  the 
highways  of  Melbourne,  and  so  vice  versa.  Where  an  occupier  of 
lands  within  the  parish  has  gone  to  reside  in  another  parish,  but 
has  continued  to  occupy  such  lands,  he  has  been  rated  to  the 
repairs  of  the  highways  of  that  township  in  which  he  last  resided. 


The  Attorney-Oeneral  in  support  of  the  order  of  Sessions : 
To  warrant  the  appointment  of  distinct  officers,  one  for  each 
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township,  it  should  have  appeaa*ed  that  each  township  had  been        Rex 

V 

accustomed  to  repair  its  own  roads.     The  pi-iind  /acic  presump-  the  Inhabi- 

tion  is,  that  the  whole  parish  repairs  the  roads  within  it ;  and     ^  kings*^ 

there  is  nothing  in  this  case  to  repel  such  a  presumption.     The      Newton. 

oldest  living  witnesses  state,  that  there  were  at  one.  time  distinct 

appointments  of  surveyors;    but  that  the  lists  were  made  out 

at  a  general  vestry  meeting,  and  the  accounts  were  examined 

and  allowed,  and  the  rates  inspected,  by  the  parishioners  in 

vestry  assembled.     There  is  no  known  boundary  between  the 

two  supposed  townships.     That  of  itself  affords  an  argument 

that  there   are   not   two    townships.     It  is  said   that  parties 

have  been  rated  in  the  townships  in  which  their  houses  were 

situate :  but  this,  if  it  were  to  be  relied  upon  for  the  purpose 

of  relieving  the  parish  from   the  obligation  to  repair,  could 

only  be  alleged  as  a  custom,  and  such  a  custom  would  be  bad. 

It  does    not,   then,   appear  that  either    township    repairs    its 

own  roads,  and  therefore  the  appointment  of  distinct  surveyors 

is  null. 

FoUett,  contra  : 

The  Sessions  have  found,  as  a  fact,  that  there  are  two 
townships,  and  that  a  surveyor  has  been  immemorially  appointed 
for  each.  The  only  question  *is,  whether  the  usage  to  appoint  [  •829  ] 
distinct  surveyors  be  good.  The  propriety  of  the  mode  of  rating 
is  not  now  in  question;  and  the  parish,  if  called  upon  to 
discharge  itself  from  the  obligation  to  repair  by  throwing  it 
on  one  of  the  townships,  would  not  be  bound  to  shew  a  reason 
for  the  charge  laid  upon  the  township.  It  would  be  sufficient 
for  the  inhabitants  of  the  parish  to  shew  that  the  inhabitants 
of  the  township  had  immemorially  repaired  the  highways 
within  it :  Rex  v.  EccleafieldA  In  the  present  case  that  does 
appear ;  for  separate  rates  were  made  for  each  township,  and 
applied  to  the  repairs  of  the  roads  in  such  township  respectively. 
It  might  indeed  be  a  subject  of  enquiry  on  trial,  whether  the 
road  was  within  the  township,  and  then  the  question  of  boundary 
might  arise;  but  the  uncertainty  stated  to  exist  on  this  point 
can  be  of  no  importance  in  the  present  case.    The  argument  on 

t  19  E.  B.  335  (1  B.  &  A.  348). 
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the  other  side  would  go  to  shew  that  there  were  not  two  town- 
ships ;  but  the  Sessions  have  found  that  there  are. 

Lord  Tbntebden,  Ch.  J. : 

I  am  of  opinion  that  the  order  of  Sessions  must  be  quashed. 
It  is  found  as  a  fact,  that  the  parish  of  Melbourne  consists 
of  two  distinct  townships,  Melbourne  and  Kings  Newton,  and 
that  from  the  earliest  period  to  the  year  1799  a  surveyor  was 
appointed  for  each.  From  that  time,  to  save  expense,  there 
has  been  but  one  appointment  of  two  surveyors  for  the  whole 
parish ;  one  of  them  being  an  inhabitant  of  Melbourne,  and  the 
other  of  Kings  Newton.  It  appears  further,  that  the  list  from 
which  the  magistrates  selected  the  persons  to  serve  the  office 
of  surveyor  was  made  at  a  ^general  vestry  meeting  of  the 
inhabitants  of  the  parish :  but  that  would  not  necessarily  govern 
the  discretion  of  the  justices;  for  if  they  thought  the  list  did 
not  contain  proper  persons,  they  might  appoint  others.  It  also 
appears  that  distinct  rates  were  made  for  each  township,  and 
applied  separately  to  the  repairs  of  the  highways  in  each 
respectively,  and  the  surveyors  kept  distinct  accounts.  If  there 
had  been  an  indictment  against  either  township,  and  an 
allegation  that  such  township  had  immemorially  repaired  the 
roads  within  it,  these  facts  would  be  sufficient  evidence  to 
support  the  averment.  The  alleged  irregularity  in  the  mode 
of  collecting  the  rates,  (from  the  residents,  instead  of  the 
occupiers  of  lands  in  each  township,)  does  not  shew  that  they 
were  not,  in  profession,  and  also  in  substance,  distinct  rates : 
and  the  mode  of  passing  the  accounts  is  quite  immaterial  with 
reference  to  the  obligation  to  repair. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  principal  point  is,  in  what 
manner  the  rates  were  made  and  applied :  and  it  appears  that 
they  were  made  separately  for  each  township,  and  distinctly 
applied  to  the  repairs  of  each. 

Taunton  and  Patteson,  JJ.  concurred. 

Order  oj  Sessions  quashed. 
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The  Bailiffs,  Burgesses,  and  Commonalty  of  the  i83i. 

Borough  of  DUNWICH  v.  STEERY.  '^—^' 

(1  Bam.  &  Adol.  831—846 ;  S.  C.  9  L.  J.  K.  B.  167.)  t  ^^^  3 

The  grantee  of  wreck  has  a  special  property  in  all  goods  stranded 
within  his  liberty,  and  may  maintain  trespass  against  a  wrongdoer  for 
taking  them  away,  though  the  goods  were  part  of  the  cargo  of  a  ship 
from  which  some  person  escaped  alive  to  land,  and  though  the  owners 
within  a  year  and  a  day  claimed  and  identified  them ;  and  though  the 
taking  was  before  any  seizure  on  behalf  of  the  grantee. 

Trespass  for  taking  a  cask  of  whiskey.  Plea,  not  guilty.  At 
the  trial  before  Parke,  J.,  at  the  Summer  Assizes  for  the  county 
of  Suffolk,  1829,  the  following  appeared  to  be  the  facts  of  the 
ease :  By  charter  of  the  8  Edw.  lY.  directed  to  the  good  men 
and  burgesses  of  Dunwich,  the  King  granted  to  the  burgesses, 
their  heirs  and  successors,  that  they  should  for  ever  have  all 
manner  of  wrecks  of  the  sea,  wheresoever  such  wrecks  within 
the  town,  liberty,  and  precincts,  upon  the  land,  sea,  and  waters, 
should  happen  to  be  found,  to  have  and  to  hold  such  wrecks  and 
other  things  that  to  the  officer  of  the  admiral  of  the  King,  and 
of  his  heirs,  did  and  should  belong,  to  the  aforesaid  burgesses, 
their  heirs  and  successors,  without  any  thing  to  the  King  and 
his  heirs  therefore  paid.  And  by  a  subsequent  inspeximus, 
re-grant,  and  confirmation  of  charters  of  6  W.  &  M.  the 
burgesses  of  Dunwich  had  this  privilege  confirmed  to  them. 

On  the  24th  of  January,  1829,  one  Holmes,  being  on  the  sea 
beach,  perceived  the  cask  of  whiskey  in  question,  touching  the 
ground,  between  high  and  low- water  mark,  and  within  the  limits 
to  which  the  above  franchise  extended;  he  seized  it  with  the 
assistance  of  two  others,  carried  it  above  the  high-water  mark, 
and  then  went  to  Southwold,  and  came  back  with  a  custom- 
house officer  to  the  spot  where  the  cask  was  deposited.  It  was 
then  removed  by  him  and  others,  in  the  presence  of  the  *cu8tom-  [  •832  ] 
house  officer,  to  a  place  called  Waldswick,  which  was  at  a  distance 
of  five  miles,  and  not  within  the  plaintiffs'  liberty.  While  it 
was  there,  the  defendant,  knowing  that  it  had  been  cast  ashore 
within  the  plaintiffs'  liberty,  claimed  it  on  behalf  of  the  corpora- 
tion of  Southwold,  took  possession  of  it,  conveyed  it  to  Southwold, 
and  placed  it  in  a  cellar  there.     Upon  some  observation  being 
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made  about  it,  the  defendant  said  that  he  should  take  it  and 
claim  it,  and  then  they,  the  corporation  of  Dunwich,  should 
prove  their  rights.  The  custom-house  officer  said  he  should  not 
interfere,  but  should  let  it  be  carried  to  Dunwich  or  Southwold, 
and  should  follow  it  to  either  place,  and  should  then  put  his 
locks  upon  it.  Soon  after  the  defendant  had  taken  the  cask, 
the  owners  having  heard  of  the  circumstance,  took  it  away, 
paying  some  dues  to  the  corporation  of  Southwold.  Holmes, 
who  was  called  as  a  witness  on  the  part  of  the  plaintiff,  stated 
in  cross-examination  that  he  seized  the  cask  partly  for  the  owners 
and  partly  for  his  salvage.  Upon  this  evidence  it  was  objected 
by  the  defendant  that  the  plaintiffs  had  not  proved  any  posses- 
sion. The  learned  Judge  was  of  opinion  that  they,  being  grantees 
of  wreck,  had  a  special  property  in  the  goods  saved,  and  that 
was  sufficient  to  entitle  them  to  recover  in  trespass.  The 
defendant  then  proved  that  a  ship  called  The  Queen  Charlotte 
had  been  wrecked  off  the  coast  in  October,  1827;  that  the 
captain  escaped  from  the  wreck,  and  came  on  shore ;  and  that 
he  and  Stead,  who  was  the  agent  of  Dunlop  &  Co.,  the  owners 
of  the  cargo,  distributed  handbills,  the  purport  of  which  was  to 
request  all  persons  to  take  care  of  any  part  of  the  cargo  that 
might  come  on  shore.  One  of  these  handbills  was  delivered  to 
Holmes,  who  first  found  the  cask.  The  defendant  also  *had  been 
requested  by  Stead,  the  agent  of  the  owners,  to  take  care  of  the 
property,  if  any  of  it  came  on  shore.  It  further  appeared  that 
the  name  of  Dunlop  was  upon  the  cask  which  had  been  found. 
Parke,  J.  left  it  to  the  jury  to  say,  whether  they  thought  when 
the  defendant  seized  the  cask  he  was  acting  as  agent  for  the 
owners  of  the  ship  or  as  agent  for  the  corporation  of  Southwold. 
The  jury  found  that  the  defendant  did  not  take  the  cask  for  the 
benefit  of  the  owners,  but  that  he  did  it  as  agent  of  the  South- 
wold corporation,  and  to  put  the  plaintiffs  to  the  proof  of  their 
title.  The  learned  Judge  then  directed  a  verdict  to  be  entered 
for  the  plaintiffs,  with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit  if  the  Court  should  be  of  opinion  that  this  was  not 
wreck,  or  that  the  plaintiffs  had  not,  by  virtue  of  their  charter, 
such  a  special  property  in  it  as  would  entitle  them  to  maintain 
trespass,  they  never  having  had  any  actual  possession  of  it.     It 
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was  agreed  that  a  special  case  should  be  framed  so  as  to  raise 
those  questions ;  but  this  was  afterwards  abandoned,  and  a  rule 
nigi  obtained  for  a  nonsuit  on  the  points  which  were  to  have  been 
mooted  in  the  special  case,  or  for  a  new  trial,  on  the  ground  that 
Holmes,  as  salvor,  had,  at  the  time  when  the  trespass  was  alleged 
to  have  been  committed,  a  special  property  in  the  cask  of  whiskey, 
and  that  this  was  inconsistent  with  the  plaintiffs  having  any  such 
property. 

Alderson  and  F.  Kelly y  at  the  sittings  in  banc  after  Trinity 
Term,  shewed  cause : 

The  plaintiffs,  as  grantees  of  the  franchise  of  wreck,  had, 
before  seizure,  a  property  sufficient  to  entitle  them  to  maintain 
trespass.  The  term  ''  wreck,"  in  its  ordinary  acceptation,  signifies 
goods  *cast  upon  the  land  or  shore.  In  its  stricter  sense,  it  is 
used  to  denote  goods  which,  by  reason  of  being  cast  upon  the 
land  or  shore,  become  subject  to  forfeiture.  Lord  Hale,  in  his 
treatise  De  Jure  Maris,  37,  speaking  of  wreck,  says,  *'  The  kinds 
of  it  are  two :  1st,  such  as  is  called  properly  so,  the  goods  cast 
upon  the  land  or  shore;  2nd,  improper  for  goods  that  are  a 
kind  of  sea-waifs  or  stray,  flotson,  jetson,  and  lagon."  And  he 
afterwards  says,  (p.  38)  ^'  But  all  goods  cast  upon  the  shore 
are  not  therefore  ipso  facto  wrecked  so  as  to  entitle  the  King  or 
lord  of  a  liberty  to  them ;  but  it  must  have  these  qualities." 
And,  speaking  of  the  qualities,  he  says,  ''  Though  the  ship  or 
goods  be  wrecked  and  cast  upon  the  shore,  yet  if  any  living  thing 
escape  alive  to  land  out  of  the  ship,  it  is  not  such  a  wreck  as 
gives  a  forfeiture."  Then,  after  describing  the  other  qualities, 
he  adds  (p.  39),  ''  And  thus  much  of  the  nature  of  wreck,  and 
this  by  the  laws  of  England  is  forfeit ;  and  the  propriety  of  the 
first  owner  is,  by  the  seizure  of  the  King,  or  his  officer,  or  lord 
of  the  liberty  having  his  franchise,  wholly  divested."  In  these 
passages  Lord  Hale  is  speaking  of  such  a  wreck  as  entitles  the 
King  or  a  lord  of  a  liberty  to  seize  them  as  forfeited ;  but  in  the 
very  next  paragraph  he  speaks  of  wreck  in  its  larger  sense ;  for 
he  says,  ''But  if  goods  are  cast  upon  the  shore,  though  they 
have  not  all  these  properties,  they  may  be  seized  by  the  King, 
or  the  lord  that  hath  the  Hberty  of  wreck,  and  lawfully  detained, 
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till  the  right  owner  come  and  claim  them,  and  make  it  appear 
that  they  are  his ;  and  the  common  law  allowed  him  a  year  and 
a  day  for  the  making  his  claim."  In  this  last  passage  Lord  Hale 
is  using  the  term  ^' wreck"  as  denoting  all  goods  stranded  or 
cast  upon  the  shore.  Then,  if  that  *be  the  sense  of  the  word 
*^  wreck"  the  property  of  all  goods  stranded  passed  by  the  word 
''  wreck  "  in  the  grant  to  the  plaintiffs,  subject  to  be  divested  by 
a  claim  made  within  a  year  and  a  day.  The  plaintiffs  had  a 
right  to  detain  the  cask  in  question  till  the  right  owner  claimed 
it  and  proved  it  to  be  his. 

Then  the  remaining  question  is,  whether  they  are  entitled  to 
maintain  trespass,  not  having  taken  actual  possession  of  the  cask 
in  question  ?  Now  the  King,  or  his  grantee,  has  before  seizure 
a  sufficient  property  in  goods  stranded  to  maintain  trespass 
against  a  wrongdoer.  The  property  in  such  goods,  being  bona 
vacantia,  vest  in  the  King  by  virtue  of  his  prerogative,  because 
no  other  person  claims  them,  as  soon  as  they  are  stranded, 
subject  to  be  divested  by  the  true  owner's  claiming  them  within 
a  year  and  a  day.  If  they  did  not  so  vest,  how  could  the 
property  be  protected  during  the  intermediate  period  ?  In  Fitz. 
N.  B.  91  (D)  it  is  stated,  "  If  a  man  have  wreck  by  prescription, 
or  by  the  King's  grant,  &c. ;  if  goods  be  wrecked  upon  his  lands, 
and  another  take  them  away,  he  who  hath  the  wreck  shall  have 
an  action  of  trespass  qiiare  vi  et  armis  for  thus  taking,  without 
seizure  thereof  before."  This  is  recognized  as  good  law  by 
AsHHURST,  J.  in  S77iith  v.  MUleSyj:  and  is  consistent  with  Sir  Henry 
Constable's  case,  I  and  with  the  dictum  of  Lord  Stowell  in  the  case 
of  the  Augusta,^  that,  by  the  ancient  common  law,  all  property 
stranded  belongs  to  the  King  ;  after  a  year  and  a  day  it  belongs 
to  him  entirely ;  and  during  that  time,  it  is  vested  in  him  for 
protection  untj^l  the  owner  can  be  found. 

[  836  ]  Storks,  Serjt.  and  B.  Andrews,  contra  : 

In  order  to  maintain  trespass  the  plaintiff  must,  at  the  time 
when  the  act  complained  of  is  done,  have  the  actual  possession 
of  the  thing  which  is  the  object  of  the  trespass,  or  he  must  have 

t  1  T.  H.  at  p.  480.  §  1  Hagg.  Adm.  Bep.  18. 

t  5  Co.  Bep.  107,  109. 


VOL.  XXXV.]      1881.     K.  B.     1  B.  &  AD.  886-^87.  475 

a  eonstnictive  possession  in  respect  of  the  right  to  it  being  The 
actually  vested  in  him.  Here  the  plaintiffs  clearly  had  not  the  bubobsses, 
actual  possession ;  and  they  had  not  a  constructive  possession,  monalttof 
because  the  right  to  this  cask  was  not  actually  vested  in  them  Dunwich 
at  the  time  when  it  was  taken  by  the  defendant.  The  plaintiffs  Sterbt. 
had  a  grant  not  of  flotson,  jetson,  and  lagon,  but  of  wreck  only. 
The  cask  of  whiskey  never  was  wreck.  According  to  Lord  Coke, 
2  Inst.  166,  wreck  is  where  goods  are  thrown  upon  the  land,  and 
no  man,  dog,  or  other  animal  escapes  out  of  the  ship  ;  but  if  any 
animal  escapes  alive  to  land,  it  will  not  be  wreck.  Or,  according 
to  Bracton,  1.  8,  c.  8,  fo.  120,  if  any  certain  mark  is  set  upon  the 
goods  by  which  they  can  be  known,  it  is  no  wreck.  According  to 
these  authorities  the  cask  in  question  never  was  wreck,  because 
the  captain  escaped  alive  to  land,  and  the  owners  duly  identified 
and  claimed  the  property  within  the  year  and  day.  The  plain- 
tiffs, therefore,  being  the  mere  grantees  of  wreck,  had  no  right 
to  the  special  custody  of  the  property  in  question.  But  assuming 
that  it  was  wreck,  they  had  not  such  a  right  to  it  as  to  attract 
the  possession  so  as  to  entitle  them  to  maintain  this  action. 
Their  right  to  the  possession  must  depend  upon  the  Statute  of 
Westminster  1,  the  words  of  which  are,  '*  Concerning  wrecks  of 
the  sea,  it  is  agreed  that  where  a  man,  a  dog,  or  a  cat  escape  quick 
oat  of  the  ship,  that  such  ship,  nor  barge,  nor  any  thing  within 
them,  shall  be  adjudged  wreck :  but  the  goods  shall  be  saved  and 
kept  by  view  *of  the  sheriff,  coroner,  or  the  King's  bailiff,  and  [  *837  ] 
deUvered  into  the  hands  of  such  as  are  of  the  town,  where  the 
goods  were  found ;  so  that  if  any  sue  for  those  goods,  and  after 
prove  that  they  were  his,  or  perished  in  his  keeping,  within  a 
year  and  a  day,  they  shall  be  restored  to  him  without  delay :  and 
if  not,  they  shall  remain  to  the  King,  and  be  seized  by  the 
sheriffs,  coroners,  and  bailiffs,  and  shall  be  delivered  to  them  of 
the  town,  which  shall  answer  before  the  justices  of  the  wreck 
belonging  to  the  King.  And  where  wreck  belongeth  to  another 
than  to  the  King,  he  shall  have  it  in  like  manner.  And  he  that 
otherwise  doth,  and  thereof  be  attainted,  shall  be  awarded  to 
prison,  and  make  fine  at  the  King's  will,  and  shall  yield  damages 
also."  The  sheriff,  therefore,  is  the  person  to  take,  whether  the 
goods,  if  wreck,  belong  to  the  King  or  to  the  grantee,  and  the 
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The         sheriff  is  to  be  fined  for  disobedience ;  and  the  words  imposing 

RATTTIPPfi. 

Burgesses,    the  fine  come  next  after  the  clause  which  relates  to  the  grantee. 

monal^tTof  ^  Comyn's  Dig.  tit.  Wreck  (A),  after  noticing  the  statute,  and 

DuNwicH     that  wreck  may  belong  to  a  subject  by  grant  or  prescription,  it  is 

Sterkt.      said,  ''  In  which  case  the  sheriff  must  deliver  the  goods  to  the 

grantee ;  and  if  the  sheriff  do  not  do  it,  he  shall  be  imprisoned 

and  fined  at  the  King's  will,  and  render  damages."     And  in 

Plowden,  466,  it  is  said  that  if  the  goods  be  perishable,  the 

sheriff  shall  sell  them ;  and  2  Inst.  168  is  to  the  same  effect. 

The  law  therefore  was,  that  the  sheriff  was  not  only  to  seize  but 

to  keep.     Upon  this  ground,   the  plaintiffs  had  not  even  the 

immediate  right  to  the  custody.     The  passage  cited  from  Fitz. 

N.  B.  is  not  in  point.     It  applies  to  wreck  taken  in  its  strictest 

sense,  and  then  the  property  is  actually  vested,  before  seizure, 

[  *838  ]       in  the  King  or  his  grantee.     *Here  there  was  no  wreck  in  that 

sense  of  the  word.    Besides,  it  assumes  that  the  goods  were 

wrecked  upon  the  lands  of  the  grantee ;  in  which  case  he  would 

have  a  constructive  possession  in  respect  of  the  subject-matter 

of  the  wreck  being  on  his  land. 

As  to  the  other  question,  the  plaintiffs  had  no  right  to  the 
possession  against  Holmes  the  salvor,  who  was  entitled  to  retain 
the  goods  until  a  proper  compensation  was  made  to  him  for  his 
trouble :  Abbott  on  Shipping,  898.  This  cask  was  in  the  custody 
of  the  salvor  till  it  came  to  the  defendant.  The  salvor's  posses- 
sion was  inconsistent  with  that  of  the  plaintiffs.  Possession  was 
taken  by  the  defendant,  not  from  the  salvors  against  their  will, 
but  by  their  consent.  But  even  if  the  plaintiffs  had  a  right  to 
the  custody  of  this  cask,  it  has  never  been  determined  that  such 
a  right  gives  the  possession.  It  was  open  to  them  to  take  or  not : 
they  were  not  compellable  to  take,  and  if  they  or  their  agents 
had  seen  this  cask  when  Holmes  saw  it,  and  had  thought  the 
expense  and  trouble  of  saving  it  more  than  its  value,  they  need 
not  have  saved  it.  The  owners  of  the  goods  could  have  main- 
tained trespass  against  all  but  the  salvors.  A  person  who  has 
the  absolute  property  may  maintain  trespass,  before  he  has  taken 
possession,  upon  the  principle  that  the  property  draws  to  it  the 
possession ;  and  it  would  be  hard  if  a  trespass  were  committed 
upon  that  property,  and  the  person  really  damnified  should  not 
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be  able  to  recover  damages  for  the  aet.  So  a  person  having  the 
poBsession  may  maintain  trespass,  though  he  has  merely  the 
custody  of  the  thing  trespassed  upon  for  a  limited  time.  But  it 
has  never  yet  been  determined,  *that  a  person  having  a  mere 
right  to  the  custody  of  a  thing  for  a  limited  time  may  maintain 
trespass;  and  it  seems  that  as  he  has  neither  property  nor 
possession,  it  is  against  principle.  In  the  present  case,  the  owner 
of  the  goods  has,  in  the  eye  of  the  law,  the  possession  of  them 
until  they  are  seized  as  stranded  goods;  and  this  is  consistent 
with  what  is  laid  down  in  Constable's  case,  that  the  year  and  the 
day  does  not  begin  to  run  against  the  King  till  seizure.  The  sole 
foundation  of  his  ultimate  right  to  the  property  is  that  he  has 
been  in  possession  of  it  a  year  and  a  day  without  claim  from  the 
real  owner.  Besides,  the  defendant  here  had  a  right  to  seize  the 
cask  as  agent  for  the  owner,  and  the  owner  and  his  agents  may 
take  as  against  the  lord  of  the  manor:  Sutton  v.  Buck  A  And 
though  the  defendant  did  not  claim  to  take  it  as  such  agent,  he 
may  now  assert  that  he  did  so  take  it :  Crowther  v.  Ramsbottom  ;l 
for,  as  said  by  Lord  Holt,  in  Dr.  Grenville  v.  The  College  of 
Physicians, %  it  is  not  what  a  defendant  declares,  but  it  is  the 
authority  he  has  which  is  his  justification.  Trespass  is  brought 
for  the  acts,  not  for  the  claim ;  and  here  the  acts  were  well 
founded,  though  the  claim  was  wrong. 


The 
Baii.ifps, 
Burgesses, 
AND  Com- 
monalty OP 

DUNWICH 

r. 
.  Sterry. 

[  *839  ] 


Pabke,  J.,  in  the  course  of  this  Term,  delivered  the  judgment 
of  the  Court  : 

This  was  an  action  of  trespass  for  seizing  and  taking  a  cask  of 
whiskey,  to  which  the  defendant  pleaded,  not  guilty.  The  cause 
was  tried  before  me  at  the  Assizes  for  the  county  of  Suffolk  in 
the  summer  of  1829,  when  the  ^plaintiffs  obtained  a  verdict, 
subject  to  the  opinion  of  the  Court  upon  a  special  case,  on 
certain  points.  In  Michaelmas  Term  following,  the  defendants, 
abandoning  the  special  case,  moved  for  a  new  trial  upon  several 
grounds,  some  of  which  were  not  raised  by  the  case.  A  rule  nisi 
was  granted.  Cause  was  shewn  at  the  sittings  before  the  last 
Term,  before  my  brother  Baylby,  my  brother  Littledalb,  and 

t  11  E.  B.  585  (2  Taunt.  302).  §  12  Mod.  386. 

I  4  B.  B.  540  (7  T.  B.  654). 


[  ♦840  ] 
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The  myself.    We  are  of  opinion  the  verdict  ought  to  stand.    It 

buuoEssEs,  appeared  on  the  trial,  that  the  plaintiffs  had  a  grant  of  wreck  by 

Mox^LT^'oP  charter  of  Kmg  Edward  IV.,  and  that  they  had  enjoyed  that 

DuNwicH  franchise,  in  modern  times,  within  certain  limits.     In  the  month 

9, 

stebbt.  of  January,  1829,  the  cask,  the  subject  of  this  action,  was  found, 
touching  the  ground,  on  the  sea-shore,  below  high-water  mark, 
and  within  those  limits,  by  a  person  named  Holmes,  who  rolled 
it  above  the  high-water  mark,  and  left  it.  A  custom-house  officer 
soon  afterwards  took  charge  of  it,  in  order  to  secure  the  King's 
duties,  and  for  that  purpose  only,  being  willing  that  it  should  be 
taken  any  where,  provided  the  revenue  was  not  defrauded.  After 
the  cask  had  been  removed  beyond  the  boundary  of  the  plaintiffs' 
liberty,  the  defendant  first  interfered,  and  claimed  it  on  behalf 
of  the  corporation  of  Southwold,  a  neighbouring  place,  he  having 
notice  that  it  had  been  originally  cast  on  shore  within  the  plain- 
tiffs' limits;  and  in  the  presence  of  Holmes,  who  had  then 
returned,  he  put  it  into  a  boat,  took  it  to  Southwold,  and  placed 
it  in  a  cellar  there.  The  cask  was  part  of  the  cargo  of  a  vessel 
which  was  wrecked  in  the  autumn  of  1827  off  that  coast.  The 
crew  were  saved,  and  got  to  shore,  and  the  agents  of  the  owners 

[  *84i  ]  afterwards  distributed  handbills  in  the  neighbourhood,  *and, 
amongst  others,  to  Holmes  and  the  defendant,  in  October  or 
November,  1827,  asking  them  at  the  same  time  to  look  after  the 
whiskey.  Holmes  stated,  on  cross-examination,  that  he  seized  for 
the  owners  and  for  his  salvage.  The  jury  found,  that  the  defendant 
did  not  take  possession  for  the  benefit  of  the  owners,  but  under  a 
claim  of  his  own,  and  to  put  the  plaintiffs  to  the  proof  of  their 
title,  he  acting  under  the  Southwold  corporation.  Soon  after  the 
defendant  obtained  possession  of  the  cask,  the  owners  heard  of 
that  circumstance  from  another  quarter,  and  took  away  the 
whiskey,  paying  some  dues  to  the  corporation  of  Southwold. 

Upon  these  facts,  several  objections  have  been  made  to  the 
plaintiffs'  right  to  recover.  The  principal  ground  of  defence 
was,  that  the  cask  in  question  was  not  wreck  in  the  l^al 
acceptation  of  the  term,  inasmuch  as  the  crew  of  the  vessel 
were  saved  and  got  on  shore,  and  that  the  plaintiffs,  as  grantees 
of  the  franchise  of  wreck,  had  therefore  no  right  to  maintain  this 
action  of  trespass.     The  answer  to  this  objection  was,  that  the 
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grantee  of  wreck  has  a  special  property  or  a  title  to  the  inter- 
mediate possession,  until  the  true  owner  appears,  and  makes 
good  his  claim,  which  he  must  do  within  the  year  and  the  day ; 
and  that  this  right  of  the  grantee  is  sufficient  to  support  the 
present  action ;  and  we  are  of  opinion  that  the  grantee  has  such 
a  right,  and  that  the  plaintiffs  may  recover. 

That  the  grantee  of  wreck  may  maintain  an  action  of  trespass, 
without  seizure,  for  wreck  cast  away  within  the  precincts  of  his 
liberty,  is  clear  from  Fitzherbert's  Nat.  Brev.  91  (D),  and  Smith 
V.  MiUesA  The  same  is  the  *case  with  respect  to  an  estray.  In 
both,  the  right  to  the  possession  draws  after  it  a  constructive 
possession,  which  is  sufficient  to  support  the  action.  Bracton, 
b.  1,  fol.  8,  cited  by  Lord  Coke  in  his  2  Inst.  167,  puts  them 
both  on  the  same  footing :  ''  Item  ubi  non  apparet  dominus  rei, 
sicut  est  de  wrecco  maris.  Item  de  hiis  quse  pro  waivio  habentur, 
sicut  de  averiis,  ubi  non  apparet  dominus,  qusB  olim  fuerunt 
inventoris  de  jure  naturali,  jam  efficiuntur  principis  de  jure 
gentium."  Lord  Coke,  in  the  same  passage^  adopting  this 
position,  says,  that  the  cause  why  originally  wreck  was  given 
to  the  Crown,  stoo^  upon  two  main  maxims  of  the  common  law : 
first,  that  the  property  of  all  goods  whatever  must  be  in  some 
person ;  secondly,  that  sach  goods  as  no  subject  can  claim  any 
property  in,  do  belong  to  the  Ejuig,  as  strays,  and  wreck  of  the 
sea,  &c. :  and  again,  in  Sir  Henry  Constable's  case,  I  he  says, 
that  '*  wreck  is  estray  on  the  sea  coming  to  land,  as  estray  of 
beasts  is  on  the  land,  coming  within  any  privileged  place ;  and 
the  law  gives  in  both  cases  a  year  and  a  day  to  claim  them ;  " 
and  that  in  both  cases,  if  the  owner  do  not  claim  within  that 
time,  all  are  bound.  This  year  and  day  dates  from  the  seizure 
and  actual  possession  by  the  lord ;  for  until  then,  says  Lord  Coke, 
it  is  not  notorious  who  claims  the  wreck,  or  to  whom  the  owner 
shall  repair  to  make  his  claim,  and  shew  him  his  proofs ;  but, 
"the  property  is,  in  law,  vested  in  the  lord  before  seizure."§ 
In  the  same  case,  the  mode  of  claiming  is  described.  If  the 
owner  cannot  satisfy  him  who  claims  the  goods  as  wreck  by  his 
mark  or  cocket,  &c.,  or  by  the  testimony  of  honest  men,  then  the 
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owner  may  either  have  a  commission,  *or  bring  his  action  at 
common  law,  and  prove  it  by  the  verdict  of  a  jury ;  and  if  the 
action  be  brought  within  the  year  and  the  day,  it  is  sufficient. 

Hence  it  appears  that  the  grantee  of  the  franchise  of  wreck 
must  have  the  legal  custody  of  the  goods  claimed  by  him  as 
wreck,  in  the  mean  time,  until  the  true  owner  makes  good  his 
claim,  or  the  period  required  by  the  common  law  has  elapsed 
without  a  claim  being  preferred  ;  in  the  former  case,  the  right  of 
possession  reverts  to  the  owner ;  in  the  latter,  the  title  of  the 
grantee  becomes  absolute.  This  period  is  farther  extended  by 
the  statute  1  &  2  Geo.  lY.  c.  75,  s.  26,1  and  is  made  to  date  from 
a  report  given  by  the  lord  or  person  entitled  to  wreck  to  the 
deputy  vice-admiral  or  his  agent,  or  otherwise  to  the  corporation 
of  the  Trinity  House ;  and  until  a  year  and  a  day  after  that 
report,  the  wreck  cannot  be  appropriated  to  the  use  of  the 
grantee,  or  otherwise  disposed  of  by  him. 

If  indeed  the  owner,  or  his  servants  or  mariners,  continue  in 
the  possession  of  the  goods  to  which  the  misfortune  of  shipwreck 
has  occurred,  such  goods  are  not  in  any  sense  "  wreck,*'  for  they 
are  not  ''  bojia  vacantia,''  and  therefore  do  not  belong  to  the 
Grown  or  its  grantee  by  virtue  of  its  prerogative.  In  the  case  of 
William  de  Newport,  referred  to  in  Constable's  case,  I  and  cited 
from  the  Year  Book,  5  Edw.  III.  3  a,  where  the  defendant  claimed 
the  goods  as  wreck,  being  **  out  of  all  custody,"  and  the  plaintiff 
averred  that  they  were  in  the  "keep  of  his  mariners,"  the 
pleadings  appear  to  have  properly  raised  the  question,  whether 
the  lord  of  the  franchise  was  entitled  to  the  particular  goods  or 
not :  *and  in  the  case  of  Sutton  v.  Bitck,^  quoted  in  the  argument, 
the  timber  seized  appears  to  have  been  properly  considered  as 
not  being  wreck,  upon  the  ground  that  the  true  owner  was  still 
in  possession  by  means  of  his  agents. 

But  if  no  one  is  in  possession  of  the  goods,  the  Grown  or  its 
grantee  has  a  right  to  the  custody ;  a  possessory  right,  liable  to 
be  defeated  by  the  appearance  of  the  true  proprietor,  and  due 
proof  of  his  title  by  any  mode  by  which  it  can  be  satisfactorily 
established. 


t  Bepealed,  S.  L.  B.  Act,  1861. 
X  5  Co.  Rep.  107  a. 


§  11  B.  B.  585  (2  Taunt.  302). 
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The  arrival  of  the  crew  on  shore,  if  they  do  not  arrive  in  such 
a  mode  as  to  continue  in  constructive  possession,  or  the  escape  of 
any  living  animal,  are  only  circumstances  by  which  the  property 
can  be  identified  to  belong  to  the  claimant,  and  are  put  in  the 
books  by  way  of  example  :  2  Inst.  167.  It  is  now  clear  that  any 
mode  of  proof  will  be  sufficient :  Hamilton  v.  Davis  A 

That  the  common  law  gives  such  a  special  property,  Lord 
Stowell  considers  as  perfectly  clear.  In  the  case  of  The  AiLgmta,  J 
he  is  reported  to  have  thus  expressed  himself  :  "  We  know  very 
well  that  by  the  ancient  common  law  all  property  stranded  belongs 
to  the  King :  after  a  year  and  a  day  it  belongs  to  him  entirely, 
and  during  that  time  it  is  vested  in  him,  for  protection  until  the 
owner  can  be  found ; "  and  he  considers  grantees  of  the  franchise  as 
being  precisely  in  the  same  condition,  and  having  the  same  right. 

The  provisions  of  the  statute  of  Westminster  the  First  were 
referred  to  by  the  counsel  for  the  defendant,  as  proving  that  the 
King's  officers  had,  in  all  cases,  whether  the  franchise  of  wreck 
was  in  the  Crown  or  not,  the  right  *to  the  intermediate  possession ; 
that  the  goods,  if  not  claimed  whilst  in  their  custody  for  a  year 
and  a  day,  should  remain  to  the  King;  and  that  where  wreck 
belongs  to  another,  he  should  have  it  in  like  manner.  This 
construction  would  give  to  the  grantee  nothing  but  a  right  to 
claim  from  the  officers  at  the  end  of  that  period,  and  is  quito 
inconsistent  with  the  acknowledged  right  of  bringing  an  action 
of  trespass,  even  before  seizure,  for  that  which  is  legal  wreck. 
Besides,  this  statute  is,  by  Lord  Coke  in  2  Inst.  166,  and  in 
CongtabU's  case,  treated  as  made  in  affirmance  of  the  common 
law ;  and  he,  in  the  last  case,  clearly  considers  the  grantee  of 
wreck  as  entitled  to  take  and  keep  possession  of  all  wreck  until 
the  true  owner  discovers  himself.  And  the  words  of  the  statute 
are  capable  of  receiving  this  construction,  that  the  grantee  of 
the  Grown  shall  have  the  same  privilege  as  the  Crown  itself,  of 
intermediate  custody. 

We  are  therefore  of  opinion,  that  the  plaintiff  had  a  special 
property  in,  and  consequent  right  of  action  for  the  taking  of,  the 
cask  in  question:  and  that  it  was  wreck  within  the  meaning 
of  that  term  in  the  law,  so  as  to  entitle  the  grantee  to  seize  it ; 

t  5  Burr.  2732.  t  1  Hagg.  Adm.  Eep.  18. 
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though  it  was  not  "  wreck,"  so  as  to  become  finally  his  absolute 
property,  in  which  sense  that  word  is  used  in  some  of  the  text 
writers,  and  in  the  statute  of  Westminster  the  First. 

The  principal  question  in  the  case  being  thus  disposed  of,  it 
remains  to  consider  the  other  objections. 

It  was  argued,  that  Holmes  was  in  the  situation  of  a  salvor, 
and  had  a  lien  for  salvage,  which  the  defendant  might  insist 
upon,  as  against  the  plaintiffs'  special  property.  But  it  is 
unnecessary  to  decide  whether  such  a  lien  existed  in  this  case, 
and  what  the  legal  effect  of  it  would  be  as  against  the  lord  of  the 
franchise ;  for  if  it  *did,  it  is  clear  that  Holmes  relinquished  the 
possession,  and  with  the  possession  the  lien  ended. 

It  was  also  insisted  that  Holmes  was  the  agent  of  the  owners, 
and  that  the  defendant  was  so  also;  and  that  as  the  cask, 
therefore,  was  in  the  possession  of  the  owners,  the  plaintiff 
could  not  claim  it  as  wreck.  But,  although  both  these  persons 
appear  to  have  received  some  general  directions,  two  years  before, 
to  look  after  the  cargo  of  this  vessel,  it  is  clear  that  neither 
meant  to  act  upon  those  directions.  They  were  not  agents  of  the 
owners  in  this  transaction.  The  jury  have  so  found,  in  substance, 
with  respect  to  the  defendant.  The  same  question  would  have 
been  left  to  them,  as  to  Holmes  also,  if  required ;  and  when  the 
special  case  was  agreed  upon,  which  did  not  raise  any  point  of 
this  sort,  I  distinctly  offered  to  put  any  other  question  to  the 
jury,  which  either  side  might  require.  The  expression  which 
Holmes  used  or  adopted  on  cross-examination,  ''  that  he  seized 
for  the  owners,''  is  the  only  evidence  that  he  meant  to  act  upon 
the  authority  stated  to  have  been  given  to  him  by  the  agent  of 
the  proprietors  ;  and  his  conduct  was  at  variance  with  that 
supposition.  He  made  no  claim  to  the  custom-house  of^cers  on 
their  behalf,  gave  no  notice  to  them,  and  quitted  the  possession 
of  the  goods. 

We  think,  therefore,  that  there  is  no  ground  for  a  new  trial, 
and  the  rule  must  be  discharged. 

I  beg  to  add,  that  this  j  udgment  has  not  been  seen  by  my  brother 

Bayley  ;  but  I  have  reason  to  know  that  he  concurs  with  us 

in  opinion,  that  the  verdict  ought  to  stand. 

Rule  discharged. 
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By  the  Land-tax  Redemptioii  Act,  42  G^o.  HI.  c.  116,  s.  88,  it  is 
enacted,  that  where  the  land-tax  charged  on  lands  belonging  to  any 
Bishop  shall  have  been  redeemed  by  such  Bishop  with  any  money  raised 
for  that  purpose  by  virtue  of  the  recited  Act  and  of  that  Act,  sudi  land- 
tax  shall  be  considered  as  yearly  rent  payable  to  such  Bishop  and  his 
successors,  over  and  above  the  reserved  rent  (if  any)  during  the  demise 
existing  at  the  time  of  such  sale,  and  shall  be  recovered  and  paid  as 
such;  and  the  land-tax  redeemed  shall  in  all  future  demises  of  such 
lands,  &c,  be  added  to  the  ancient  and  accustomed  yearly  rent  reserved 
by  such  demises,  and  shall  be  reserved  and  made  payable  as  such  accus- 
tomed yearly  rent,  during  the  terms  to  be  granted  by  such  demises ;  and 
shall  be  recoverable  as  such  accustomed  rent,  and  by  the  like  remedies. 

Held,  that  in  a  lease  of  lands  belonging  to  a  Bishop  in  right  of  his 
see,  granted  after  the  passing  of  this  Act,  the  land-tax  having  been 
redeemed  by  the  Bishop  with  money  raised  pursuant  to  the  Act,  the 
redeemed  land-tax  must,  in  addition  to  the  ancient  and  accustomed  rent, 
be  expressly  reserved  and  made  payable  during  the  term  granted  by 
the  lease ;  and,  therefore,  that  a  lease  of  lands  granted  by  a  Bishop,  in 
which  the  redeemed  land-tax  was  not  so  reserved  and  made  payable, 
was  voidable  by  the  successor;  and  that  although  land-tax  had  been 
regularly  paid  to  the  Bishop  who  granted  the  lease  : 

Held,  secondly,  that  the  lease  which  had  been  granted  in  considera- 
tion of  the  surrender  of  a  prior  lease  by  deed-poll,  having  been  avoided 
by  the  successor,  the  first  lease  was  not  revived  by  the  avoidance. 

Ejectment.  At  the  trial  before  Alexander,  G.  B.,  at  the  Spring 
Assizes  for  the  county  of  Kent,  1829,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case  :  By  indenture  of  lease,  bearing  date  the  12th  of  July,  1794, 
made  between  Samuel,  the  then  Lord  Bishop  of  Bochester,  of 
the  one  part,  and  the  Bight  Honourable  Charles,  Lord  Bomney, 
Baron  of  Bomney,  in  the  county  of  Kent,  of  the  other  part,  the 
said  Lord  Bishop,  for  the  considerations  therein  mentioned,  did 
for  himself  and  his  successors,  grant  and  demise  to  the  said 
Charles,  Lord  Bomney,  and  his  assigns,  the  premises  therein 
described,  to  hold  to  the  said  Charles,  Lord  Bomney,  his  heirs 
and  assigns,  for  and  during  the  lives  of  the  said  Charles, 
Lord  Bomney,  the  Honourable  Charles  Marsham,  his  son,  and 

t  Cited  and  followed  in  the  Norton  (1889)  22  Q.  B.  Div.  452, 
judgments  of  Lord  Esheb,  M.B.  456,  58  L.  J.  Q.  B.  279,  281,  282.-— 
and  BowEX,  L.J.  in  Lamplough  v.      R  C. 
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OP  Roches-    hver  of  them. 

™  By  an  Act  of  Parliament,  42  Geo.  III.  c.  116,  intituled  **  An 

BBmoBs.  Act  for  consolidating  the  provisions  of  the  several  *Acts  passed 
'-  -J  for  the  redemption  and  sale  of  the  land-tax,  and  for  making 
further  provisions  for  the  redemption  and  sale  thereof,"  &c.,  in 
the  sixty-ninth  section,  power  is  given  to  any  bodies  politic  or 
corporate,  to  sell  or  mortgage  lands,  or  to  grant  rent-charges 
thereon  for  the  redemption  of  the  land-tax ;  and  by  the  eighty- 
eighth  section  it  is  enacted,  that  where  the  land-tax  charged 
on  any  manors,  messuages,  lands,  tenements,  or  hereditaments 
belonging  to  any  Bishop  or  other  ecclesiastical  corporation,  shall 
have  been,  or  shall  be  redeemed  by  such  Bishop,  &c.,  with  any 
monies  which  shall  have  been  or  shall  be  raised  for  that  purpose 
by  virtue  of  any  of  the  powers  or  provisions  of  the  said  recited 
Acts  or  of  this  Act,  such  land-tax  shall  be  considered  as  yearly 
rent  payable  to  such  Bishop,  &c.,  his  and  their  successors,  over 
and  above  the  reserved  rent  (if  any)  during  the  demise  existing 
at  the  time  of  such  sale,  and  shall  be  recovered  and  paid  as  such  ; 
and  the  land-tax  so  redeemed  shall,  in  all  future  demises  of  such 
manors,  messuages,  lands,  tenements,  or  hereditaments,  be  added 
to  the  ancient  and  accustomed  yearly  rent  resented  and  made 
payable  during  the  terms  granted  by  such  demises,  and  shall  be 
reserved  and  made  payable  as  such  accustomed  yearly  rent, 
during  the  terms  to  be  granted  as  aforesaid,  and  shall  be 
recovered  and  recoverable  as  such  accustomed  rent  by  the  like 
remedies  as  such  Bishops  or  other  ecclesiastical  corporations 
may  use  for  the  recovery  of  the  ancient  and  accustomed  rent 
reserved  upon  such  demises. 

In  the  year  1806  the  land-tax  charged  on  the  premises  demised 
in  1794  as  above  recited,  was  redeemed  by  Walker,  then  Bishop 
of  Rochester,  with  monies  raised  for  that  purpose  by  sale  of 
[  •849  ]  property  of  the  see,  by  virtue  *of  the  recited  Act.  By  deed  poll 
bearing  date  the  21st  of  September,  1811,  under  the  hand  and 
seal  of  Charles,  Earl  of  Bomney,  reciting  the  before-mentioned 
lease,  and  that  Charles,  Lord  Bomney,  the  lessee  in  the  same 
and  one  of  the  lives  therein  mentioned,  was  then  lately  deceased, 
and  that  Charles,  Earl  of  Bomney  (in  the  said  indenture  called 
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the  Hon.  Charles  Marsham),  had  lately  become  possessed  of  the       DoBd. 
premises   demised    by  the    said    recited    indenture,    the    said    ofRoghbb- 
Charles,  Earl  of  Eomney,  for  certain  considerations  him  there-         '^^ 
unto  moving,  did  grant,  surrender,  yield,  and  deliver  up  unto  the      Bridges. 
said  Walker,  Lord  Bishop  of  Rochester,  all  the  premises  by  the  said 
indenture  of  lease  granted  or  intended  so  to  be,  and  all  his  estate 
and  interest  therein,  together  with  the  said  indenture  of  lease  to 
be  cancelled,  to  the  intent  that  the  estate  thereby  created  might 
merge  and  be  ended,  and  that  the  said  Lord  Bishop  might  be 
thereby  enabled  to  make  a  new  lease  of  the  same  premises,  to 
hold  to  the  said  last-named  Charles,  Earl  of  Bomney,  his  heirs 
and  assigns,   for  and   during  his   life  and  those  of  the   said 
Bobert    Marsham,   and  of    the    Hon.   Charles  Lord  Viscount 
Marsham,  an  infant,  and  the  life  of  the  longest  liver  of  them, 
subject  to  the  same  accustomed  yearly  rent,  and  with  the  like 
covenants  and  agreements,  as  were  contained  in  the  said  recited 
indenture. 

On  the  execution  of  the  said  deed-poll,  the  lease  of  1794  was 
delivered  up  to  the  said  Walker,  Bishop  of  Bochester,  for  the 
purpose  of  being,  and  was  in  fact,  cancelled  ;  and  on  the  24th  of 
September,  1811,  an  indenture  of  lease  was  executed  between 
the  said  Walker,  Lord  Bishop  of  Bochester,  of  the  one  part,  and 
Charles,  Earl  of  Bomney,  of  the  other  part,  whereby  the  said 
*Bishop,  as  well  in  consideration  of  the  surrender  of  the  before  [  *850  ] 
stated  lease  of  July,  1794,  as  for  other  good  causes,  did  demise, 
grant,  and  to  farm  let  unto  the  said  Charles,  Earl  of  Bomney, 
and  his  assigns,  all  the  premises  before  demised  by  the 
surrendered  lease,  to  hold  unto  him,  his  heirs  and  assigns,  for 
the  three  lives  last  above  mentioned  at  the  accustomed  yearly 
rents  of  172.  13^.  4^.,  and  10a.,  payable  quarterly,  clear  of  all 
rates,  taxes,  assessments,  charges,  deductions,  and  payments 
whatsoever,  imposed  or  to  be  imposed  upon  the  premises,  or 
any  part  thereof,  by  authority  of  Parliament,  or  otherwise. 
This  lease  contained  a  proviso  for  re-entry  on  nonpayment  of 
rent,  and  covenants  on  the  lessee's  part  to  repair,  &c. ;  but  there 
was  no  reservation  of  the  amount  of  redeemed  land-tax,  in  the 
nature  of  rent,  or  covenant  for  the  payment  thereof  by  the  lessee, 
nor  was  any  mention  made  of  such  land-tax.     The  land-tax,  in 
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respect  of  the  demised  premises,  was,  before  the  passing  of  the 
said  Act,  payable  as  land-tax  by  the  lessee  for  the  time  being 
under  the  covenant  for  payment  of  rent  clear  of  all  deductions ; 
and  since  the  passing  of  the  Act,  and  since  the  execution  of  the 
lease  of  September,  1811,  the  amount  was  from  time  to  time 
paid,  together  with  the  rent  reserved  by  the  last-mentioned 
lease,  to  the  said  Walker,  Lord  Bishop  of  Rochester,  or  for  his 
use,  till  his  death  in  1827 ;  after  which,  and  upon  the  lessor 
of  the  plaintiff  succeeding  to  the  see  of  Rochester,  the  validity  of 
the  last-mentioned  lease  was  disputed,  and  no  payment  of  rent 
or  land-tax  has  since  been  made. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
the  last-mentioned  lease  was  either  void  or  voidable  under  the 
statute,  as  not  making  the  redeemed  land-tax  payable  in  the 
nature  of  rent ;  or  for  *any  other  reason  ?  And  if  it  were  void 
or  voidable,  then,  secondly,  whether  the  lease  of  1794  was 
revived  or  was  now  in  force?  This  case  was  argued  in  a 
former  Term  by 

Coleridge,  for  the  lessor  of  the  plaintiff.     ♦     *     ♦ 

Bacon,  contra.     *     *     * 

Lord  Tenterden,  Ch.  J.,  in  the  course  of  this  Term,  delivered 
the  judgment  of  the  Court  : 

In  this  case,  our  opinion,  formed  with  some  reluctance,  is  in 
favour  of  the  plaintiff. 

The  lease  made  by  the  late  Bishop  in  1811,  passed  an  interest 
derived  out  of  his  estate  in  the  tenements,  and  was  binding  upon 
him  and  valid  during  his  incumbency,  but  we  think  it  was 
voidable  by  his  successor.  The  land-tax  was  redeemed  by  sale 
of  part  of  the  possessions  of  the  bishopric :  upon  that  redemption 
it  ceased  to  exist  as  a  tax ;  the  see  has  lost  the  estate  sold  for  the 
redemption,  and  will  have  no  equivalent,  unless  entitled  to  a 
perpetual  payment  equal  to  the  amount  of  the  annihilated  tax. 
The  Legislature,  in  giving  the  power  of  redemption,  evidently 
intended  that  this  equivalent  should  be  received  ;  and  we  are  to 
look  at  the  Act  to  learn  by  what  mode  the  intention  is  to  be 
carried  into  effect,  and  we  there  find  that,  during  the  continuance 
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of  exisidjig  leases,  (the  terms  of  which  could  not  be  altered,)  it  is 
provided  that  the  amount  of  the  redeemed  tax  shall  be  considered 
as  renty  and  paid  and  recovered  as  such ;  and,  therefore  if  not 
paid,  it  might  be  levied  by  distress,  a  plain  and  easy  remedy. 
Perhaps  it  might  have  been  as  well  if  this  provision  had  not  been 
confined  to  existing  leases,  but  had  been  ^extended  to  all  future 
time  and  future  leases,  so  as  to  render  any  alteration  in  the  form 
of  the  leases  unnecessary ;  but  this  is  not  the  mode  adopted.  The 
mode  adopted  by  the  Legislature  is  to  require  that,  in  all  future 
leases,  the  tax  shall  be  added  to  the  ancient  and  accustomed 
yearly  rent,  and  be  reserved  and  made  payable  as  such  accustomed 
yearly  rent,  and  be  recovered  and  recoverable  as  such  accustomed 
yearly  rent,  by  the  like  remedies  as  Bishops,  &c.  may  use  for  the 
recovery  of  the  ancient  accustomed  yearly  rent.  And  as  the  Act 
has  provided  for  its  payment  and  recovery  in  this  manner,  it 
appears  to  us  that  there  can  be  no  other  mode  of  enforcing  the 
payment.  The  lessee  is  under  no  contract  to  pay  it ;  the 
covenant  for  payment  of  the  reserved  rent,  clear  of  all  taxes,  will 
not  apply,  because  this  payment  has,  by  the  redemption,  ceased 
to  exist  as  a  tax.  And  where  an  Act  creates  an  obligation,  and 
enforces  the  performance  in  a  specified  manner,  we  take  it  to  be 
a  ji^eneral  rule  that  performance  cannot  be  enforced  in  any  other 
manner.  If  an  obligation  is  created,  but  no  mode  of  enforcing 
its  performance  is  ordained,  the  common  law  may,  in  general, 
find  a  mode  suited  to  the  particular  nature  of  the  case.  It 
appears,  by  this  case,  that  the  payment  was  regularly  continued 
after  the  new  lease,  in  the  same  manner  as  under  the  former 
lease  after  the  redemption  of  the  tax,  and  that  it  was  offered  to 
the  present  Bishop,  and  there  can  be  no  reason  to  suppose  that  it 
would  not  have  been  continued,  considered  as  a  mere  honorary 
engagement ;  but  engagements  of  that  nature  cannot  be  regarded 
in  a  court  of  law.  The  only  mode  by  which  the  rights  of  the 
successor  can  be  secured,  is  to  consider  this  payment  as  being 
virtually  an  addition  to  the  ^ancient  rent,  and  incorporated 
therewith  to  all  intents,  and  so  as  to  become  parcel  thereof 
within  the  meaning  and  effect  of  the  restraining  statutes ;  and 
the  consequence  necessarily  follows,  that  the  lease  became 
voidable,  and  it  has  been  avoided  by  the  present  Bishop. 
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We  think  the  lease  of  1794  is  not  revived  by  the  avoidance  of 
the  lease  of  1811.  The  surrender  of  the  prior  lease  was  by  a 
deed  under  seal :  a  surrender  therefore  in  fact :  and  none  of  the 
doctrine  on  the  subject  of  surrenders  by  implication  of  law  is 
applicable  to  the  subject.  And  unfortunately  the  new  lease  is  in 
terms  precisely  conformable  to  the  intent  mentioned  in  the  deed 
of  surrender.  The  surrenderor  obtained  exactly  the  lease  for 
which  he  bargained,  and  therefore  it  cannot  be  said  that  the  new 
lease  is  a  fraud  or  deception  upon  him ;  and  if  the  surrender  be 
deemed  conditional,  the  condition  has  been  complied  with. 

The  provision  of  the  Act  of  Parliament  was  unfortunately  not 
thought  of,  although  it  is  manifest  that  the  redemption  was 
known  to  the  lessee,  because  it  appears  that  after  the  redemption 
the  amount  of  the  tax  was  paid  to  the  Bishop  during  the 
remainder  of  the  lease  of  1794. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is  entitled 
to  retain  the  verdict,  and  the  poatea  must  be  delivered  to  him. 

Postea  to  the  plaintiff. 


1831. 
Jan.  21. 

[904] 


BOOTH  V.   MACFARLANE  and  BARBOUE. 

(1  Bam.  &  Add.  904—906  ;  S.  C.  9  L.  J.  K.  B.  161.) 

A  tenant  who,  after  having  giyen  notice  to  quit,  holds  over  for  a  year, 
paying  double  rent  according  to  11  Geo.  II.  c.  19,  a.  18,  may  quit  at  the 
end  of  that  year  without  fresh  notice. 

Assumpsit  for  S25Z.  being  two  years  and  a  half  double  rent 
at  180Z.  per  annum.  At  the  trial  before  Littledale,  J.,  at  the 
Summer  Assizes  for  the  county  of  Lancaster,  1829,  a  verdict  was 
found  for  the  plaintiff  for  180Z.,  the  amount  of  one  year's  double 
rent,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

In  1824  the  defendants  were  tenants  to  the  plaintiff  of  a 
warehouse  and  premises  at  the  rent  of  651,  per  annum.  On  the 
16th  of  December,  1824,  the  defendants  gave  notice  of  their  inten- 
tion to  quit  at  Midsummer,  1825.  The  notice  was  served  on  a 
Mr.  Charles  Wood,  who  had  been  appointed  by  the  Court  of  Ex- 
chequer receiver  of  the  rents  and  profits  of  the  premises ;  and  in 
consequence  of  such  notice.  Wood  eniered  into  a  negotiation  with 
one  Watts  for  the  demise  of  the  premises,  which  was  afterwards 
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broken  oS,  and  Watts,  with  the  defendant  Barbour,  called  on  the       Booth 

plaintiff  in  October,  1825,  when  Watts  said  he  had  agreed  with      macfab- 

the  defendants  that  they  should  continue  in  possession.     The        ^^v^- 

defendants  continued  to  hold  over  after  the  expiration  of  their 

notice  to  quit,  and  no  demand  of  possession  was  made  on  the 

part  of  the  plaintiff.     In  February,  1826,  the  plaintiff  commenced 

an  action  against  the  defendants  for  half  a  year's  double  rent 

due  at  Christmas,  1825,  by  virtue  of  the  statute  11  Geo.  II.  c.  19, 

8.  18.     This  action  the  defendants  settled  by  paying  65Z.  for  the 

half-year's  rent,  and  81.  Ss.  6d.  for  costs,  on  the  1st  of  March, 

1826.     They  still  held  possession,  and  on  the  28rd  of  June,  1826, 

paid  651.  for  another  half-year's  double  rent  due  the  *next  day,       [  *^^  3 

and  at  the  same  time  tendered  the  keys  of  the  premises.     Wood 

insisted  on  a  notice  to  quit  at  the  end  of  another  year's  occupation 

at  double  rent,  and  refused  to  accept  the  keys,  and  the  defendants 

have  never  been  iii  the  occupation  of  the  premises  since,  nor 

have  any  steps  been  taken  by  the  plaintiff  indicating  his  intention 

to  resume  the  possession  of  them.     At  the  trial  the  jury  found  a 

verdict  for  the  plaintiff  for  one  year's  double  rent,  subject  to  the 

opinion  of  this  Court  as  to  his  right  to  recover  any  thing  in 

consequence  of  the  defendants  not  having  given  a  fresh  notice  to 

quit. 

F.  Pollock,  for  the  plaintiff : 

The  defendants  having  held  over  and  paid  double  rent  to 
Midsummer,  1826,  a  new  yearly  tenancy  was  created,  which  could 
be  determined  only  by  a  new  notice  to  quit.  It  is  manifest  from 
the  statute  11  Geo.  II.  c.  19,  s.  18,  that  a  party  who  holds  over 
after  a  notice  given  him,  and  pays  rent,  continues  tenant  during 
the  time  he  so  holds  over.  It  enacts  '*  that  in  case  any  tenant 
shall  give  notice  of  his  intention  to  quit  the  premises  by  him 
holden  at  a  time  mentioned  in  such  notice,  and  shall  not 
accordingly  deliver  up  the  possession  thereof  at  the  time  in  such 
notice  contained,  then  the  tenant  shall  from  thenceforward  pay 
to  the  landlord  double  the  rent  or  sum  which  he  should  otherwise 
have  paid  ;  to  be  levied,  sued  for,  and  recovered  at  the  same  times, 
and  in  the  same  manner,  as  the  single  rent."  The  statute  gives 
a  right  to  distrain,  a  remedy  applicable  to  the  relation  of  landlord 
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and  tenant,  and  it  recognizes  the  party  by  the  name  of  tenant. 
It  shews,  therefore,  that  the  old  tenancy  continued,  or  that  a  new 
one  was  created.  This  is  the  construction  put  on  the  statute  by 
Lord  Ellenbobough  in  Soulshy  v.  Necing.\ 

(Lord  Tentebden,  Ch.  J.:  *"  The  statute  says,  *  and  such  double 
rent  shall  continue  to  be  paid  during  all  the  time  such  tenant 
shall  continue  in  possession  as  aforesaid.' '') 

The  word  '*  possession  "  is  there  used  not  in  its  popular,  but  in 
its  legal  sense,  as  denoting  that  possession  which  every  tenant, 
in  contemplation  of  law,  is  supposed  to  have.  A  landlord  cannot 
after  accepting  double  rent  support  an  ejectment  without  giving 
fresh  notice  to  quit,  because  by  the  acceptance  of  such  rent  a  new 
tenancy  is  created:  Adams  on  Ejectment,  8rd  edit.  154,  Soulsby 
V.  NevingA  The  obligation  resulting  from  the  relation  of  land- 
lord  and  tenant  must  be  binding  on  both  parties,  and  therefore  if 
the  landlord  cannot  determine  the  tenancy  without  notice  to  quit, 
neither  can  the  tenant ;  and  great  injustice  might  be  done  if  a 
tenant  could,  without  a  fresh  notice,  get  rid  of  his  liability 
by  quitting  at  the  end  of  half  a  year  during  which  he  has  held 
over. 

LoBD  Tentebden,  Ch.  J. : 

The  words  of  the  statute  are  very  clear.  "  Such  double  rent 
shall  continue  to  be  paid  during  all  the  time  such  tenant  shall 
continue  in  possession  as  aforesaid."  Here  the  double  rent  has 
been  paid  during  all  the  time  the  tenant  has  continued  in 
possession,  and  he  is  not  bound  to  pay  it  after  he  has  quitted. 

Littledale,  J. : 

I  am  of  the  same  opinion.  It  would  be  strange  if  any  other 
word  than  ''  tenant "  had  been  used,  it  being  put  in  opposition  to 
the  word  landlord. 

Pabke  and  Taunton,  JJ.  concurred. 

Judgment  for  the  defendants. 
t  9  E.  E.  567  (9  East,  310). 
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DOE  D.  ATKINSON  and  Others  v.  FEATHEKSTONE.        issi. 

(1  Barn.  &  Adol.  944—950;  S.  C.  9  L.  J.  K  B.  163.)  JafL2b, 

A  testator  devised  lands  to  his  son-in-law  John,  and  Elizabeth,  John's  [  944  ] 
wife,  for  their  lives  and  that  of  the  survivor ;  and  immediately  after  the 
survivor's  decease,  then  to  the  heirs  of  the  body  of  Elizabeth,  by  John, 
to  be  equally  divided  among  them,  share  and  share  alike ;  and  he  devised 
to  John  all  the  residue  of  his  real  and  personal  estate :  Held,  that  the 
first  devisees  took  an  estate  tail,  and  not  a  life  estate  with  remainders  to 
the  children  of  Elizabeth  by  John. 

Ejectment  for  a  close  of  land,  with  the  appurtenances,  at 
Easingwold  in  the  county  of  York.  The  demises  were  laid  on  the 
1st  of  May,  1829.  The  defendant  pleaded  the  general  issue. 
The  cause  came  on  to  be  tried  before  Bayley,  J.  at  the  Yorkshire 
Summer  Assizes,  1829,  when  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  the  following  case  : 

William  Cundall,  who  was  seised  in  fee  of,  amongst  others,  the 
premises  in  question,  by  his  will  made  on  the  24th  of  April,  1778, 
devised,  as  to  this  property,  as  follows  :  I  give  and  bequeath  unto 
my  son-in-law  John  Atkinson  of,  &c.  yeoman,  and  Elizabeth  his 
wife,  all  that  close,  &c.,  to  hold  to  them,  the  said  John  and 
Elizabeth,  for  and  during  the  term  of  their  two  natural  lives,  and 
for  the  life  of  the  longer  liver  of  them.  And  from  and  imme- 
diately after  the  decease  of  the  survivor  of  them,  the  said  John  and 
Elizabeth,  then  I  give  and  devise  the  same  unto  the  heirs  of  the 
body  of  *the  said  Elizabeth  by  the  said  John  already  begotten,  or  r  ^g^g  -i 
to  be  begotten,  to  be  equally  divided  amongst  them,  share  and 
share  alike.  All  the  rest,  residue,  and  remainder  of  my  real  and 
personal  estate,  of  what  nature  or  kind  soever,  I  give  and  bequeath 
to  the  said  John  Atkinson,  whom  I  appoint  sole  executor  of  this 
my  will.  The  will  contained  bequests  to  other  sons-in-law  and 
their  wives.  William  Cundall  died  seised  of  the  premises  in 
question  soon  after  making  his  will,  without  revoking  or  altering 
it,  leaving  John  Atkinson  and  Elizabeth  his  wife  him  surviving, 
who  entered  into  possession  of  the  premises  devised  to  them  in 
April,  1779,  made  a  contract  of  sale  for  a  valuable  consideration, 
and  levied  a  fine  sur  cognizance  de  droit  come  ceo,  &c.  to 
Christopher  Johnson,  under  whom  the  defendant  claimed.  John 
Atkinson,  the  devisee,  was  buried  on  the  4th  of  July,  1822,  and 
Elizabeth  his  widow  on  the  9th  of  March,  1828.     They  had  three 
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children,  all  still  living,  namely,  Elizabeth,  born  in  1775,  and 
married  to  William  Shout ;  John,  born  in  1778  ;  and  Jane,  born 
in  1786,  who  afterward  intermarried  with  a  person  named  Watts, 
but  became  a  widow  before  the  day  of  the  demises  in  the 
declaration.  An  entry  to  avoid  the  fine  was  duly  made  on  the 
20th  of  April,  1829.  If  the  Court  should  be  of  opinion  that 
the  lessors  of  the  plaintiff  were  not  entitled  to  recover,  a  nonsuit 
was  to  be  entered. 

CresBwell  for  the  plaintiff : 

By  the  will  of  William  Cundall,  John  Atkinson  and  his  wife 
took  an  estate  for  life  only,  with  remainder  to  their  children  as 
tenants  in  common,  whose  interest,  therefore,  was  not  barred  by 
the  fine.  If,  indeed,  this  is  to  be  understood  as  a  devise  *within 
the  description  in  Shelley's  case,t  "when  the  ancestor  by  any 
gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited  either  mediately  or 
immediately  to  his  heirs  in  fee  or  in  tail ; "  then  no  doubt, 
according  to  the  rule  there  laid  down,  "the  heirs,"  in  the 
present  case,  are  words  of  limitation  of  the  estate,  and  not  words 
of  purchase,  and  the  lessors  bf  the  plaintiff  are  barred.  But  the 
question  here  to  be  decided  is,  whether  the  ancestor  did  or  did 
not  intend  to  limit  an  estate  to  the  heirs  of  Elizabeth  in  tail  ? 
and  whether,  in  the  devise  to  "  heirs  of  the  body,"  his  object  was, 
according  to  the  test  applied  by  Baylby,  J.  in  Doe  v.  Colyear,l 
to  designate  particular  individuals  of  the  family  of  the  person 
to  whom  the  life  estate  was  first  given,  or  "  a  class  of  persons, 
comprehending  all  of  that  class  who  could  claim  from  or  through 
him  "  ?  The  latter  intention  would  have  been  clearly  shewn,  if 
the  devise  had  been  to  John  and  Elizabeth,  and  the  survivor  of 
them,  and  then  merely  to  the  heirs  of  their  1)odies.  But  these 
last  are  to  take  "share  and  share  alike,"  which  is  inconsistent 
with  their  taking  as  heirs ;  and,  therefore,  an  estate  tail  cannot 
have  been  contemplated. 

(Lord  Tenterden,  Gh.  J. :  Can  you  distinguish  this  case  from 
Jesson  V.  Wright  ?  §) 

t  1  Co.  Rep.  104.  S  21  R.  E.  1  (2  Bligh,  1). 

X  11  East,  564. 
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In  that  case  the  devise  was  to  the  heirs  of  the  body  of  William, 
the  first  devisee,  in  such  shares  as  he  should  appoint,  and,  in 
default  of  such  appointment,  share  and  share  alike,  as  tenants 
in  common ;  and  if  but  one  child,  the  whole  to  such  only  child. 
But  there  was  also  a  devise  over,  for  want  of  such  issue,  to  the 
testator's  right  heirs  for  ever :  and  this  shewed  a  *paramount 
intention  in  the  testator  to  include  all  William's  issue  in  the 
devise  to  the  heirs  of  his  body  ;  the  ultimate  devisees  being  only 
to  take  when  all  that  issue  was  exhausted.  And  Lord  Eldon, 
in  his  judgment,  relied  upon  the  paramount  intention  as 
disclosed  by  the  whole  of  the  will.  Lord  Bedesdale,  indeed, 
in  the  same  case,  insists  upon  the  words  *'  heirs  of  the  body  "  as 
having  an  effect  which  is  not  to  be  controlled  by  the  subsequent 
words  of  modification ;  and  says  that  those  words  '^  have  almost 
constantly  been  construed  to  mean  an  indefinite  failure  of  issue, 
and,  of  themselves,  have  frequently  been  held  to  give  an  estate 
tail."  But  there  are  manv  cases  in  which  words  of  division, 
such  as  ''  share  and  share  alike,"  or  others  shewing  such  division 
to  be  contemplated,  have  been  held  to  counteract  the  effect  of  the 
previous  technical  words  '*  heirs  of  the  body,"  and  they  have  in 
no  instance  been  deemed  insufficient  to  control  it,  unless  where 
an  ulterior  intention  expressed  by  the  testator  has  prevented 
their  so  operating  ;  that  intention  appearing  to  be  the  paramount 
one  in  the  will.  In  Wilson  v.  Vansittart,}  a  bequest  was  made 
to  J.  W.  and  his  heirs  male,  "  equally  to  be  divided  among  them, 
share  and  share  alike,"  and  it  was  held  that  the  father  should 
take  for  life,  and  then  the  sons  equally.  (This,  it  is  true,  was  a 
case  of  personalty ;  but  if  the  words  would  have  sufficed  to  give 
the  father  an  estate  tail  in  real  property,  he  would  have  taken 
the  personalty  absolutely.!)  Among  other  cases  where  the  same 
principle  of  construction  has  prevailed,  are  BumsaU  v.  Davey,^ 
Goodtitle dem.  Sweet  v.  Herring,  \\  Doe dem.  Hotter  v  .* Ironmongery^ 
Gretton  v.  Haward,  t  +  Crump  dem.  Woolley  v.  Norwood,  \  I  Merest  v. 
JaTnes,%%  and  Right  dem.  Shortridge  v.  Creber,\\\\  which  has  been 

t  Amb.  562.  1[  3  East,  533. 

J  Chandless  v.  Price,  3  Ves.  99 ;         ft  6  Taunt.  94. 
Cmoke  V.  Be  Vandes,  9  Vee.  197.  1 1  7  Taunt.  362. 

S  1  Bos.  &  P.  215.  §§  1  Brod.  &  B.  484. 

II  6  K.  K.  270  (1  East,  264).  ||  ||  29  E.  E.  444  (5  B.  &  C.  860). 
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decided  in  this  Court  since  the  judgment  of  the  House  of  Lords 
in  Jesson  v.  Wright  ;\  and  in  which  Bayley,  J.  relies  upon  the 
words  ''  share  and  share  alike,"  as  shewing  that  the  term  heirs 
of  the  body  was  not  used  in  the  strict  legal  sense. 

(Patteson,  J. :  There  were  words  of  limitation  superadded 
in  that  case ;  the  devise  was  *'  to  the  heirs  of  the  body  of 
Joan  Greber,  share  and  share  alike,  their  heirs  and  assigns  for 
ever.") 

In  Doe  dem.  Blandford  v.  Applin^l  the  words  of  division  "to 
and  amongst*'  were  held  not  to  modify  the  preceding  term 
"heirs  of  the  body,"  because  there  was  a  subsequent  limitation 
in  default  of  issue  of  the  first  devisee,  which  shewed  the  intention 
of  the  testator  not  to  use  that  term  in  the  modified  sense ;  and 
the  same  argument  was  used  by  the  Court  in  Pierson  v.  Vickers,  § 
The  reasons  of  those  decisions  do  not  affect  the  present  case. 

(Lord  Tbnterden,  Ch.  J. :  If  the  children  here  take  by 
purchase,  what  estate  do  they  take  ?) 

According  to  James  v.  Richardson.W  an  estate  in  fee;  but  if  it 
is  for  life  only,  it  will  not  be  inconsistent  with  the  remaining 
part  of  the  will. 

Joshua  Evans,  contra,  was  stopped  by  the  Court. 

Lord  Tenterden,  Ch.  J. : 

I  am  quite  unable  to  distinguish  this  case,  as  to  the  legal 
effect  of  the  words  in  question,  from  Jesson  v.  Wright. 

LiTTLEDALB,  J.  : 

It  has  been  decided  in  a  variety  of  cases,  that  words  of  modi- 
fication will  not  restrain  the  effect  of  the  term  "heirs  of  the 
body,"  where  the  general  intent  of  the  testator  is  inconsistent 
with  such  restriction.    Doe  dem.  Blandford  y.  Applin,l  Doe  dem. 


t  21  E.  R.  1  (2  Bligh,  1). 
t  2  E.  E.  337  (4  T.  E.  82). 


§  7  R.  E.  760  (o  East,  548). 
II  2  Lev.  232. 
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Candler  v.  Smithy^  Doe  dem.  Cock  v.  Cooper.l  It  is  true  that  in 
those  cases,  as  in  Jesson  v.  Wright ^  there  were  limitations  added 
in  default  of  issue ;  but  Jesson  y.  Wright  was  not  decided  on 
that  ground  merely. 

Taunton,  J. : 

There  was,  in  Jesson  v.  Wright,  a  devise  over  for  want  of  heirs 

of  the  body  of  the  first  taker  ;  but  I  think  that  circumstance  does 

not  authorize  a  different  construction  in  the  present  case  from 

that  which  the  House  of  Lords  adopted  there.     I  admit  that  in 

many  cases  the  technical  force  of  the  words  **  heirs  of  the  body  " 

may  be  rebutted  by  others  which  shew  an  intention  that  the 

issue  should  take  as  purchasers  ;  but  unless  that  intent  appears 

most  clearly,  the  technical  term  must  have  its  ordinary  effect. 

Here  the   limitation    is,   in   the  first    instance,   to   John   and 

Elizabeth  for  their  lives  and  that  of  the  survivor,  and  then 

to  the  heirs  of  the  body  of  Elizabeth  by  John.    If  the  devise 

stopped  there,  there  would  be  no  doubt  that  an  estate  tail  was 

created.     Then  it  is  said  the  words  '^ share  and  share  alike" 

shew  that  the  parents  were  intended  to  take  for  life  only,  and 

the  children  as  pmrchasers.     But  in  Jesson  v.  Wright  there  were 

nearly  the  same  words ;  and  although  there  was  in  that  case  a 

subsequent  hmitation   ''for  want  of  such  issue"   as  at  first 

mentioned,  it  is  a  mistake  to  suppose  that  the  decision  turned 

on  that  ^circumstance  only.      Some  stress  was  laid  upon  it  by 

the  Lord  Chancellor,  but  he  relied  chiefly  on  the  technical 

virtue  of  the  words  "heirs  of  the   body,"  and  their  effect  as 

shewing  the  general  intent  of  the  testator.     I  think  in  the 

present  case  we  are  bound  to  follow  the  decision  in  Jesson  v. 

Wright,  and  that  here,  as  in  that  case,  the  supposed  words  of 

restriction  do  not  shew  such  a  clear  intent  in  the  testator  as 

should  do  away  with  the  legal  import  of  the  preceding  technical 

words. 

Patteson,  J. : 

I  am  also  of  opinion  that  by  this  devise  an  estate  tail  passed. 
Our  decision  must  be  governed  by  that  in  Jesson  v.  Wright,  and 

t  4  B.  B.  521  (7  T.  B.  531).  J  6  B.  B.  264  (1  East,  229). 
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will  not  be  inconsistent  with  that  in  Right  v.  Creber.  The 
Court,  in  this  last  case,  took  for  its  guide  the  intention  of  the 
testator  in  the  particular  instance,  which  (as  it  is  laid  down  by 
WiLMOT,  J.  in  Doe  dem.  Long  v.  Laming  t)  must  be  the  governing 
principle  in  all  such  cases,  as  far  as  is  consistent  with  rules  of 
law.  Here  it  has  been  contended  that  the  testator  meant  to 
give  a  life  estate  only,  with  remainders :  but  I  do  not  know  in 
what  part  of  the  devise  such  an  intention  is  to  be  found. 

Postea  to  the  defendant. 


1831. 
Jan.  27. 


[960] 


[  •951  ] 


COLLINS  V.   G0DEFK0Y4 

(1  Bam.  &  Adol.  950—957  ;  S.  C.  9  L.  J.  K.  B.  158 ;  1  Dowl.  P.  C.  326.) 

An  attorney,  who  has  attended  on  subpoena  as  a  witness  in  a  civil 
suit,  cannot  maintain  an  action  against  the  party  who  subpoenaed  him, 
for  compensation  for  loss  of  time. 

Assumpsit  to  recover  a  remuneration  for  the  plaintiff's  loss 
of  time  during  his  attendance  on  subpoena  as  a  witness  in  the 
cause  of  Godefroyv.  Dalton.^  *The  money  counts  were  added. 
Plea,  general  issue.  At  the  trial  before  Lord  Tenterden,  Gh.  J., 
at  the  London  sittings  after  last  Hilary  Term,  it  appeared  that 
Godefroy  brought  an  action  against  Dalton,  an  attorney,  for 
negligence  and  unskilfulness  in  the  conduct  of  an  action  in  G.  P., 
and  caused  GoUins,  the  present  plaintiff,  to  be  subpoenaed  to 
attend ;  and  he  attended  in  Gourt  six  days  for  the  purpose  of 
giving  his  evidence,  but  was  not  called.  Godefroy  obtained  a 
verdict,  which  the  Gourt  of  Gommon  Pleas  afterwards  set  aside. 
GoUins,  the  present  plaintiff,  on  the  2nd  of  November  (1829) 
demanded  of  Godefroy  six  guineas  as  his  regular  fee  for  attend- 
ance,  and  gave  him  notice  that  unless  that  sum  was  paid  in  the 
course  of  the  next  day,  he  should  enforce  payment  of  it.  The 
defendant  said  he  thought  that  it  had  been  paid  by  his  then 
attorney.     The  plaintiff  commenced  his  action  on  the  3rd  of 


t  2  Burr.  1100. 

X  The  rule  laid  down  in  this  case 
must  be  now  taken  as  modified  by 
the  scale  of  allowances  as  fixed  by 
modern  rules.  But  the  case  is  still 
an  authority  agamst  any  claim  to  an 


exceptional  sum.  See  /«  re  Working 
Men's  Mutual  Soa'ety  (1884)  21  Ch.  I>. 
831,  51  L.  J.  Ch.  850;  Chamberlain 
V.  Sioneham  (1889)  24  Q.  B.  D.  113, 
115,  59  L.  J.  Q.  B.  95. -R.  C. 
§  31  E.  R.  467  (6  Bing.  460). 
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November.  On  the  18th  the  defendant  applied  to  the  Court  of  Collins 
King's  Bench  to  stay  the  proceedings  upon  payment  of  six  godbfbot. 
guineas  >^ithout  costs,  on  an  affidavit  stating  that  Collins  had 
commenced  his  action  on  the  8rd,  whereas,  according  to  the 
notice,  he  had  agreed  to  give  defendant  the  whole  of  that  day 
for  payment;  but  the  Court  made  the  rule  absolute,  upon 
payment  of  six  guineas  and  the  costs  of  the  cause  and  of  the 
application.  Godefroy  did  not  pay  the  costs  pursuant  to  the 
rule,  but  pleaded  the  general  issue.  Upon  these  facts,  Lord 
Tenterdbn  was  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover,  because,  in  point  of  law,  he  was  bound  to  give  his 
evidence  pursuant  to  the  subpoena ;  and  the  plaintiff  was  non- 
suited, but  liberty  was  reserved  to  him  to  move  to  enter  a  verdict 
for  six  guineas. 

Kelly  now  shewed  cause :  [  952  ] 

A  person  who  has  attended  a  trial  as  a  witness,  on  subpoena, 
cannot  maintain  any  action  for  compensation  for  loss  of  time, 
because  it  is  a  duty  imposed  by  law  on  all  persons  to  attend  and 
give  evidence  in  courts  of  justice.  The  law  will  not,  therefore, 
imply  a  promise  by  the  party  on  whose  behalf  that  duty  has 
been  performed  to  make  any  remuneration  to  the  witness.  An 
express  promise  of  remuneration  for  the  performance  of  such 
duty  would  be  void,  as  leaving  been  made  without  consideration. 
On  this  principle,  a  promise  to  pay  money  to  a  sheriff,  in 
consideration  of  his  doing  that  for  which  the  law  did  not  allow 
him  any  thing,  e.g.  executing  an  elegit,  is  void  in  law,  and  will 
not  support  an  assumpsit:  Bridge  v.  Cage.\  So  a  high  bailiff 
or  sheriff,  when  called  upon  by  the  King's  writ  to  return 
members  of  Parliament,  although  he  incur  a  great  expense 
therein,  cannot  at  common  law  recover  from  a  candidate  any 
part  of  the  expense  so  incurred,  inasmuch  as  it  arises  from  acts 
which  he  is  bound  to  do  by  virtue  of  his  office:  Morris  v. 
Burdett.l  Besides,  it  may  be  fairly  inferred  from  the  statute 
5  Eliz.  c.  9,  s.  12,  that  such  an  action  as  this  was  not  main- 
tainable at  common  law.  That  statute  enacts,  that  if  any 
person  upon  whom  any  process  out  of  a  court  of  record  shall 

i  Cto.  Jac.  103.  X  10  E.  R.  667  (1  Camp.  218). 
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Collins  be  served,  to  testify  concerning  any  cause  or  matter  depending 
GoDEFBOT.  there,  and  having  tendered  to  him,  according  to  his  countenance 
or  calling,  such  reasonable  sum  of  money  for  his  costs  and 
charges,  as,  with  regard  to  the  distance  of  the  place,  is  necessary 
to  be  allowed,  do  not  appear  according  to  the  tenor  of  the  process, 
not  having  a  lawful  and  reasonable  cause  to  the  contrary,  he 
[  *958]  shall  *forfeit  for  every  such  offence  lOZ.  To  subject  the  party, 
therefore,  to  the  penalty,  that  statute  requires  that  there  should 
be  tendered  to  him  merely  that  reasonable  sum  for  his  costs  and 
charges,  which,  with  regard  to  the  distance  of  the  place,  ought 
to  be  allowed.  It  does  not  require  that  any  thing  should  be 
tendered  to  him  by  way  of  compensation  for  loss  of  time.  The 
practice  in  the  Master's  office,  in  taxing  costs  between  party  and 
party,  cannot  make  the  law:  Deiv  v.  Parsons  A  The  right  of 
action  (if  it  exist)  must  accrue  either  by  compion  law  or  by 
statute.  Then,  assuming  that  there  was  an  express  promise 
in  this  case,  there  was  no  consideration  for  it.  And  WiUis  v. 
Peckhaml  is  an  authority  to  shew  that  a  witness  cannot  recover 
a  compensation  for  his  loss  of  time,  though  there  be  an  express 
promise.  In  Moor  v.  Adam,^  which  was  there  referred  to,  the 
Court  of  King's  Bench  refused  to  allow  compensation  for  loss  of 
time  to  two  merchants  who  came  from  abroad  as  witnesses ;  and 
HoLROYD,  J.  mentioned  from  memory  a  case  which  he  had 
received  from  Chambre,  J.,  where  the  Court  delivered  their 
opinion  seriatim  against  the  allowance  of  compensation  for  loss 
of  time  to  a  medical  person  who  came  as  a  witness  from 
Edinburgh. 

Campbell  and  Collins,  contra  : 

First,  this  action  is  maintainable  at  common  law  independently 
of  the  statute  of  Elizabeth.  Secondly,  that  statute  is  no  bar 
to  the  action ;  and,  thirdly,  in  this  case  there  was  evidence  of 
an  express  promise.  First,  the  plaintiff,  a  professional  man, 
having  been  required  by  the  defendant  to  attend  a  trial,  in  the 
result  of  which  the  latter  had  an  interest,  the  law  will  raise  an 
[  *954  ]       implied  promise  on   his  part  to  make  ^compensation  to  the 

t  21  B.  E.  404  (2  B.  &  Aid.  562).  §  5  M.  &  S.  156. 

t  21  E.  E.  706  (1  Brod.  &  B.  515). 
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plaintiff  for  his  loss  of  time.  The  public  had  no  interest  what-  Collins 
ever  in  the  result  of  the  suit.  It  is  different,  therefore,  from  godefbot. 
the  case  of  an  indictment  for  a  felony  or  misdemeanor,  in  the 
prosecution  of  which  the  public  may  have  an  interest,  and  in 
such  a  case  it  may  be  the  duty  of  every  person,  duly  called 
upon,  to  give  his  evidence.  But  a  party  who  attends  a  court 
of  justice  to  give  his  evidence  in  a  civil  cause,  does  it,  not  in 
discharge  of  a  public  duty,  but  to  confer  a  benefit  on  an 
individual;  and  if  he  sustain  a  loss  thereby,  as  every  pro- 
fessional man  must,  he  ought  to  have  a  reasonable  compensa- 
tion for  that  loss.  The  usage  which  has  prevailed  in  the 
Master's  office  shews  that  such  a  compensation  is  reasonable  ; 
and  a  professional  man,  aware  of  that  usage,  may  be  supposed 
to  have  attended  to  give  his  evidence,  upon  the  faith  that  he 
would  have  the  remuneration  usually  allowed  in  those  cases. 
Such  usage,  therefore,  may  be  considered  the  foundation  of  an 
implied  contract.  It  would  be  most  unfit  to  leave  it  in  the 
option  of  a  party  to  remunerate  a  witness  for  loss  of  time ;  for 
it  might  then  be  made  to  depend  on  the  result  of  the  cause ; 
and  that  would  manifestly  lead  to  corruption.  Then,  assuming 
that  this  action  was  maintainable  at  common  law,  the  statute 
5  Eliz.  c.  9,  s.  12,  does  not  take  away  the  right  of  action.  That 
Act  gives  an  additional  remedy  in  certain  cases,  to  insure  the 
attendance  of  a  witness,  and  subjects  the  party  making  default 
to  a  penalty,  provided  his  reasonable  costs  and  charges,  having 
regard  to  the  distance  of  place,  be  tendered.  But  though  a 
party  cannot,  without  first  tendering  the  expenses,  enforce  the 
penalty  given  by  that  statute,  it  does  not  follow  that,  if  the 
expenses  are  not  tendered,  the  witness  cannot  afterwards  claim 
them  in  an  action.  It  is  the  constant  ^practice,  indeed,  for  [  *955  ] 
witnesses  to  refuse  in  open  Court  to  give  their  testimony  until 
their  expenses  are  paid.  If  the  right,  therefore,  to  compensa- 
tion for  loss  of  time  existed  at  common  law,  it  is  not  taken 
away  by  the  statute.  There  is  no  express  authority  to  shew 
that  a  professional  man  cannot  maintain  an  action  for  the  loss 
of  his  time  in  attendance  as  a  witness.  Iii  Willis  v.  Peckham\ 
the  plaintiff  was  a  labouring  carpenter;   and  there  Pabk,  J. 

t  21  E.  E.  706  (1  Brod.  &  B.  515). 
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Collins      said,  "compensation  for  loss  of  time  is  only  allowed  to  medical 
QoDBFROY.    men  and  attorneys."     In  Severn  v.  OliveA  the  Court  of  Common 
Fleas  directed  the  prothonotary  to  review  his  taxation,  on  the 
ground  that  no  allowance  ought  to  be  made  for  the  time   of 
scientific  witnesses,   unless  they  were  medical  men,   such   as 
physicians  or  surgeons;  and  referred  to  Moor  v.  AdarriyX   and 
WUlis  V.  Peckhaviy  as  conclusive  that  compensation  for  loss  of 
time  could  not  be  allowed  to  others;  but  that  expression,  by 
reference  to  the  cases  mentioned,  must  be  understood  as  not 
extending  to  attorneys.     In   Lopez  v.  De    Tastet,^   the  Court 
directed  the  prothonotary  not  to  allow  costs  for  the  loss  of  a 
broker's  time:  the  ground  stated  in  argument  there  was,  that 
such  allowance  could  only  be  made  to  medical  men  and  solicitors. 
In  Moor  v.  Adam,  though  the  Court  decided  that  no  compensa- 
tion should  be  allowed  to  two  merchants  coming  from  abroad 
as  witnesses.   Lord  Ellenbobough    expressly   stated  that  the 
Court  did  not  lay  down  any  peremptory  rule,  that  in  no  case 
whatever,    where    a    witness    came    from    abroad,   should    an 
allowance  be  made  to  him  for  loss  of  time.     In  Schimmell  v. 
LoiLsadUfW  the  Court  allowed  the  costs   of  detaining  a  foreign 
[  'ose  ]       witness  in  England  *from  the  commencement  of  the  action  till 
the  trial,  though  not  the  expenses  of  bringing  him  over  %  before 
the  commencement  of  the  action.     But  assuming  that  the  law 
will  not  imply  a  promise  by  a  party  in  a  civil  suit  to  make 
compensation  to  a  witness  who  has  attended  the  trial  in  a  civil 
suit,  on  his  behalf,  there  was  in  this  case  evidence  of  an  express 
promise;    for  the  defendant,  having  been  applied  to  for  six 
guineas,  said  he  thought  that  it  had  been  paid  by  his  then 
attorney ;  and  he  afterwards  applied  to  this  Court  to  stay  the 
proceedings  in  an  action  brought  against  him,  upon  payment  of 
the  six  guineas  without  costs.     That  was  equivalent  to  a  tender 

t  23  B.  E.  565  (3  Brod.  &  B.  72).  who  is  not  acoessible  by  subpoena,  and 

X  5  M.  &  S.  156.  refuses  to  attend  without  compensa- 

§  3  Brod.  &  B.  292.  tion  :    Lonergan  v.   Royal  Exchange 

4   Taunt.    695.      See    Thelluason  Assurance   Co.,    7   Bing.    729.     And 


V.  Staples,  Doug.  438.  see,  there,  the  opinions  of  Tdtdal, 

IT  Allowance  may  be  made  in  costs  Ch.  J.  and  Park,  J.  on  the  allow- 

for  loss  of  time  to  a  foreign  witness  ance  of  compensation  to  professional 

necessary  to  the  success  of  the  cause,  men  for  loss  of  time. 
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of  the  money,  and  is  evidence  of  an  express  promise.     There      Collins 

was  a  moral  obligation  on  the  defendant  to  remunerate  the    godefrot. 

plaintiff  for  the  time  which  he  lost  in  his  service ;  and  that  was 

a  good  consideration  for  a  promise. 

Cur.  adv,  vtdU 

Lord  Tenterden,  Ch.  J. : 

Assuming  that  the  offer  to  pay  the  six  guineas  without  costs 
was  evidence  of  an  express  promise  by  the  defendant  to  pay  that 
sum  to  the  plaintiff  as  a  compensation  to  him  for  his  loss  of 
time,  still,  if  the  defendant  was  not  bound  by  law  to  pay  that 
sum,  the  offer  to  do  so,  not  having  been  accepted,  will  not  avail 
the  plaintiff.  If  it  be  a  duty  imposed  by  law  upon  a  party 
regularly  subpoenaed,  to  attend  from  time  to  time  to  give  his 
evidence,  then  a  promise  to  give  him  any  remuneration  for  loss 
of  time  incurred  in  such  *attendance  is  a  promise  without  con-  [  "957  ] 
sideration.  We  think  that  such  a  duty  is  imposed  by  law ;  and 
on  consideration  of  the  statute  of  Elizabeth,  and  of  the  cases 
which  have  been  decided  on  this  subject,  we  are  all  of  opinion 
that  a  party  cannot  maintain  an  action  for  compensation  for 
loss  of  time  in  attending  a  trial  as  a  witness.  We  are  aware 
of  the  practice  which  has  prevailed  in  certain  cases,  of  allowing, 
as  costs  between  party  and  party,  so  much  per  day  for  the 
attendance  of  professional  men ;  but  that  practice  cannot  alter 
the  law.  What  the  effect  of  our  decision  may  be,  is  not  for  our 
consideration.  We  think,  on  principle,  that  an  action  does  not 
lie  for  a  compensation  to  a  witness  for  loss  of  time  in  attendance 
under  a  subpoena.     The  rule,  therefore,  must  be  discharged. 

Ride  discharged. 


602  1832,     C-  P,     9  BING-  3—4  [r.e. 

IN    THE    COUKT    OF    COMMON    PLEAS. 
1882.  ALSTON  AND  Others  v.  SCALES. 

May  28. 
(9  Bing.  3—5  ;  S.  C.  2  Moore  &  Scott,  5.) 

'■     -"  A  surveyor  of  highways  is  liable  in  case  to  reversioner,  for  subtraction 

of  a  portion  of  his  bank  by  the  road  side,  although  the  property  is  the 
better  for  what  the  surveyor  has  done. 

Case  for  injury  to  the  reversion.     The  plaintiff's  property 
was  separated  from  a  carriage  highway  by  a  ragged  bank,  with 
elder  bushes  growing  on  the  top.     The  highway,  which  led  to 
London,  was  not  twenty  feet  wide. 
[  •*  ]  The  defendant,  surveyor  of  the  highway,  pared  the  *bank,  the 

whole  of  which  belonged  to  the  plaintiff,  and  made  it  straight 
in  divers  places ;  but  in  so  doing,  took  away  a  little  of  the  soil. 
The  occupier,  however,  stated  that  the  premises  were  the  better 
for  what  had  been  done.  And  the  defendant  relied  on  this,  as 
well  as  on  the  18  Geo.  III.  c.  78,  s.  15,  t  by  which  it  is  enacted, 
"  That  the  surveyors  of  the  highways  shall,  and  they  are  hereby 
required  to  make,  support,  and  maintain,  or  cause  to  be  made, 
supported,  and  maintained,  every  public  cart-way  leading  to 
any  market-town,  twenty  feet  wide  at  least;  and  every  public 
horse-way  or  drift-way,  eight  feet  wide  at  the  least,  if  the 
ground  between  the  fences  inclosing  the  same  will  admit 
thereof." 

Alderson,  J.,  before  whom  the  cause  was  tried  at  the  last 
Middlesex  sittings,  told  the  jury  that  the  question  was,  whether 
permanent  injury  had  been  done  to  the  land;  that,  in  his 
opinion,  the  removal  of  soil  was  a  permanent  injury ;  ajid  that 
the  projecting  sides  of  the  bank  formed  a  portion  of  the  plaintiff's 
fence,  as  well  as  the  bushes  on  the  top. 

A  verdict  having  been  found  for  the  plaintiff,  for  nominal 
damages, 

Taddy,  Serjt.  moved  for  a  new  trial,  on  the  ground  that 
the  jury  had  been  misdirected  on  the  subject  of  damage,  and 
the  boundary  of  the  plaintiff's  fence ;  contending  that  injury  to 

t  Repealed  by  the  Highways  Act,  and  substantially  re-enacted  by  s.  80. 
1835  (5  &  6  Will.   IV.  c.  50),  s.  1,      — R.  C. 
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the  land  could  not  be  occasioned  by  that  which  improved  the       Alston 
property,  although  it  might  remove  a  portion  of  the  soil ;  and      scales. 
he  put  the  case  of  a  drain :  and  that,  at  all  events,  the  defendant 
was  justified  by  the  Highway  Act,  according  to  which  he  had  a 
right  to  cut  away  the  soil  as  far  as  the  bushes,  which  must  be 
taken  to  be  the  proper  fence. 

The  Court,  however,  held  that  the  direction  to  the  jury  was 
correct  on  both  points ;  that  the  removal  of  the  *smallest  [  *^  ] 
portion  of  soil  must,  in  general,  be  esteemed  an  injury  to  the 
land,  because  it  tends  to  alter  the  evidence  of  title ;  and  that, 
as  to  the  supposed  case  of  a  drain,  it  was  so  foreign  to  the 
question  before  the  jury,  that  it  was  not  necessary  to  caution 
them  on  the  subject. 

Taddy,  therefore, 

Took  nothing. 


DAVIS  V.  BLACKWELL,  ExECUTOR.t  i832. 

May  29. 
(9  Bing.  5—11  ;  S.  C.  2  Moore  &  Scott,  7 ;  1  L.  J.  (N.  S.)  C.  P.  140.)  JL 

An  executor  who  pays  legacies  six  months  after  probate,  cannot  plead  ^     -> 

such  payment  in  discharge  of  his  testator's  liability  on  a  covenant. 

Covenant.  Breach,  non-repair  of  a  house  demised  to  testator 
by  a  lease  which  expired  in  December,  1831. 

The  testator  died  in  March,  1829.  Probate  was  taken  out  in 
May,  1830,  and  this  action  was  commenced  in  November,  1830. 
The  defendant  pleaded,  plene  administravit ;  plene  adrninistravit 
before  notice  of  the  covenant ;  plene  administravit  before  notice 
of  breach  of  covenant.     On  which  pleas  issue  was  joined. 

At  the  trial  it  appeared  that  the  defendant,  after  discharging 
some  debts,  made  over  the  residue  of  the  assets  to  the  residuary 
legatee  within  six  months  after  the  date  of  the  probate.  No 
notice  had  been  given  to  him  of  the  state  of  the  house  in 
question,  which  had  never  been  occupied  by  the  testator. 
A  verdict  having  been  found  for  the  plaintiflF, 

Spankie,  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the 

t  See  now  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Yict. 
c  35),  6.  29.— E.  C. 
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Davis  ground  that  the  defendant  was  discharged  by  having  paid  over 
Blackwell*  aU  the  assets  to  the  legatee  before  notice  of  the  plaintiff's  claim. 
He  cited  Brooking  v.  Jennings, \  where,  on  plene  adininistravit, 
it  was  held  that  the  defendant  might  give  in  evidence  that  he 
[  •e  ]  was  administrator  ^durante  minore  atate,  had  paid  certain  debts, 
and  had  delivered  over  the  residue:  and  The  Governor  and 
Company  of  the  Chelsea  Waterworks  v.  Cowper,X  where  it  was 
held)  that,  on  plene  administravit,  the  defendant  might  shew 
he  had  paid  over  the  residue  to  the  residuary  legatee,  after 
discharging  debts  and  legacies  the  year  after  the  testator's  death. 

Wilde,  Serjt.  shewed  cause: 

The  defendant  must  be  presumed  to  be  aware  of  a  lease  to 
the  testator  which  did  not  expire  till  after  his  death.  If  so,  he 
was  not  warranted  in  paying  legacies  till  he  had  ascertained 
and  discharged  all  outstanding  liabilities.  At  all  events,  pay- 
ment of  the  legacies  within  six  months  was  premature.  Brooking 
V.  Jennings  only  decides,  that  an  executor  durante  minore  atate 
may  pay  over  the  residue  to  the  executor  who  comes  of  age ; 
and  in  The  Governor  and  Company  of  Chelsea  Waterworks  v. 
Cowper,  the  creditor  did  not  make  his  claim  till  thirty  years 
after  the  executor  had  paid  over  the  assets :  after  such  a  lapse 
of  time,  it  is  a  presumption  that  even  a  bond  has  been  dis- 
charged. In  Wilkins  v.  Fi'y,^  the  Master  of  the  Bolls  laid  it 
down,  '*  That  an  executor  to  the  extent  of  assets  is  liable  to  be 
sued  upon  his  testator's  covenants,  without  regard  to  his  having, 
or  not  having  the  possession  of  the  lease.  Even  if  the  testator 
had,  before  his  death,  assigned  the  lease,  the  executor  would 
not  be  the  less  liable  to  be  sued  upon  the  covenants.  He  cannot, 
by  assigning  it  away  himself,  get  rid  of  his  liability  to  be  sued. 
There  is,  therefore,  a  reason  why  he  should  require  a  covenant 
of  indemnity,  just  as  much  as  there  was,  why  the  testator  him- 
self should  have  required  such  a  covenant;  because,  as  the 
testator  was  bound  by  the  personal  covenant,  the  executor  is 
bound  to  the  extent  of  assets  by  the  same  covenant."  The 
[  ^7  ]         *les8or  has  no  remedy  except  on  his  covenant,  while  the  executor 

t  1  Mod.  174.  §  15  R.  E,  110  (1  Mer.  244,  265). 

X  1  Esp.  275. 
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might  have  required  an  indemnity  before  paying  the  legatees.        Davis 
Plerie  adnmmtravit,  is  a  plea  not  established  by  mere  payment    blackVell. 
of  legacies;  the  defendant  must  shew  that  they  were  paid  in 
proper  order ;  so  that  even  a  verdict  for  the  defendant  could  not 
have  been  sustained  on  this  evidence. 

Spankie : 

The  replication  raises  no  issue  of  a  devastavit,  which  it  should 
have  done,  if  the  plaintiff  meant  to  rely  on  the  objection  that  the 
legacies  were  paid  out  of  their  due  order.  It  is  the  duty  of  an 
executor  to  pay  legacies,  and  the  defendant  ought  not  to  suffer 
for  discharging  that  duty  promptly.  By  the  Statute  of  Distri- 
butions, 22  &  23  Car.  II.  c.  10,  administrators  may  proceed  to 
wind  up  the  intestate's  affairs  at  the  expiration  of  a  twelvemonth 
from  his  death.  The  same  practice  may  properly  be  prescribed 
to  executors :  and  here  the  testator  had  been  dead  more  than  a 
twelvemonth  before  the  defendant  paid  the  legacies.  Where  an 
executor  has  no  notice  of  bonds,  he  is  justified  in  paying  simple 
contract  debts:  Harman  v.  HarmanA  And  the  same  principle 
ought  to  be  appUed  with  respect  to  the  payment  of  legacies.  The 
defendant  here  received  no  actual  notice,  and  he  cannot  be 
presumed  to  have  implied  notice  of  his  testator's  liability,  for 
the  testator  did  not  occupy  the  house  in  question,  and,  upon 
assignment,  the  lease  would  pass  out  of  his  hands. 

TiNDAL,  Ch.  J. : 

The  only  question  is,  whether  the  defendant  has  shewn  by 
evidence  that  he  has  duly  administered  the  effects  of  his  testator ; 
for  it  lies  on  him  to  shew  affirmatively  that  he  has  done  so,  and 
it  is  not  necessary  for  the  plaintiff  to  reply  a  devastavit.  Now, 
*it  appears  that  the  will  was  proved  in  May,  1830,  and  that  after  [  *3  ] 
some  debts  had  been  paid,  the  defendant,  in  November,  1830, 
made  over  all  that  remained  to  the  residuary  legatee ;  thus 
allowing  only  six  months  to  elapse  before  he  so  disposed  of  the 
whole  of  the  assets.  That  cannot  be  deemed  an  administering 
of  the  assets  in  due  course  of  law,  so  as  to  afford  an  answer  to 
the  plaintiff's  demand.     It  is  not  clear,  indeed,  that  payment 

t  3  Mod.  115. 
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DAVI8  of  legacies  would  in  any  case  be  an  answer  to  a  demand  of  a 
Blaokwell.  debt ;  for  all  the  text  books  lay  it  down,  that ''  after  the  payment 
of  debts,  it  is  the  duty  of  the  executor  to  pay  legacies,"  and  if  he 
pays  legacies  first,  he  does  it  at  his  o^  hazard.  I  am  not,  how- 
ever,  prepared  to  say  that  after  such  a  length  of  time  as  elapsed 
in  the  case  of  The  Chelsea  Water  Works  Company  v.  Coicper,  the 
Uiches  of  the  creditor  might  not  be  deemed  a  waiver  of  his  right 
against  the  executor ;  it  is  not  necessary  here  to  decide  that 
point :  it  is  certain,  however,  that  in  the  case  of  adminstrators, 
the  statute  22  &  28  Gar.  II.  c.  10,  leads  us  to  infer  that  no  pay- 
ment of  legacies  would  be  a  discharge  against  a  claim  of  debt. 
By  s.  8  of  that  statute  it  is  enacted,  '*  That  no  such  distribution 
of  the  goods  of  any  person  dying  intestate  be  made  till  one  year 
be  fully  expired  after  the  intestate's  death ;  and  that  each  and 
every  one  to  whom  any  distribution  and  share  shall  be  allotted, 
shall  give  bond  with  sufficient  sureties  in  the  said  Courts,  that 
if  any  debt  or  debts  truly  owing  by  the  intestate  shall  be  after- 
wards sued  for  and  recovered,  or  otherwise  duly  made  to  appear, 
then  and  in  every  such  case  he  or  she  shall  respectively  refund 
and  pay  back  to  the  administrator,  his  or  her  rateable  part 
of  that  debt  or  debts,  and  of  the  costs  of  suit  and  charges  of  the 
administrator  by  reason  of  such  debt,  out  of  the  part  and  share 
so  as  aforesaid  allotted  to  him  or  her,  thereby  to  enable  the  said 
[  *9  ]  administrator  to  pay  and  satisfy  the  said  *debt  or  debts  so  dis- 
covered after  the  distribution  made  as  aforesaid."  That  section 
leads  to  the  inference  that  payment  of  legacies  would  not  be  a 
bar  in  an  action  against  an  administrator  for  a  debt  due  from 
the  intestate :  if  it  would  not  in  an  action  against  an  adminis- 
trator, there  is  no  reason  why  it  should  in  an  action  against  an 
executor ;  for,  though  an  executor  should  not  provide  himself 
with  a  bond  of  indemnity,  as  an  administrator  is  enjoined  to 
do,  the  spiritual  Court  would  decree  that  the  legacy  should  be 
refunded,  if  debts  were  afterwards  discovered.  I  will  not  say 
that  such  a  defence  might  not  be  made  if  the  debt  were  claimed 
after  a  great  lapse  of  time,  but  six  months  does  not  appear  to 
me  to  be  a  reasonable  time  for  ascertaining  the  existence  of  debts ; 
and  the  legacies  having  therefore  been  paid  prematurely,  this 
rule  must  be  discharged. 
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Pabk,  J. :  Davis 

V. 

I  am  of  the  same  opinion.  It  is  admitted  that  there  is  no  case  blackwell. 
precisely  in  point,  and  perhaps  that  is  because  executors  seldom 
pay  so  precipitately.  But  I  do  not  agree  that  the  twelvemonth 
from  the  time  of  the  death  pointed  out  by  the  Statute  of  Distri- 
bution in  the  case  of  administrators,  affords  any  guide  for  the 
ease  of  executors ;  for  if  so,  an  executor  might  defer  taking  out 
probate  with  a  view  to  elude  the  creditor.  Brooking  v.  Jenningg, 
and  Harman  v.  Harman,  only  decide  that  the  executor  may  pay 
simple  contract  debts  where  he  has  no  notice  of  a  specialty 
creditor ;  and  in  a  note  to  the  case  of  Harman  v.  Harman,  the 
editor  says,  the  Court  were  of  opinion,  that  where  the  payment 
of  a  simple  contract  debt  is  compulsive,  it  is  a  good  payment 
without  a  notice,  but  not  where  the  payment  of  such  debt  is 
voluntary.  But  in  The  Chelsea  Water  Works  Company  v.  Cowper, 
Lord  Kenyon,  as  to  other  payments,  puts  in  a  qualification, 
which  applies  expressly  to  this  case ;  '*  Provided  it  be  not  done 
too  precipitately ; "  that  is  the  question.  I  think  the  executor 
has  been  too  precipitate  *in  this  case,  and  that  therefore  the  [  *io  ] 
role  must  be  discharged. 

Gaselee,  J. : 

I  think  the  executor  has  been  premature  in  paying  the  legacies. 
In  The  Chelsea  Water  Works  Company  v.  Cowper,  thirty  years 
elapsed  before  the  creditor  preferred  his  claim.  Without  saying 
what  is  the  proper  time  for  the  payment  of  legacies,  or  whether 
in  any  case  the  payment  of  them  before  debts  can  be  justified, 
I  think  the  payment  here  was  too  soon. 

BOSANQUET,  J.  : 

I  think  the  rule  must  be  discharged.  The  executor  is  to  pay 
specialty  debts,  simple  contract  debts,  and  legacies,  and  to 
pay  them  in  that  order.  Cases  may  occur  in  which  he  may 
be  justified  in  paying  a  simple  contract  debt  first,  because  when 
the  simple  contract  creditor  proceeds  before  the  executor  has 
notice  of  the  specialty,  he  cannot  plead  the  specialty  debt  in 
bar.  But  the  demand  of  a  legatee  stands  on  a  different  footing, 
because,  in  the  language  of  courts  of  equity,  he  is  no  more  than 
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DA7ia       a  volunteer,  who  cannot  be  satisfied  till  all  debts  are  discharged. 

Blaokwell.  No  precise  time  has  been  fixed  for  the  payment  of  legacies ;  but 

in  the  case  of  The  Chelsea  Water  Works  Company ,  Lord  Kenyon 

thought  that  after  a  great  lapse  of  time  the  laches  of  the  creditor 

might  justify  the  executor  in  paying  them,  provided  he  was  not 

too  precipitate.  .  With  respect  to  administrators,  they  are  required 

by  the  statute  not  to  pay  over  the  residue  in  less  than  twelve 

months  after  the  death  of  the  intestate ;  but  that  period  cannot 

be  applied  to  the  case  of  an  executor,  so  as  to  justify  him  in 

paying  over  when  a  twelvemonth  has  expired  from  the  death 

of  the  testator,  for  by  deferring  the  taking  out  of  probate  he 

might  mislead  the  creditors,  and  give  them  little  or  no  opportunity 

[  *ii  ]       of  giving  notice  of  their  claims.    The  real  question  therefore  *is, 

whether  or  not  the  executor  has  been  precipitate  in  paying  legacies. 

I  think  he  has  been  so  in  this  case,  and  is  therefore  responsible 

to  the  plaintiff.  t^  »    j-    i         j 

^  ^  Rule  discharged, 

1832.  PRESCOTT   V.   FLINN  and   OTHERs.t 

May  30. 
_  (9  Bing.  19—23 ;  S.  C.  2  Moore  &  Scott,  18 ;  1  L.  J.  (X.  S.)  C.  P.  145.) 

*-       -I  1.  From  the  fact  that  the  defendants*  confidential  clerk  had  been 

accustomed  to  draw  cheques  for  them ;  that,  in  one  instance  at  least, 
they  had  authorized  him  to  indorse ;  and,  in  two  other  instances,  had 
received  money  obtained  by  his  indorsing  in  their  name,  a  jury  was  held 
warranted  in  inferring  that  the  clerk  had  a  general  authority  to  indorse. 
2.  Letters,  forged  by  the  clerk,  purporting  to  contain  an  authority  to 
indorse  upon  another  occasion,  held  not  admissible  in  evidence  to  shew 
*     he  had  no  authority  to  make  the  indorsement  on  which  the  plaintiff  sued. 

Assumpsit  on  two  bills  of  exchange  indorsed  to  the  plaintiff  in 
the  name  of  the  defendants  by  Lawrence  Johnson. 

In  order  to  shew  that  Johnson  had  authority  to  indorse  for  the 
defendants,  the  plaintiff  proved  that  he  was  the  defendants' 
confidential  clerk,  and  had  been  introduced  by  the  defendants 
to  their  bankers,  as  one  to  whom  they  were  to  pay  the  same 
attention  as  to  the  defendants  themselves :  that  the  defendants 
had,  in  repeated  instances,  recognised  his  authority  to  draw  both 
bills  and  cheques  by  procuration  for  them :  and  that  on  three 
occasions  Johnson  had  indorsed  bills  by  procuration  for  them, 

t  Cited  by  Mr.  Chalmers  as  an  illustration  to  the  Bills  of  Exchange  Act, 
1882,  s.  91  (1).— F.  r. 
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on  one  of  which  occasions,  at  least,  the  defendants  must  have     PBEficoTT 
known  of  the  indorsement ;  and  upon  the  other  two  the  bills  had       flinn. 
been  discounted  by  a  bill-broker  at  the  defendants'  bankers,  and 
the  defendants  had  drawn  out  the  money  raised  upon  the  bills. 

The  defendants  offered  in  evidence  two  letters,  purporting  to 
have  been  written  by  themselves  to  Stevens,  a  bill-broker,  on  the 
2nd  and  14th  of  July,  1830,  before  he  had  discounted  the  two 
bills  on  which  this  action  was  brought,  for  the  purpose  of  shewing 
that  such  letters  had  been  forged  by  Johnson.  The  letters, 
however,  related  to  a  different  transaction,  and  were  rejected  by 
TiNDAii,  Ch.  J.,  before  whom  the  cause  was  tried  ;  and  a  verdict 
having  been  found  for  the  plaintiff, 

Coleridge,  Serjt.  moved  to  set  it  aside  as  against  evidence,  and 
also  on  the  ground  that  the  letters  to  Stevens  ought  not  to  have 
been  excluded. 

Wilde  and  Bompas,  Serjts.  shewed  cause  :  [  20  ] 

The  circumstance  of  the  defendants  having  sanctioned  at  least 
one  indorsement  by  Johnson,  coupled  with  the  general  confidence 
they  were  proved  to  have  reposed  in  him,  is  suflBcient  to  support 
the  finding  of  the  jury ;  and  the  letters  were  properly  excluded, 
for  they  had  no  reference  to  this  transaction,  and  if  admitted, 
would  only  have  shewn  that  Johnson  had  committed  a  forgery, 
not  that  he  had  forged  the  indorsements  in  question. 

Coleridge :  ^ 

The  confidence  reposed  in  Johnson,  by  allowing  him  to  draw 
bills  and  cheques  does  not  assist  the  plaintiff ;  for  an  authority 
to  draw  does  not  confer  an  authority  to  indorse :  Robinson  v. 
Yarrow,^  Murray  v.  The  East  India  Company ; I  and  it  is  too 
much  to  presume  a  general  authority  from  a  single  instance. 
The  letters  ought  to  have  been  admitted  for  the  purpose  of 
shewing  that  in  some  instances  at  least  Johnson  had  indorsed 
without  authority. 

The  Court  took  time  to  look  at  the  bills,  and  judgment  was 
now  delivered  by 

t  18  E.  R.  537  (7  Taunt.  455).  X  24  R.  E.  325  (5  B.  &  Aid.  204). 
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Phbscott     Tindal,  Ch.  J. : 

Flinn.  Two  objections  have  been  urged  in   this  case  against  the 

plaintiff's  right  to  recover:  one,  that  the  verdict  was  against 
evidence ;  the  other,  that  evidence  tendered  by  the  defendants 
at  the  trial  was  improperly  rejected. 

The  first  objection  was,  in  effect,  this,  that  the  jury  was  not 

warranted    in    finding    upon    the  evidence  before  them,   that 

Lawrence  Johnson  had  authority  from  the  defendants  to  indorse 

the  two  bills  on  which  the  action  was  brought,  in  their  names. 

The  evidence  given  to  prove  Johnson's  authority  to  indorse 

[  *2i  ]  bills  for  the  defendants  was,  first,  the  proof  that  *he  was  a 
confidential  clerk  of  the  defendants,  and  had  been  expressly 
introduced  by  them  to  their  bankers,  as  one  to  whom  they  were 
to  pay  the  same  attention  as  they  would  to  the  defendants  them- 
selves. Secondly,  evidence  was  given  that  they  had,  in  repeated 
instances,  recognised  his  authority  to  draw  both  bills  and  cheques 
by  procuration  for  them ;  bills  being  produced  which  were  so 
drawn  by  him,  and  which  afterwards  bore  the  indorsement  of 
the  partners,  and  very  numerous  cheques,  about  twenty  in 
number,  having  been  signed  by  him,  in  his  own  name,  by 
procuration  of  the  defendants;  such  cheques  being  signed  at 
the  plaintiff's  banking-house  for  sums  directed  to  be  paid  under 
orders  from  country  correspondents,  to  Messrs.  Flinn  &  Co.,  but 
which  cheques,  it  appeared,  were  afterwards  paid  into  the 
defendants'  own  bankers,  so  that  the  defendants  may  be  pre- 
sumed to  have  had  an  opportunity  of  seeing  how  their  name 
was  used.  The  plaintiff,  lastly,  proved,  that  on  three  occasions, 
Johnson  had  indorsed  bills  of  exchange  by  procuration  for  them : 
on  one  of  which  occasions,  at  least,  the  defendants  must  have 
known  of  such  indorsement,  inasmuch  as  after  the  special 
indorsement  by  him  as  agent  of  the  firm,  to  one  of  the  partners, 
the  bill  bore  the  subsequent  indorsement  of  that  partner ;  in 
the  other  two  instances,  there  was  certainly  no  such  knowledge 
brought  home  to  the  defendants ;  but  the  bills  had  been  dis- 
counted by  a  bill-broker  at  the  defendants'  bankers,  and  the 
defendants  had  drawn  out  the  money  raised  upon  the  bills. 
Now,  it  is  contended,  that  the  two  first  heads  of  evidence  proved 
no  authority  to  indorse,  but  that,  at  the  utmost,  according  to  the 


VOL.  XXXV.]         1882.     C.  P.     9  BINGF.  21—23.  511 

distinction  laid  down  in  Robinson  v.   Yarroiv,  they  proved  an     Prkscott 

authority  to  draw ;  and,  again,  it  was  contended,  that  from  the       flinn. 

particular  circumstances  under  which  the  cheques  were  drawn, 

they  were,  in  reality,  receipts  for  money  paid  by  the  plaintiffs, 

rather  *than  cheques,  and  entitled  to  little  weight  upon  the       [  '22  ] 

question. 

And,  further,  as  to  the  instances  of  indorsement  by  Johnson, 
it  is  argued  that  the  single  instance  of  the  special  indorsement 
of  the  bill  to  the  order  of  one  of  the  partners,  by  no  means 
imported  a  general  authority  to  indorse  bills,  as  the  power  over 
the  proceeds  of  the  bill  was  never  parted  with  by  the  owners ; 
and  that,  in  the  other  two  cases,  the  defendants  at  this  very  time 
dispute  their  liabiUty  to  pay  their  bankers,  on  the  ground  of 
the  want  of  authority  in  Johnson  to  indorse  by  procuration  for 
them.  But  it  has  not  been  contended,  as  indeed  it  could  not, 
that  any  part  of  the  evidence  was  improper  to  be  laid  before 
the  jury,  in  determining  whether  the  clerk  had  authority  to 
indorse  or  not. 

It  may  be  admitted,  that  an  authority  to  draw  does  not  import 
in  itself  an  authority  to  indorse  bills ;  but  still,  the  evidence  of 
such  authority  to  draw  is  not  to  be  withheld  from  the  jury,  who 
are  to  determine  on  the  whole  of  the  evidence,  whether  such 
authority  to  indorse  exists  or  not.  The  jury,  although  they  may 
require  some  direct  testimony  upon  the  authority  of  the  clerk  to 
indorse,  may  justly  be  satisfied  with  less  evidence,  where  it  is 
proved  that  the  clerk  is  a  confidential  clerk,  and  that  he  has  ^n 
undisputed  authority  to  draw  in  the  name  of  the  principals. 
And  as  well  this  part  of  the  evidence,  as  also  the  direct  evidence 
of  authority  to  indorse,  was  left  to  the  jury,  with  those  remarks 
in  favour  of  the  defendants  which  are  now  urged,  and  almost  in 
the  precise  terms  now  used  by  the  defendants*  counsel. 

When,  therefore,  the  evidence  on  this  subject  was  left  to  a 
special  jury  of  merchants,  who  have  the  right  to  bring  their 
own  knowledge  of  the  general  course  of  business  in  aid  of  their 
judgment  on  the  particular  occasion,  and  they  have  declared 
themselves  satisfied  *that  the  defendants  have,  by  their  conduct,  [  •23  ] 
shewn  that  this  clerk  had  authority  to  indorse,  with  what  object 
could  we  send  this  cause  to  a  second  trial  before  a  jury  of  a 
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Pbbscott     similar  description,  where  the  very  same  question  must  again  be 

FuirN.       l^ft  to  the  new  jury  upon  the  same  evidence  ? 

The  second  objection  was,  that  evidence  had  been  improperly 

rejected.      The  evidence  offered   by   the  defendants   was  that 

of  two  letters  purporting  to  be  written  by  the  defendants  to 

Stevens  the  bill-broker,  one  dated  the  2nd,  the  other  the  14th  of 

July,  1830,  and  purporting  to  state  that  Johnson  had  authority 

to  indorse  bills  for  the  defendants.     These  letters  the  defendants 

offered  in  evidence,  for  the  purpose  of  shewing  that  they  were 

forgeries.      The  evidence,  when  offered,  was  rejected,  on  the 

ground  that  it  related  to  a  different  transaction  with  Stevens, 

prior  in  point  of  time  to  the  discounting  of  the  two  bills  on 

which  the  action  is  brought.     And  we  are  of  opinion  the  evidence 

was  properly  rejected  on  that  ground.     The  plaintiffs  are  to  stand 

or  fall  as  to  their  right  to  recover,  upon  the  proof  they  are  able 

to  produce  of  the  conduct  of  the  defendants  amounting  in  other 

instances  to  an  authority  to  their  clerk  to  indorse  bills  in  their 

names.     If  the  case  prove  to  the  satisfaction  of  the  jury,  that 

the  defendants  authorized  the  clerk   to  indorse,  how   is  that 

authority  diminished   or   contradicted    by   proof,   that   in   two 

instances  in  the  preceding  month,  of  which  they  had  no  notice, 

Johnson  the  clerk    forged    an    authority   to    indorse?      Such 

evidence  appears  to  us  to  be  wholly  irrelevant  to  the  point  in 

dispute,  whether  the  clerk  had  or  had  not  authority  to  indorse 

these  bills  in  the  following  month  of  August.     Upon  the  whole, 

therefore,  we  think  the  verdict  which  has  been  given  for  the 

plaintiff,  should  stand ;  and,  that  the  present  rule  for  setting  it 

aside,  should  be  r^-    l        j 

'  ^  Discharged. 

1832.  STEPHENS   V.   LOWE. 

^^J}'  SAME   V.  STRICK. 

[  52  ]  (9  Bing.  32—36 ;  S.  C.  2  Moore  &  Scott,  44  ;  1  L.  J.  (N.  S.)  C.  P.  150.) 

A  bond  conditioned  for  the  assessment  of  and  arbitration  on  the 
damages  occasioned  by  the  obligor's  working  a  mine,  every  two  months : 
Held  to  be  imperative,  and  not  merely  directory,  as  to  the  periods  of 
arbitration. 

Debt  on  an  arbitration  bond,  dated  the  30th  of  November, 
1880,  the  condition  of  which  was,  that  the  defendants  should 
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"perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  final  Stephens 
end  and  determination  of  Joseph  Malachy  therein  described,  lowb. 
named,  selected,  and  chosen,  as  well  by  and  on  the  part  and 
behalf  of  the  defendant  and  the  said  Joseph  Strick,  as  of  the 
plaintiff,  to  arbitrate,  award,  judge,  and  determine,  as  well  the 
amount  of  damages  already  or  hereafter  to  be  sustained  by  the 
plaintiff,  her  heirs,  executors,  administrators,  or  *assigns,  for  or  [  '^^  ] 
by  reason  of  certain  adits,  levels,  water-courses,  engines,  and 
other  erections,  then  already  or  to  be  thereafter  cut,  made,  and 
raised  in,  through,  upon,  and  within  the  limits  of  a  certain  set 
or  license  for  mining  in  and  through  a  certain  tenement  of  her, 
the  plaintiff,  situate  and  being  in  the  parish  of  Galstock  therein 
mentioned ;  so  that  the  said  J.  Malachy  did  make  his  award  in 
writing  as  to  all  such  damages  therein  mentioned,  and  compen- 
sation to  be  afterwards  made,  on  or  before  the  20th  day  of 
December  then  next:  and  as  to  all  damages  to  be  thereafter 
sustained  and  compensation  to  be  thenceforth  made,  at  the 
expiration  of  every  two  months  from  the  said  20th  day  of 
December." 

Averment,  that  Malachy,  at  the  end  of  the  second  two  months, 
from  the  20th  of  December,  1880,  to  wit,  on  the  13th  of  July, 
1830,  made  an  award  touching  the  premises,  and  ordered  the 
defendant  to  pay  the  plaintiff  24i.  for  damage  occasioned  by 
working  the  mine.  Breach,  non-payment.  There  was  also  a 
count  for  money  due  on  an  award,  and  on  an  account  stated. 
Pleas,  noil  est  factum;  nil  debet;  that  Malachy  did  not  make  his 
award  at  the  expiration  of  the  second  two  months  from  the  20th 
of  December,  1880 ;  that  he  did  not  make  any  award ;  or  not 
till  after  an  unreasonable  time. 

At  the  trial  before  Tindal,  Ch.  J.,  Middlesex  sittings  after 
Hilary  Term,  it  appeared  that  the  defendants,  in  this  and  the 
other  action,  were,  sometime  previous  and  up  to  the  entering 
into  the  submission  for  the  award  in  question,  jointly  interested 
in  a  mine,  in  the  working  of  which  they  had  committed,  and 
would  continue  to  commit  damages  to  the  plaintiffs'  property. 
In  order  to  ascertain  the  damages  resulting  therefrom,  the 
defendants,  by  their  joint  and  several  bond  to  the  plaintiff  of 
^he  80th  of    November,   1880,   submitted    those    damages    to 
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Stephens  arbitration,  with  the  condition  that  the  arbitrator  should  make 
Lowe.  successive  awards  at  the  expiration  of  every  two  *months  from 
[♦34]  the  20th  of  December,  1830.  The  arbitrator  made  his  first 
award  within  the  time ;  but  the  second  award,  upon  which  the 
plaintiflF  sought  to  recover,  was  not  made  until  the  18th  of  July, 
1831,  instead  of  the  20th  of  April  in  that  year,  and,  consequently, 
not  within  the  time  limited  by  the  bond.  It  also  included 
damages  incurred  subsequently  to  the  20th  of  April.  The  delay 
was  occasioned  by  the  request  of  the  defendants,  who  objected 
to  the  expenses  attending  such  frequent  awards  as  would  take 
place,  if  the  bond  were  strictly  complied  with  by  making  them 
at  the  end  of  every  two  months. 

Both  the  plaintiffs'  attorney,  the  defendant  Strick,  and  Mrs. 
Lowe's  agent,  attended  the  arbitrator  during  the  making  of  the 
award,  survey,  and  assessment,  in  question.  On  the  arbitration 
bond  they  signed  a  document,  which  was  as  follows : 

"  Wheal  Willllms  Mine,  April  26th,  1830.  The  parties  within 
named,  by  themselves  or  their  agents,  have  met  this  day  by 
consent,  on  the  second  assessment  or  award. 

"  J.  Malachy,  Arbitrator. 

"  Jas.  Husband,  for  Mrs.  Stephens. 

,,    '     ^      '      [  for  Mrs.  Lowe  and  Mr.  Strick." 
"  Jos.  Strick,  j 

This  memorandum  was  not  stamped. 

On  the  part  of  the  defendant  it  was  objected,  that  the  award 

.  was  not  made  within  the  time  prescribed  by  the  condition  of  the 

bond,  and  that  the  memorandum  being  unstamped,  could  not 

assist  the  plaintiff ;  whereupon  she  was  nonsuited,  with  leave  to 

move  to  enter  a  verdict  for  24Z. 

A  rule  nisi  having  been  obtained  accordingly, 

WUde,  Serjt.  shewed  cause,  urging  the  objection  relied  on 
at  the  trial. 

[  85  ]  JoneSy  Serjt.  in  support  of  the  rule  : 

The  award  pursues  the  submission,  which  is  only  directory. 
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not  imperative,  as  to  the  period  of  two  months :  that  period  is     Stephens 
obviously  named  to  spare  the  plaintiff  the  inconvenience  of  more       lowe. 
freqaent  arbitrations ;   and  it  would   have  been  impossible  to 
examine  the  evidence  and  make  the  award  at  the  precise  moment 
when  each  two  months  expired. 

At  all  events  after  attending  the  arbitrator,  the  parties  are 
estopped  to  make  the  objection:  Lawrence  v.  Ilodgson,^  Matson 
V.  Troiver,l  Wharton  v.King,^  Leggetty.  Finlay.\\ 

And  the  memorandum  does  not  require  a  stamp,  for  it  is  not 
an  agreement  constituting  a  new  submission,  but  a  mere  attesta- 
tion of  the  fact  of  attendance. 

TiNDAL,  Ch.  J. : 

The  first  question  is,  whether  this  award  can  be  sustained 
under  the  terms  of  the  submission  bond.  The  condition  of  the 
bond  is,  that  the  parties  shall  abide  by  the  award  of  the  arbitrator 
on  the  premises,  so  that  the  arbitrator  make  his  award  as  to 
all  damages  to  be  thereafter  sustained,  and  compensation  to  be 
thenceforth  made,  at  the  expiration  of  every  two  months  from  the 
20th  of  December. 

It  has  been  urged  that  this  condition  is  merely  directory,  and 
being  for  the  benefit  of  the  plaintiff,  he  is  at  liberty  to  waive  it : 
but  it  is  equally  a  condition  for  the  benefit  of  the  defendants, 
for  it  was  important  to  them  that  the  periodical  assessment  of 
damages  should  be  made  as  soon  as  possible  after  the  alleged 
injury,  in  order  that  they  might  be  secure  of  evidence  to  shew 
the  real  state  of  the  facts :  and  as  to  the  supposed  difficulty  of 
making  the  award  at  the  precise  moment  each  two  months  should 
expire,  in  this  as  in  other  cases  a  reasonable  *time  must  be  [  *36  ] 
allowed  for  the  duly  to  be  performed,  and  what  shall  be  a 
reasonable  time  must  depend  on  the  facts  of  the  case  and  the 
judgment  of  the  Court.  Though  it  is  not  always  easy  to  say 
what  is  a  reasonable  time,  it  is  easy,  as  in  the  present  instance, 
to  say  what  is  unreasonable ;  for  where  the  party  has  allowed  a 

t  30  B.  E.  754  (1  Yoiinge  &  Jer.  §  1  Moo.  &  Eob.  96. 

16).  II  6  Bing.  255. 

t  27  E.  E.  725  (Ey.  &  M.  17). 
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Stephens  third  month  to  elapse  without  requiring  an  assessment,  and  has 
Lowe.  included  in  the  award  damages  incurred  subsequently  to  the 
second  month,  that  is  a  proceeding  not  within  the  condition  of 
the  bond,  and,  therefore,  as  to  the  bond,  entirely  void.  That 
brings  us  to  the  second  question,  whether  the  award  can  be 
supported  under  any  parol  authority.  Now  the  indorsement  on 
the  bond  is,  in  effect,  a  written  agreement  substituting  one  time 
for  another  :  "  The  parties  within  named,  by  themselves  or  their 
agents  have  met  this  day  by  consent  on  the  second  assessment 
or  award  ;  "  that  is,  the  parties  in  the  bond ;  and  the  assessment, 
that  which  was  to  have  taken  place  every  two  months.  What  is 
this  but  an  agreement  to  substitute  July  for  April  ?  At  all  events 
it  is  evidence  of  an  agreement  to  that  effect,  and  the  words  of  the 
Stamp  Act  are  wide  enough  to  comprehend  such  an  instrument. 
"  Agreement,  or  any  minute  of  memorandum  of  an  agreement, 
whether  the  same  shall  be  only  evidence  of  a  contract,  or  obligatory 
on  the  parties  from  its  being  a  written  instrument."  (55  Geo.  III. 
c.  184.)  Then,  the  instrument  not  being  stamped,  the  plaintiff 
is  out  of  Court. 

Park,  Gaselee,  and  Bosanquet,  JJ.  concurred. 

Rule  discharged. 


i«32.         KEREISON  AND  Another  v.  DOEEIEN  and  Others. 

June  8. 


[  76  ]  (9  Bing.  76;  S.  C.  2  Moore  &  Scott,  114  ;  1  L.  J.  (N.  S.)  C.  P.  166.) 

B.  after  marriage  having  made  a  settlement  on  Ina  wife,  obtained  from 
the  trustees  the  title  deeds  of  the  property  settled,  and  deposited  them 
with  a  banker  as  a  security  for  money  advanced  : 

Held,  that  the  banker  was  not  a  purchaser  within  the  27  Eliz.  c.  4, 
s.  2,  and  that  the  trustees  were  entitled  to  recover  the  deeds. 

By  a  postnuptial  settlement,  Bainbridge  conveyed  to  the 
plaintiffs,  as  trustees  for  his  wife,  certain  property,  the  title-deeds 
of  which  he  afterwards  obtained  from  the  trustees,  and  deposited 
with  the  defendants  as  a  security  for  money  advanced. 
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In  trover  for  these  deeds,  the  plaintiffs  having  obtained  a     Kebbibon 
verdict,  Dobbien. 

Spankiey  Serjt.  moved  for  a  new  trial,  on  the  ground  that  this 
conveyance  was  void  as  against  a  purchaser,  and  that  the 
defendants  must  be  deemed  purchasers  within  the  27  Eliz.  c.  4, 
8.  2,  which  enacts,  that  ''every  conveyance  of  any  lands  made  for 
the  intent  and  of  purpose  to  defraud  and  deceive  such  person  or 
persons  as  have  purchased  in  fee  simple,  fee  tail,  for  life,  lives,  or 
years,  the  same  lands  so  formerly  conveyed  shall  be  deemed  to  be 
utterly  void." 

Sed  per  Curiam  : 

The  plaintiffs  have  a  right  to  this  verdict  in  a  court  of  law. 

Upon  the  deposit  of  the  deeds  the  defendants  acquired  no  more 

than  a  right  to  go  into  a  court  of  equity  to  compel  a  legal 

conveyance.     The  language  of  the   statute  clearly  specifies  a 

purchaser;  and  how  can  we  say  that  upon  a  mere  deposit  of 

deeds,  entitling  the  party,  perhaps,  to  apply  to  a  court  of  equity, 

he  becomes,  in  the  language  of  the  Act,  a  purchaser  either  in  fee 

simple,  fee  tail,  for  life,  lives,  or  years  ? 

Ride  refused. 
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1832.       EAW  AND  Others,  Assignees  of  LEIGH,  a  Baxkrupt, 
^—''  V.  CUTTEN.t 

•^  ^  ^  (9  Bing.  96—104;  S.  C.  2  Moore  &  Scott,  123;  1  L.  J.  (N.  S.)  C.  P.  171.) 

The  provisional  assignee  of  a  bankrupt  is  not  responsible  for  the  fraud 
of  an  agent  appointed  with  due  care. 

This  was  an  action  for  money  had  and  received  to  the  use  of 
the  plaintiffs. 

The  defendant,  a  messenger  under  the  great  seal,  attached  to 
the  list  of  commissioners  in  London,  to  whom  the  commission 
against  Leigh  the  bankrupt  was  directed,  had  been  appointed  by 
them  provisional  assignee  under  that  commission,  and  had 
employed  one  Williams  as  his  servant  or  agent  to  manage  the 
business  of  the  bankrupt  in  Northamptonshire,  and  receive  money 
due.  Williams  received  money  due  to  the  bankrupt,  but  never 
paid  it  over  to  the  defendant ;  whereupon  the  plaintiffs,  assignees 
chosen  by  the  creditors,  sued  the  defendant  in  this  action  for 
the  money  so  received  by  Williams.  There  being  no  proof  nor 
even  suggestion  that  the  defendant  had  been  guilty  of  negligence 
in  appointing  Williams  his  agent,  the  plaintiffs  were  nonsuited, 
with  leave  to  move  to  enter  up  a  verdict  for  the  amount  sought 
to  be  recovered. 

Spankie,  Serjt.  having  accordingly  obtained  a  rule  nisi  on 
the  ground  that  the  defendant  was  responsible  for  the  acts  of  his 
agent, 

Wilde,  Serjt.  shewed  cause  : 

The  defendant  is  no  more  than  a  trustee,  and,  as  such,  is  not 
liable  in  this  action  for  money  which  never  came  to  his  hands. 
A  trustee  is  liable  only  for  what  he  actually  receives,  and  not  for 
[  •Q?  ]  losses  incurred  in  the  fair  discharge  of  his  trust :  *Adani8  v. 
Claxton,X  Bacon  v.  Bacon,^  Knight  v.  Lord  Plymouth,]  Ex  parte 
Litchjield,^  Ex  parte  Belchier,  Ex  parte  Parsons  A  \ 

In  Ex  parte  Turner  1 1  it  was  held,  that  assignees  chosen  by 

t  Cited  and  followed  by  Romeh,  J.  §  5  E.  E.  52  (5  Ves.  331). 

in  Johsofi  V.  Palmer,  '93,  1  Ch.  71,  62  ||  3  Atk.  480. 

L.  J.  Ch.  180,  182,  67  L.  T.  797.—  IT  1  Atk.  87. 

E.  C.  tt  Amb.  218. 

t  5  R-  B.  263  (6  Ves.  226).  1 1  1  Mont.  &  M*A.  52. 
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the  creditors  are  not  liable  under  circumstances  like  the  present,        Raw 
aod  a  provisional  assignee  stands  in  the  same  situation.    At  all      cutten. 
events,  the  remedy  is  by  application  to  the  Court  of  Chancery, 
and  not  by  an  action  at  law. 

Spankie : 

The  courts  at  law  have  on  these  matters  a  concurrent  juris- 
diction: Hartop  V.  Jucke8,\  Ex  paHe  Hartop,l  Hart  v.  Biggs y^ 
Ex  parte  Johnson,  \\ 

An  action  lies  against  the  provisional  assignee  of  a  bankrupt 
for  money  had  and  received :  Edmeads  v.  Newman,^  And 
the  permanent  assignee  may  sue  the  provisional  assignee  for 
the  balance  remaining  in  his  hands :  De  Cosson  v.  Vanghan^^^ 
Wray  v.  Bancis,ll  Smith  v.  Jameson. §§  Then,  upon  the 
principle  of  respondeat  superior,  receipt  of  money  by  the  agent 
of  the  provisional  assignee  must  be  considered  as  receipt  by  the 
provisional  assignee  himself,  otherwise,  by  shifting  his  respon- 
sibility, he  might  waste  the  bankrupt's  estate.  And  this  is  no 
hardship,  for  he  may  take  security  from  the  agent  he  employs. 
His  situation  resembles  that  of  a  sheriff;  and  in  Ex  parte 
lAtchfieldy  Lord  Eakdwicee  held  an  assignee  liable  for  the  default 
of  a  clerk  whom  he  had  trusted.  In  Ex  parte  Belchier,  Ex  parte 
Parsons,  and  Ex  parte  Turner  the  parties  who  occasioned  the 
deficiency  were  not  agents  of  the  assignee.  Bacon  *v.  Bacon,  [  *9S  ] 
Claxton  V.  Adams,  and  Knight  v.  Lord  Plymouth,  may  be 
considered  as  overruled  by  Wren  v.  Kirton  ;|  ||  while  in  Booth  v. 
Ingledew,'^^   and    Ex   parte    Griffin,\\\   assignees   were    held 

responsible  for  the  default  of  a  clerk. 

Cur,  adv,  vult. 

TiNDAL,  Ch.  J. : 

Iq  this  case  the  defendant  Cutten  was  the  provisional  assignee 
appointed  by  the  commissioners  under  the  commission  issued 
against  Leigh  the  bankrupt,   and   the  money  for  which  the 

t  2  M.  &  S.  438.  XX  \  Peake,  109. 

X  9  Yes.  109;  12  Yes.  349.  §§1  Peake,  279. 

S  Holt,  N.  P.  245.  II II  8  R.  E.  174  (11  Yes.  377). 

II  1  Glyn  &  J.  23.  ITU  1  Mont.  248. 

H  1  B.  &  C.  418.  ttt  2  Glyn  &  J.  114. 

n  10  East,  61. 
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Raw  plaintififs,  the  assignees  chosen  by  the  creditors,  bring  their  action, 
CuTTEN.  is  money  received  by  one  Williams,  who  was  employed  by  the 
defendant  as  his  servant  or  agent  to  go  down  to  Northamptonshire 
for  the  purpose  of  managing  the  business  of  the  bankrupt,  and 
receiving  monies  due  to  him,  but  which  money  so  received  by 
Williams  he  never  paid  over  to  the  defendant.  There  was  no 
proof,  nor  indeed  any  suggestion,  that  the  defendant  had  been 
guilty  of  negligence  in  selecting  Williams  as  his  agent  for  that 
purpose.  On  this  state  of  facts  the  question  is,  whether  an 
action  for  money  had  and  received  is  maintainable  against  the 
defendant,  and  we  are  of  opinion  that  under  the  circumstances  of 
this  case  such  action  is  not  maintainable. 

On  the  part  of  the  plaintiff  it  is  contended,  that  the  situation 
and  character  of  the  provisional  assignee  is  the  same  as  that  of 
the  sheriff  under  a  writ  of  execution,  who  is  answerable  civiliter, 
as  well  for  all  monies  received  as  all  acts  done  by  his  bailiffs  or 
servants,  upon  the  principle  "  respondeat  superior.'^  On  the  part 
of  the  defendant  it  is  argued,  that  he  is  strictly  and  properly  a 
trustee ;  and  as  such  trustee,  if  liable  at  all  to  an  action  at  law, 
[  *99  ]  he  is  only  liable  where  the  money  actually  comes  *to  his  hands, 
or  fails  in  coming  to  his  hands  by  his  own  neglect  or  default. 

The  oflBce  of  temporary  or  provisional  assignee  did  not  exist 
before  the  5  Ann.  c.  22.  By  that  statute  the  creditors  were,  for 
the  first  time  empowered,  to  elect  the  assignees,  who  before  were 
appointed  by  the  commissioners,  but  as  such  choice  could  not 
take  place  without  some  delay,  and  as  in  certain  cases,  the 
immediate  appointment  of  an  assignee  was  absolutely  necessary 
for  the  preservation  of  the  property,  it  was  enacted  by  the  fifth 
section  in  the  terms  which  have  been  since  nearly  followed  in  all 
the  subsequent  Acts,  "  that  it  should  be  lawful  for  the  commis- 
sioners, for  the  better  preserving  or  securing  the  bankrupt's 
estate,  immediately  to  appoint  or  make  one  or  more  assignee  or 
assignees  of  the  estate,  or  any  part  thereof,  which  assignee 
might  be  removed  or  displaced  at  the  meeting  of  the  creditors, 
if  the  major  part  should  so  think  fit."  The  object,  therefore, 
of  the  appointment  would  be  defeated,  unless  the  provisional 
assignee  takes  the  whole  legal  interest  in  the  property  assigned 
to  him  as  fully  and  effectually  to  all  intents  and  purposes  as  the 


VOL.  XXXV.]        1882.    C.  P.     9  BING.  99—100.  521 


assignees  afterwards  chosen  by  the  creditors  take  the  same,  and  Baw 
accordingly  the  provisional  assignment  transfers  such  property  cuttkn. 
to  him  in  the  largest  and  most  comprehensive  terms.  In  fact,- 
the  general  assignees  take  by  assignment  from  the  provisional 
assignee  the  very  same  property  which  had  been  conveyed  to 
him,  and  upon  the  same  precise  trusts  as  those  under  which  he 
took,  except,  that  there  is  added  in  the  assignment  to  the 
provisional  assignee,  that  the  transfer  is  made  in  trust  for  the 
immediate  preservation  of  the  bankrupt's  property. 

That  the  provisional  assignee  is  therefore  a  trustee,  in  the 

same  sense  and  to  the  same  extent   as  the  general  assignee, 

appears  undeniable.     The  question  therefore  arises  as  to  the 

extent  of   his  liability  as  such  trustee :  *for,  admitting  for  the       [  •lOO  ] 

purpose  of  argument,  that  the  plaintiffs  are  not  driven  to  their 

remedy  in  equity  as  against  a  trustee  who  has  been  guilty  of  a 

breach  of  trust,  but  that  they  may  have  recourse  to  the  action 

for  money  had  and  received,   still   it  must  be  conceded,  that 

whatever  would  have  formed  an  answer  to  a  bill  in  equity,  will 

also  be  a  defence  against  the  present  action  ;  so  that  the  enquiry 

is,  whether  the  defendant  has  been  guilty  of  such  negligence  or 

default  in   allowing  Williams  to  receive  the  money  that  was 

collected,  as  that  he  shall  be  subject  to  the  same  liability  as  if 

he  had  actually  received  the  money  himself.     There  seems  no 

reasonable  ground  for  contending,  that  the  provisional  assignee 

is  liable  to  a  greater  degree  of  responsibility  than  the  general 

assignee  who  is  chosen  by  the  creditors.    The  provisional  assignee 

is  appointed  by  the  authority  of  the  commissioners,  and  in  the 

present  case,  according  to  the  general  course  observed  in  practice, 

was  one  of  the  messengers  under  the  great  seal,  attached  to  the 

list  of  commissioners  to  whom  this  commission  was  directed. 

He  was  a  person  known  by  the  commissioners  at  the  time  of  his 

appointment  to  be  unable  to  attend  personally  the  execution  of 

the  duties  of  his  office  in  Northamptonshire,  by  reason  of  the 

conflicting  duties  of  his  office  of  messenger  in  London.     He  may 

be  and  frequently  is,  made  provisional  assignee  under  different 

commissions  running  at  the  same  time ;  in  which  case,  it  would 

be  impossible  for  him  to  execute  the  duties  personally  under  all 

the  commissions.    It  must  be  presumed,  therefore,  that  it  was 
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Baw        well  known  on  the  part  of  the  commissioners,  from  whom  his 
CuTTEN.      trust  was  derived,  that  he  should  have  power  to  execute  such 
part  of  his  duties  as  could  not  be  personally  executed  by  himself, 
by  an  agent  properly  and  discreetly  chosen. 

Under  these  circumstances  the  present  question  arises,  whether 
[  •101  ]      the  provisional  assignee  is  to  be  answerable  for  *all  sums  received 
and  all  acts  done  by  such  agent,  as  if  he  were  a  guarantee ;  or  is  he 
only  to  be  answerable,  where  he  has  been  guilty  of  a  default  in 
the  appointment  and  choice  of  such  agent  ?    It  has  been  argued, 
that  the  case  resembles  that  of  a  sheriff,  who  undoubtedly  would 
be  liable  to  the  plaintiff  in  any  action,  for  money  levied  and 
received  by  his  bailiff,  although  not  paid  over  to  himself.     In 
the  first  place,  the  sheriff  is  no  trustee,  having  no  interest  in  the 
goods  seized  and  sold.     He  is  a  pubUc  officer  upon  whom  the 
law  casts  the  ministerial  duty  of  seizing  and  selling  under  the 
King's  writ.     There  may  well,  therefore,  be  one  scale  of  respon- 
sibility attached  to  the  breach  of  trust  in  the  trustee,  and  another 
to  the  breach  of  an  express  command  made  by  the  law  to  a 
ministerial  officer.     Again,  from  the  necessity  of  the  case,  and 
for  the  security  of  the  King's  subjects,  the  rule  respondeat  superior 
has  been  laid  down  from  the  earliest  times  in  the  case  of  sheriffs 
over  whose  appointment  the  public  have  no  control;  and  in 
consequence  of  that  known  rule  of  law,  the  practice  has  prevailed 
from  early  times  that  the  deputies  and  bailiffs  of  the  sheriffs 
give  security  to  him  against  their  wrongful  acts  done  in  the 
execution  of  warrants  granted  by  him.   It  would  be  unreasonable, 
therefore,  to  apply  such  rule  to  the  present  case,  which  comes 
under  the  description  of  the  nonperformance  of  a  trust  by  a 
trustee  appointed  for  a  particular  purpose,  namely,  the  trust  of 
paying  over  to  the  assignees  all  the  monies  received  by  the 
defendant.     The  real  question  appears  to  us  to  be,  whether,  if  a 
bill  had  been  filed  by  the  general  assignees  against  the  provisional 
assignee,  he  would  have  been  held  liable  for  the  money  so  received 
and  not  paid  over  by  his  agent.     The  case  in  the  matter  of 

[  •102  ]  The  Earl  of  Lichfield}  would  seem  at  first  to  bear  *against  the 
present  defendant.  He  had  entrusted  the  clerk  to  the  commis- 
sion to  receive  and  to  pay  some  of  the  effects  and  debts  of  the 

t  1  Atk.  87. 
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bankrupt.    No  fraud  appeared  in  the  assignee,  but  the  clerk         Raw 

afterwards  failing,  the  question  v^as,  whether  the  assignee  should      cuttei^. 

make  up  the  deficiency.    Lord  Eaedwicee  held  the  assignee  liable 

upon  the  general  principle  of  any  other  trustee,  who,  if  his  agent 

deceives  him,  respondeat  superior  to  the  cestui  que  trusts.     But  he 

afterwards  adds  as  the  ground  of  his  judgment,  that  the  assignee 

employed  the  clerk  to  the  commission,  "  a  person  of  very  little 

credit,*'  to  pay  the  dividends;  and,   again,  that  ''he  did  not 

consult  with  the  body  of  the  creditors,  who  are  his  cestui  que 

trusts,  in  the  appointment  of  this  agent."     So  that  it  is  clear 

that  his  judgment  proceeds  on  a  want  of  proper  care  in  the 

assignee,  in  appointing  the  particular  agent.     On  the  other  hand, 

the  case  of  Knight  v.  Lord  Plymautli\  is  strongly  in  favour  of  the 

defendant.   In  that  case  the  receiver  under  the  Court  of  Chancery, 

who  thought  it  not  safe  to  remit  to  London  the  specie  collected 

by  him,  and  therefore  paid  it  in  to  a  tradesman  at  Worcester, 

then  in  good  credit,  from  whom  he  took  bills  of  exchange  payable 

on  persons  in  London,  was  held  to  be  not  responsible  for  the 

amount,  by  reason  of    the  failure  of   such    tradesman :    the 

Chancellor  saying,  it  was  a  loss  not  owing  to  any  default  of 

his,  but  was  a  necessary  precaution  on  his  part  to  remit  by  bills 

rather  than  in  specie :  but  at  the  same  time  saying,  if  the  money 

had  been  lost  by  his  wilful  default,  he  should  have  been  obliged 

to  answer  the  loss.     And,  again,  in  Ex  parte  Belchier^l  Lord 

Habdwickb  goes  much  more  fully  into  the  principle  by  which 

the  question  of  the  assignee's  liability  is  to  be  governed.     That 

was  a  case  where  the  *assignee,  after  employing  a  broker  to  sell       [  •108  ] 

tobacco  the  property  of  the  bankrupt,  allowed  the  money  to 

remain  in  his  hands  ten  days,  when  he  died  insolvent.     Lord 

Habdwicke  said,  "  If  the  assignee  is  chargeable  in  that  case,  no 

man  in  his  senses  would  act  as  assignee  under  commissions  of 

bankrupt.     This  Court  has  laid  down  a  rule  with  regard  to  the 

transactions  of  assignees,  and  more  so  of  trustees,  so  as  not  to 

strike  a  terror  into  mankind  acting  for  the  benefit  of  others,  and 

not  for  their  own.     Courts  of  law  and  equity  too,  are  more  strict 

as  to  executors  and  administrators ;  but  where  trustees  act  by 

other  hands,  either  from  necessity,  or  conformably  to  the  common 

t  3  Atk.  480.  X  Amb.  218. 
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Raw        usage  of  mankind,  they  are  not  answerable  for  losses."      In 


r. 


GuTTKN.  another  part  of  the  judgment  he  adds,  ''the  assignee  in  this 
case  acts  as  prudently  for  the  trust  as  for  himself,  and  according 
to  the  usage  of  business."  This  case,  it  is  to  be  observed,  came 
before  Lord  Hardwicke  in  1754,  nearly  twenty  years  after  that 
of  The  Earl  of  Lwhjield.  The  same  doctrine  is  laid  down  in 
Adams  v.  Claxton,\  where  the  agent  of  a  trustee,  appointed 
under  an  assignment  for  the  benefit  of  creditors,  having  paid  the 
money  which  he  had  collected  into  Nightengale's  bank,  and  the 
bank  having  faUed,  the  trustee  was  held  not  to  be  liable  for  its 
failure. 

Inasmuch,  therefore,  as  the  provisional  assignee  had  the  power, 
both  from  the  necessity  of  the  case,  and  also  from  the  ordinary 
course  of  business  observed  on  similar  occasions,  to  execute  this 
part  of  his  duty  by  means  of  an  agent,  and  as  there  is  the  entire 
absence  of  fraud  on  the  part  of  the  defendant,  and  no  proof  of 
negligence  in  choosing  an  insufficient  or  dishonest  person  as  his 

[  •104  ]  agent,  we  hold,  upon  the  authority  of  the  *cases  above  referred 
to,  that  he  is  not  to  be  charged  with  the  money  received  by 
Williams  and  not  paid  over  to  the  defendant,  in  an  action  for 
money  had  and  received  by  him  to  the  use  of  the  plaintiff. 

Rule  discharged. 

]^'  NEWLAND  V.  WATKIN. 

[  113  ]         (9  Bing.  113-115 ;  S.  C.  2  Moore  &  Scott,  174 ;  1  L.  J.  (X.  S.)  C.  P.  177.) 

A  warrant  of  attorney  given  by  a  clergyman,  authorising  his  creditor 
to  issue  a  sequestration,  is  void  under  13  Eliz.  c.  20. 

The  defendant,  a  clergyman,  had  raised  money  by  way  of 
annuity  of  the  plaintiff,  and  of  W.  Morris.  To  the  plaintiff  he 
gave  a  wan-ant  of  attorney  to  enter  up  judgment  for  the  arrears 
of  his  annuity,  and  in  the  warrant  expressly  authorised  him  to 
issue  a  sequestration. 

He  also  gave  Morris  a  warrant  of  attorney  to  enter  up  judg- 
ment for  arrears,  but  the  warrant  to  Morris  contained  no  allusion 
to  a  sequestration. 

The  defendant  having  failed  to  pay  the  annuities,  the  plaintiff 

f  5  E.  R.  263  (6  Ves.  226). 
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jBrst,  and  then  Morris,  entered  up  judgment  and  issued  respectively     Newland 
sequestrations  against  the  defendant's  benefices :  whereupon  vvatkin. 

Wildcy  Serjt.,  on  the  part  of  Morris,  obtained  a  rule  nisi  to 
Bet  aside  the  plaintiff's  warrant  of  attorney,  judgment,  and 
sequestration,  on  the  ground  that  his  warrant  of  attorney  con- 
taining an  express  authority  to  issue  a  sequestration  was  a 
charge  on  the  benefices,  and  therefore  *void  under  13  Eliz.  c.  20,  [  •n*  1 
s.  1,  which  enacts,  ''that  all  chargings  of  such  benefices  with 
cure  with  any  pension,  or  with  any  profit  out  of  the  same  to  be 
yielded  or  taken,  hereafter  to  be  made,  other  than  rents  to  be 
reserved  upon  leases  hereafter  to  be  made  according  to  the 
meaning  of  this  Act,  shall  be  utterly  void."  And  he  referred  to 
Shaw  V.  Pritchard,^  Flight  v.  Salter, I  Gibbons  v.  Hooper,^  and 
Doe  dem.  Mitchinson  v.  Carter.\\ 

Taddy,  Serjt.  shewed  cause : 

Both  parties  are  in  the  same  situation,  and  the  Court  will 
not  interpose  in  favour  of  one.  The  plaintiff's  warrant  of 
attorney  is  a  mere  security  for  a  debt;  a  mode  of  shortening 
process  of  law,  and  not  a  charging  of  the  defendant's  benefice 
with  any  pension  within  the  meaning  of  the  statute.  In  Flight 
V.  Salter,  the  warrant  of  attorney  authorized  the  party  to  proceed 
immediately  to  sequestration  before  any  arrears  of  the  annuity 
were  due,  and  the  Court  rehed  on  Doe  dem.  Mitchinson  v.  Carter, 
where  it  was  expressly  found  that  the  warrant  of  attorney  was 
given  in  fraud  of  a  covenant  not  to  assign  a  lease.  A  debt  is  not 
a  profit  within  the  meaning  of  the  statute ;  and,  at  all  events, 
this  application  can  only  be  made  by  the  defendant,  and  not  by  a 
stranger  to  the  judgment. 

wade: 

Morris,  although  not  a  party,  has  a  sufficient  interest  to  entitle 
him  to  apply  for  the  removal  of  a  judgment  which  impedes  his 
own  execution:  Saunders  v.  Hardinge.^  And  the  plaintiff's 
^wurant  of   attorney,  expressly  pointing  at  the  proceeding  by 

+  34  E,  R.  381  (10  B.  &  C.  241).  ||  4  B.  R.  586  (8  T.  R.  57,  300). 

t  Ante,  p.  413  (1  B.  &  Ad.  673).  If  5  T.  R.  9. 

S  2  B.  &  Ad.  734. 
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Newland     sequestration,  is  a  charge  on  the  benefice  within  the  meaning  of 
WATKiy.      ^^  statute. 

[  115  ]  After  taking  time  to  consider, 

The  Court  pronounced  a  rule,  that  Newland  should  no  further 

enforce  his  writ  of  sequestration,  but  that  he  should  not  be  subject 

to  an  action  of  trespass. 

Rule  absolute  accordingly. 


i8«2.  SHAW  V.  AEDEN  and  Another,  Two,  &c. 

Nov.  3.  '  ' 
(9  Bing.  287—291 ;  S.  C.  2  Moore  &  Scott,  341 ;  2  L.  J.  (N.  S.)  C.  P.  1  ; 

£  287  ]  1  Dowl.  P.  C.  705.) 

In  conaidering  an  attorney's  bill,  the  jury  may  discard  an  item  for 
work  entirely  useless,  though  upon  an  item  for  work  partly  useless,  or 
in  respect  of  which  there  has  been  any  negligence,  the  client's  remedy 
is  only  by  a  cross-action. 

To  an  action  for  the  recovery  of  192.  8«.  lid.,  the  defendants, 
attomies,  pleaded  a  set-off  of  21Z.  18^.  6d.  for  business  done  for 
the  plaintiff  in  the  Palace  Court,  and  paid  8{.  10^.  into  Court. 

At  the  trial  before  Tindal,  Ch.  J.,  the  plaintiff  contended  that 
the  business,  in  respect  of  ^hich  the  defendants  claimed  a  set-off, 
ought  never  to  have  been  done;  and  that  the  defendants,  therefore, 
were  not  entitled  to  make  any  charge. 

That  transaction  was  as  follows :  The  plaintiff  had  employed 
[  *288  ]  the  defendants,  as  his  attomies,  to  sue  one  *Cooper  and  his  son, 
in  the  Palace  Court,  upon  a  joint  and  several  promissory  note. 
The  defendants  commenced  two  actions. 

When  the  causes  were  on  the  eve  of  judgment,  Cooper,  the 
father,  came  to  the  plaintiff  and  offered  terms  of  compromise; 
upon  which  it  was  agreed  that  a  deposit  should  be  made  of  two 
carts  as  a  security,  and  that  4Z.  10«.  should  be  paid  towards  the 
debt  and  costs  up  to  that  time.  Notwithstanding  which,  the 
plaintiff  addressed  the  following  letter  to  his  attomies,  the 
defendants :  "  Cooper  left  with  me  4Z.  10«.  on  Wednesday  evening, 
and  was  to  have  deposited  property  in  my  hands,  part  yesterday 
and  part  this  morning,  which  he  has  not  done ;  therefore,  I  now 
will  shew  them  no  more  indulgence." 

Upon  the  receipt  of  this  letter,  the  defendants  signed  judgment 
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and  issued  execution  against  the  Coopers,  v^ho  then  obtained  a  Shaw 
rule,  caUing  on  the  plaintiff  Shaw  to  shew  cause  why  the  judg-  abdbn. 
ment  should  not  be  set  aside  as  having  been  signed  contrary  to 
good  faith.  The  defendants,  on  the  part  of  Shaw,  shewed  cause, 
but  the  rule  was  made  absolute  with  costs ;  which  costs,  paid  by 
the  defendants  to  Cooper's  attorney,  together  with  the  plaintiff's 
costs  of  opposing  the  rule,  and  the  charge  for  signing  judgment, 
constituted  the  defendants'  set-off  in  this  action. 

The  Chief  Justice  directed  the  jury  to  consider,  whether  the 
judgments  had  been  signed  and  supported  by  the  defendants  in 
the  exercise  of  a  proper  discretion,  with  a  view  to  the  interest  of 
their  cUent ;  or,  whether  those  proceedings  were  unnecessary  and 
improper. 

The  jury  having  found  a  verdict  for  the  plaintiff  with  16Z. 
damages, 

Adams,  Serjt.  now  moved  to  set  it  aside,  on  the  ground  of 
an  alleged  misdirection,  and  the  improper  admission  of 
evidence  touching  the  utility  of  the  proceedings  in  the 
Palace  Court : 

The  claim  by  way  of  set-off  ought  to  have  been  dealt  with  in  [  289  ] 
the  same  way  as  if  the  defendants  had  brought  an  action  to 
recover  the  amount  of  their  bill.  To  such  an  action,  allegations 
of  negligence,  or  of  want  of  skill  or  judgment,  would  be  no 
answer,  but  must  form  the  subject-matter  of  a  cross-action: 
Templer  v.  M'LachlanA  The  defendant  in  such  an  action  may, 
perhaps,  be  permitted  to  shew  that  the  whole  of  the  work  done 
was  useless:  HiU-  v.  Feather stonhaugh ;X  but  he  cannot  divide 
the  bUl,  admitting  some  of  the  items  and  resisting  others,  on  the 
ground  that  he  has  derived  no  benefit  from  them.  Charges  must 
often  be  made  for  work  which  ultimately  turns  out  to  be  useless, 
bat  which,  at  the  time,  the  attorney  may  have  entered  on  in  the 
exercise  of  a  sound  discretion,  or  honestly  deeming  it  useful. 
And  it  is  clear,  that  an  attorney  is  liable  only  for  gross 
negligence  or  gross  want  of  skill,  and  not  for  a  mere  error  in 
judgment :  it  would  be  fatal  to  him  if  he  were  responsible  for  the 
success  of  every  step  in  a  cause.    Nor  is  it  necessary  for  the 

t  2  Bob.  &  P.  (N.  E.)  136.  %  33  B.  E.  576  (7  Bing.  569). 
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Shaw  safety  of  the  client  that  he  should  be  let  into  such  a  coarse  of 
abden.  defence ;  for  the  oflBcer  of  the  Court,  on  taxation  of  the  bill,  will 
strike  out  all  charges  for  work  improperly  undertaken.  Here, 
after  the  plaintiff's  letter,  the  charge  for  signing  judgment,  at 
least,  was  unexceptionable,  whatever  may  be  thought  of  the 
charge  for  shewing  cause  against  the  rule  for  setting  judgment 
aside :  so  that  the  whole  of  the  defendants'  charges  cannot  be 
rejected  as  improper,  and  therefore  the  whole  must  stand. 

TiNDAL,  Ch.  J. : 

The  verdict  in  this  cause  having  been  given  for  a  sum  under 
202.,  the  rules  of  the  Court  do  not  permit  a  new  trial  unless  the 
Judge  has  misdirected  the  jury,  or  has  received  or  rejected 
evidence  improperly.  The  question,  therefore,  now  is,  whether 
evidence  was  improperly  admitted,  or  the  cause  was  improperly 
[  •290  ]  left  to  *the  jury.  The  defence  to  the  action  was  a  set-off  to 
more  than  the  amount  of  the  plaintiff's  demand.  The  plaintiff 
denied  the  validity  of  the  claim  of  set-off,  and  there  is  no  safer 
way  of  determining  that  point  than  by  considering  it  as  if  the 
defendants  were  suing  on  a  bill  for  business  done. 

The  defendants  were  retained  by  the  plaintiff  to  sue  the 
Coopers,  father  and  son,  for  the  amount  of  a  promissory  note. 
Two  actions  were  brought  in  the  Palace  Court,  and  judgment  was 
about  to  be  signed,  when  terms  of  compromise  were  offered, 
under  which  a  deposit  was  to  be  made,  and  costs  paid  up  to 
that  time,  by  the  Coopers.  The  defendants,  however,  signed 
judgment,  as  Cooper  alleged,  against  good  faith ;  and  a  rule  to 
set  it  aside  on  that  ground  was  opposed  by  the  defendants 
unsuccessfully.  The  claim  of  set-off  in  the  present  action  was 
made  up  of  the  charges  for  signing  judgment ;  for  unsuccessfully 
opposing  the  rule  to  set  it  aside  ;  and  for  the  costs  of  that  rule 
paid  to  Cooper's  attorney-  Would  the  defendants  have  been 
entitled  to  recover  these  charges  in  an  action  on  their  bill  ? 

This  is  not  a  case  for  considering  whether  the  bill  be  divisible 
or  not,  for  the  whole  of  the  items  objected  to  relate  to  one 
transaction,  and  no  principle  of  law  is  more  clearly  established 
than  this,  that  a  party  cannot  enforce  a  charge  for  doing  business 
which  is  useless  to  his  employer.     The  question  therefore  was. 
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whether  this  work  was  necessary  for  the  plaintiff,  or  was  entered        shaw 
on  from  the  defendants'  over-zeal,  and  a  view  of  making  business       abdek. 
for  their  own  advantage.     That  it  was  useless  to  the  plaintiff, 
appears  from  the  result.     The  result  alone,  would  not  indeed  be 
conclusive  to  shew  it  was  improperly  undertaken,  but  that  was 
a  question  for  the  jury,  and  one  on  which  the  evidence  was 
conflicting.     Upon    these    facts,   therefore,   there  was  nothing 
improper  in  leaving  it  to  the  jury  to  consider,  whether,  in 
signing  judgment,   the    defendants  acted  with  the    discretion 
due  to  the  plaintiff's  *interests,  or  whether  it  was  altogether  a       [  *29\  ] 
useless  work.     That  was  the  direction  given  to  the  jury,  who  by 
their  verdict  disallowed  the  set-off.    Therefore,  even  if  the  verdict 
were  wrong,  the  case  falls  within  the  rule  which  prohibits  a  new 
trial  for  sums  under  20Z. 

Gaseleb,  J. : 

The  jury  have  come  to  a  conclusion  different  from  that  which 
I  should  have  thought  correct;  but  the  jury  having  decided, 
upon  a  proper  direction,  the  case  falls  within  the  general  rule. 

BOSANQUBT,  J. : 

I  abstain  from  entering  into  the  facts,  because  a  rule  for  a  new 
trial  cannot  be  granted,  unless  the  jury  were  misdirected,  or 
evidence  improperly  received  or  rejected.  Here  the  case  was 
properly  left  to  the  jury,  and  even  admitting  one  of  the  charges 
to  have  been  justifiable,  the  jury  had  a  right  to  discriminate 
between  the  items,  and  reject  charges  for  work  useless  to  the 
plaintiff. 

Alderson,  J. : 

I  am  of  the  same  opinion.  The  first  question  is,  whether  the 
jnry  are  authorized  to  discriminate  between  the  items,  and  decide 
which  constitute  charges  for  useful  work,  and  which  for  useless. 
And  I  am  of  opinion  they  are  so  authorized.  If,  indeed,  an  entire 
item  be  for  work,  partly  useful,  the  jury  would  be  precluded 
from  reducing  that  item,  in  an  action  to  recover  the  amount  of 
the  bill,  and  the  client  must,  in  such  a  case,  resort  to  a  cross 
action;    but  entire  items  for  useless  work  may  be  discarded 
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Shaw        ^y  the  jury.     That  was  eBtablished  in  Hill  v.  Feathentonhangh, 

abdbn.       which  is  an  express  authority  for  dividing  an  attorney's  bill. 

The  next  question  is,  whether  this  case  was  properly  left  to  the 

jury  ?    I  have  no  doubt  that  it  was  ;  and  if  so,  we  cannot  enquire 

into  the  propriety  of  the  verdict,  the  amount  recovered  being 

under  20Z.  ^  , 

Rule  refused. 


1832  SWANSBOEOUGH  v.  COVENTEY. 

JV('-i7.  13. 

(9  Bing.  305—311 ;  S.  C.  2  Moore  &  Scott,  362 ;  2  L.  J.  (N.  S.)  C.  P.  11.) 


[  305  ] 


[320] 


[This  case  will  be  found  reported  from  2  Moore  &  Scott,  at 
p.  660,  post] 


1832.  PATEESON  V.  POWELL. 

JVov.  14. 

(9  Bing.  320—332 ;  S.  C.  2  Moore  &  Scott,  399 ;  2  L.  J.  (N.  S.)  C.  P.  13.) 


An  engagement,  in  consideration  of  forty  guineas,  to  pay  100/.  in  case 
Brazilian  shares  should  be  done  at  a  certain  sum  on  a  certain  day, 
subscribed  by  several  persons,  each  for  themselves:  Held,  a  policy  of 
insurance,  and  void  under  14  Greo.  III.  c.  48. 

The  declaration  stated  that  heretofore,  to  wit,  on  the  29th  of 
April,  1829,  to  wit,  at  London,  in  consideration  that  plaintiff 
would  pay  to  defendant  a  certain  sum  of  money,  to  wit,  the  sum 
of  forty  guineas,  defendant  then  and  there  assumed  and  faithfully 
promised  plaintiff  to  pay  to  him  a  certain  sum  of  money,  to  wit, 
the  sum  of  lOOZ.,  in  case  the  Imperial  Brazilian  Mining  shares 
should  be  done  at  or  above  1001.  per  share  on  or  before  the 
81st  day  of  December,  1829.  And  plaintiff  averred  that  he  did 
afterwards,  to  wit,  on,  &c.  at,  &c.  pay  to  defendant  the  said  sum 
of  forty  guineas ;  and  that  afterwards,  and  before  the  said  29th 
day  of  December,  1829,  to  wit,  on,  &c.  at,  &c.  the  said  Lnperial 
Brazilian  Mining  shares  were  done  at  lOOZ.  per  share;  of  all 
which  several  premises  defendant  afterwards,  to  wit,  on,  &c.  at, 
&c.  had  notice.  And  although  defendant,  afterwards,  to  wit,  on 
the  1st  day  of  January,  1830,  at,  &c.,  was  requested  by  plaintiff 
to  pay  him  the  said  sum  of  lOOZ.,  yet  defendant  not  regarding 
his  promise  and  undertaking,  but  contriving  and  fraudulently 
intending  craftily  and  subtilly  to  deceive  and  defraud  plaintiff  in 
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that  behalf,  did  not,  nor  would,  when  he  was  bo  requested  as     Patbbson 
aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  lOOZ.,      powell. 
or  any  part  thereof,  to  plaintiff,  but  wholly  neglected  and  refused 
fio  to  do,  to  wit,  at,  &;c. 

Plea,  general  issue. 

In  support  of  this  declaration,  the  plaintiff,  at  the  trial  before 
Tindal,  Gh.  J.,  put  in  the  following  contract,  stamped  with  a 
20s.  stamp. 

''  In  consideration  of  forty  guineas  for  lOOZ.,  and  according  to       [  821  ] 
that  rate  for  every  greater  or  less  sum,  received  of  , 

we  who  have  hereunto  subscribed  our  names  do,  for  ourselves 
fieverally,  and  for  our  several  and  respective  heirs,  executors, 
administrators,  and  assigns,  and  not  one  for  the  other  or  others 
•of  us,  or  for  the  heirs,  executors,  administrators,  or  assigns  of 
the  other  or  others  of  us,  assume,  engage,  and  promise  that 
we  respectively,  or  our  several  and  respective  heirs,  executors 
administrators,  or  assigns,  shall  and  will  pay,  or  cause  to  be 
paid  unto  the  said  , 

heirs,  executors,  administrators,  and  assigns,  the  sum  and  sums 
of  money,  which  we  have  hereunto  respectively  subscribed,  without 
;any  abatement  whatever, — In  case  the  Imperial  Brazilian  Mining 
shares  be  done  at  or  above  100{.  per  share  on  or  before  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
twenty-nine : 

lOOZ.  James  Powell.  One  hundred  pounds.  29th  of  April,  1829. 
lOOL  Henry  Hodges.  One  hundred  pounds.  29th  of  April,  1829. 
lOOZ.    A.  p.  Johnson.    One  hundred  pounds.   29th  of  April,  1829." 

A  verdict  having  been  found  for  the  plaintiff  with  1002.  damages, 
A  rule  nisi  to  enter  a  nonsuit  instead  was  obtained  by  the  defen- 
dant in  Hilary  Term  last,  on  the  ground  that  the  defendant's 
name  did  not  appear  in  the  body  of  the  contract,  and  that  the 
transaction  was  illegal  and  void  under  18  Geo.  II.  c.  84. 

These  points  were  discussed  at  considerable  length,  when  the 
Court  suggested  that  the  contract  was  a  policy  of  insurance,  and 
void  under  14  Geo.  III.  c.  48,  which,  after  reciting  that  *^  it  hath 
been  found  by  expeiience  that  the  ^making  insurances  on  lives       [  *322  j 
or  other  events  wherein  the  assured  shall  have  no  interest,  hath 
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Patkbson  introduced  a  mischievous  kind  of  gaming,"  for  remedy  thereof 
PowBLL.  enacts,  that  '^  from  and  after  the  passing  of  this  Act  no  insurance 
shall  be  made  by  any  person  or  persons,  bodies  politic  or  corporate, 
on  the  life  or  lives  of  any  person  or  persons,  or  on  any  other 
event  or  events  whatsoever,  wherein  the  person  or  persons  for 
whose  use,  benefit,  or  on  whose  account  such  policy  or  policies 
shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering ;  and  that  every  assurance  made  contrary  to  the  true 
intent  and  meaning  hereof,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever.*' 

An  argument  on  this  question  was  directed  by  the  Goubt,  and 
now  entered  on  by 

Coleridge,  Serjt.  for  the  plaintiflF : 

The  plaintiff  is  entitled  to  recover  his  whole  demand  ;  for  the 
contract  on  which  he  sues  constitutes,  in  effect,  a  wager  on  an 
innocent  topic,  and  not  a  policy  of  insurance  prohibited  by 
14  Geo.  III.  c.  48.  That  an  action  will  lie  for  the  recovery  of  a 
sum  depending  on  an  innocent  wager,  cannot  now  be  disputed  : 
Cousiiis  V.  Nantes  A  The  present  contract  falls  within  the 
definition  of  a  wager,  and  not  within  any  of  the  definitions  of  a 
policy  of  insurance.  Johnson  defines  a  wager,  ''any  thing 
pledged  upon  a  chance  or  performance :  "  and  cites,  ''  love 
and  mischief  made  a  wager  which  should  have  most  power  in 
me."  A  bet  he  defines  ''something  laid  to  be  won  on  certain 
conditions."  A  wager,  therefore,  is  a  contract  for  the  payment 
of  an  absolute  value.  But  a  policy  of  insurance  is  essentially  a 
contract  of  indemnity ;  for  every  policy  of  insurance  must  insure 
some  thing  or  person  from  some  risk  to  which  that  thing  or 
[  *S23  ]  person  *is  liable ;  i.e.  must  indemnify  the  assured  from  the 
consequences  attendant  on  the  happening  of  that  risk,  and  the 
risk  insured  against  ought  to  be  one  in  which  the  party  insured 
has  an  interest.  In  Lucena  v.  Craufurd,l  among  the  reasons 
advanced  for  reversing  the  judgment  below,  it  is  said,  "  There 
is  a  material  distinction  between  a  contract  of  wager  and  a 
contract  of  insurance;  the  first  may  have  for  its  subject  any 

+  12  B.  E.  696  (3  Taunt.  513).  J  6  R.  R.  623  (2  Bos.  &  P.,  N.  E. 

269,  270). 
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speculative  chance  or  expectation,  however  vague  or  uncertain,  Patebsoh 
and  may  be  claimed  without  proof  of  loss  or  damage  having  powiell. 
accrued  to  the  party  for  whose  benefit  it  is  demanded ;  but  a 
contract  of  insurance  cannot  have  such  chance  or  expectation 
for  its  object,  because  bare  chance  or  expectation,  though  liable 
to  failure  and  disappointment,  are  not  susceptible  of  loss  or 
damnification,  and  therefore  cannot  be  made  the  objects  of  an 
indemnity,  which  presupposes  the  loss  of  some  right  of  property 
either  in  possession  or  in  action." 

That  distinction  runs  through  every  good  definition  of  a  policy 
of  insurance.  At  p.  295,  Mansfield,  Gh.  J.  says,  **  the  definition 
in  Yalin  is,  'assecuratio  est  conventio  de  rebus  tuto  aliunde 
transferendis  pro  certo  prsemio,  seu  est  aversio  periculi.'  In 
Loccen.  lib.  2,  c.  5,  note,  'aversio  periculi,  ita  dicta,  quod 
alterius  periculum  in  mari  aversum  it ;  aut  in  se  recipit.'  In 
Boccus,  'assecuratio  est  contractus  quo  quis  aliensB  rei  periculum 
in  se  suscipit  obligando  se  sub  certo  pretio  ad  eum  compensandum 
si  ilia  perierit.  Ideo  valet  pactum  ut  si  merces  salvsB  venierint 
in  portum  solvetur  certa  summa,  si  vero  illsB  perierint  teneatur 
assecurator  solvere  damnum vel  SBstimationem  istarum  mercium.' " 
At  p.  800,  Lawrence,  J.  says,  **  These  definitions,  by  writers  of 
different  countries,  are  in  effect  the  same,  and  amount  to  this, — 
that  insurance  is  a  contract  by  which  the  one  party,  in  *con-  [  *324  ] 
sideration  of  a  price  paid  to  him  adequate  to  the  risk,  becomes 
security  to  the  other  that  he  shall  not  suffer  loss,  damage,  or 
prejudice,  by  the  happening  of  the  perils  specified  to  certain 
things  which  may  be  exposed  to  them."  And  he  cites  from 
Scaccia,  (p.  802)  **  assecurationis  contractus  habet  locum  in 
quavis  re,  seu  de  quavis  re  quae  subjacere  possit  periculo  seu 
interitui."  Pothier,  Traite  d'Assurance,  c.  1,  s.  1,  pi.  2,  gives 
the  following  definition :  '^  Le  contrat  d'assurance  est  un  contrat, 
par  lequel  I'un  des  contractans  se  charge  du  risque  des  cas  fortuits 
auxquels  une  chose  est  exposee,  et  s  oblige  envers  I'autre  con- 
tractant  de  Tindemniser  de  la  perte  que  lui  causeraient  ces  cas 
fortuits,  s'ils  arrivaient,  moyennant  une  somme  que  I'autre 
contractant  lui  donne,  ou  s'oblige  de  lui  donner,  pour  le  prix 
des  risques  dont  il  le  charge;"  pi.  4,  '^G'est  une  espece  de 
contrat  de  vente;  les  assureurs  sont  les  vendeurs,  I'assure  est 
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Patbrson  Tacheteur ;  la  chose  vendue  est  la  decharge  des  risques  aox 
Powell,  quels  est  exposee  la  chose  assaree.  Les  assureurs  vendent  en 
quelque  fafon  a  Tassure,  et  s'obligent  de  lui  faire  avoir  et  de  lui 
procurer  la  decharge  de  ces  risques,  en  prenant  sur  eux  ces 
risques,  et  en  s'obligeant  d'en  indemniser  Tassure.  La  prime, 
que  Tassure  paie  ou  s'oblige  de  payer  aux  assureurs,  est  le  prix 
de  cette  vente."  And  s.  2,  pi.  10,  p.  489,  "  II  faut,  1°  qu'il 
y  ait  une  ou  plusieurs  choses  qui  soient  la  matiere  du 
contrat,  et  que  Tune  des  parties  fasse  assurer  par  Tautre ;  " 
pi.  11,  '^  II  est  d'essence  du  contrat  d'assurance  qu'il  y  ait  une 
ou  plusieurs  choses  qui  en  soient  la  matiere,  et  qu*on  fasse 
assurer  par  le  contrat." 

According  to  these  definitions  the  contract  in  the  present  case 
must  be  esteemed  a  wager.  There  is  no  thing  or  person  exposed 
to  injury :  no  indemnity  to  be  received  upon  the  occurring  of 
injury ;  but  merely  a  sum  of  money  to  be  paid  in  a  certain 
[  •325  ]  event.  Then  comes  the  question,  *has  the  14  Geo.  III.  c.  48, 
made  any  difference  between  this  and  an  ordinary  wager  ?  In 
consequence  of  the  mischief  occasioned  by  wagering  policies  on 
marine  risks,  the  Legislature  first  prohibited  such  policies  on 
ships  or  their  cargoes  by  the  statute  19  Geo.  II.  c.  37 ;  and 
afterwards,  by  14  Geo.  III.  extended  the  prohibition  to  policies 
on  lives,  and  other  events  ;  but  from  the  title  of  that  Act,  which 
is  confined  to  insurance  on  lives,  it  is  clear  that  the  object  of  the 
Legislature  was  directed  to  policies  of  insurance  strictly  so  called 
and  ''  events  "  must  be  intended  to  mean  such  risks  as  are  the 
ordinary  subjects  of  insurance.  Now  the  mere  circumstance  of 
reducing  a  wager  to  writing,  and  procuring  several  persons  to 
engage  in  it,  will  not  make  it  a  contract  of  insurance.  A  wager 
on  a  legal  horse-race,  reduced  to  writing,  and  subscribed  by  many 
betters,  would  not  be  a  policy  within  this  Act.  And  in  Good  v. 
Elliotty^  although  Bulleb,  J.  was  dissentient,  the  Goubt  held, 
that  a  wager  that  A.  had  purchased  a  waggon  of  B.  was  not 
void  at  common  law,  nor  prohibited  by  14  Geo.  III.  c.  48.  In 
Thornton  v.  Thackeray, I  the  contract  was  that  A.  should  pay  B* 
7,5002.  in  consideration  that  B.  should  pay  A.  10,000Z.,  or  such 
proportion  of  that  amount  as  G.  paid  his  legal  general  creditors : 
t  1  H.  B.  803  (3  T.  £.  693).  t  2  Young  &  Jer.  156. 
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and  the  Court  decided  upon  it  as  a  wager.    Roebuck  v.  Hamerton\     Patebson 
wfll  be  relied  on  for  the  defendant ;  but  that  case  only  decides      powsll. 
that  a  wager  on  the  sex  of  the  Chevalier  D'Eon,  which  had  been 
held  illegal  in  Dacosta  v.  Jones,  could  not  be  rendered  legal  by 
being  dressed  up  in  the  form  of  a  policy :  the  question,  therefore, 
on  the  14  Geo.  III.  was  extrajudicial,  and  not  well  considered. 

But  supposing  this  instrument  to  be  a  policy  within  the  meaning 
of  the  14  Geo.  III.,  the  plaintiff  is  entitled  to  recover  back  the 
premium,  as  a  sum  paid  without  *consideration.  Where,  indeed,  [  •826  ] 
the  party  to  an  illegal  contract  has  paid  money  in  pursuance  of 
the  contract,  and  the  contract  has  been  executed,!  as  in  Lowry  v. 
Bourdieu,^  such  party  being  in  pari  delicto  cannot  recover  his 
money  back ;  but  here  the  contract  is  only  executory :  for 
whether  a  contract  shall  be  deemed  executed  or  executory^ 
must  depend,  not  on  the  happening  of  the  event  which  is 
to  determine  it,  but  on  the  performance  of  the  stipulations 
contracted  for  on  both  sides :  and  the  plaintiff  is  rather  in  the 
condition  of  a  party  who  has  deposited  money  with  a  stakeholder 
upon  an  illegal  wager ;  which  money  he  may  recover  from  the 
stakeholder,  if  not  actually  paid  over:  Cotton  v.  Thurland,\\ 
Smith  V.  Bickmore,%  Bate  v.  CartivrightyW  Hastelow  y.Jackson.H 

Taddy,  Serjt.  for  the  defendant : 

The  instrument  declared  on  is  a  policy  of  insurance,  and  void 
under  the  statute  14  Geo.  III.  The  definitions  which  have  been 
relied  on  are  definitions  of  legitimate  policies,  but  the  statute  is 
directed  against  illegitimate  policies,  and  would  have  nothing  to 
act  on  if  it  were  held  to  apply  only  to  instruments  which  have 
all  the  incidents  of  a  legal  policy.  The  obvious  intent  of  the 
statute  is,  that  instruments  bearing  the  form  of  a  policy,  and 
sabscribed  by  underwriters,  shall  be  held  void,  if  the  party 
assored  have  no  interest  in  the  event  or  peril  insured  against. 
The  word  "  event "  was  introduced  for  the  express  purpose  of 
meeting  such  a  transaction  as  the  present,  and  the  case  of 

t  Cowp.  737.  §  Doug.  468. 

X  See  tlie  language  of  the  Coxjbt  in  II  ^  T.  B.  405. 

Tappenden  v.  JRandall,  o  R.  R.  at  pp.  H  4  Taunt.  474. 

666, 667  (2  Bob.  &  P.  471) ;  Aubert  v.  ft  21  B.  B.  767  (7  Price,  540). 

Walik,  12  B.  B.  651  (3  Taunt.  277).  t  32  B.  B.  369  (8  B.  &  C.  221). 
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patbbson  Roebuck  v.  Hamerton^  is  In  point.  The  contract  there  was 
Powell,  as  follows:  "In  consideration  of  thirty-five  *guinea8  for  100^ 
£  *d27  ]  received  of  Messrs.  Boebuck  and  Yaughan,  we,  whose  names 
are  hereunto  subscribed,  do  severally  promise  to  pay  the  sums 
of  money  which  we  have  hereunto  subscribed,  on  the  following 
conditions,  viz.  In  case  the  Chevalier  D'Eon  should  hereafter 
prove  to  be  a  female.  Valued  at  the  sum  insured,  withoat 
farther  proof  of  interest  than  this  policy.  In  witness  whereof 
we,  the  assurers,  have  subscribed  our  names."  And  the  same 
argument  was  used  as  upon  the  present  occasion ;  so  that  the 
decision  of  the  Court  was  not  given  without  consideration.  So, 
in  Wha7'ton  v.  De  La  Rive,l  the  policy  was  on  the  contingency 
that  the  colonies  of  America  should  be  declared  independent ;  and 
Lord  Mansfield  thought  the  case  too  clear  for  argument. 

The  Court  relieved  Taddy  from  arguing  the  question  as  to 
the  return  of  premium,  and  after  hearing  Coleridge  in  reply, 
pronounced  judgment  as  follows : 

TiNDAL,  Ch.  J. : 

In  the  view  which  the  Court  takes  of  this  case,  it  becomes 
unnecessary  to  recur  to  the  grounds  on  which  the  rule  for  a  new 
trial  was  obtained,  because  we  are  all  of  opinion,  that  the 
instrument  on  which  the  plaintiff  has  sued  is  a  policy  of  insurance 
within  the  statute  14  Geo.  III.  c.  48,  the  plaintiff  having  no 
interesc  in  the  subject-matter  of  the  insurance,  and  no  disclosure 
being  made  of  any  party  who  has  such  interest :  the  policy  in 
that  respect  presents  only  a  blank.  First,  what  was  the  object  of 
the  statute  14  Geo.  III.  ?  To  prevent  gambling  under  the  form 
and  pretext  of  a  policy  of  insurance  by  parties  who  have  no 
interest  in  the  subject-matter  of  such  assurance.  There  is  a 
statute  of  the  former  reign,  19  Geo.  II.  c.  37,  confined  indeed  to 
[  •328  ]  marine  insurances,  but  the  preamble  of  which  is  not  ^immaterial 
in  considering  the  intention  of  the  Legislature  in  passing  the 
statute  14  Geo.  III.  After  reciting,  that  ''  it  had  been  found  by 
experience,  that  the  making  assurances,  interest  or  no  interest, 

t  Cowp.  737  (cited  6  R.  R.  463 ;  %  Park,  Ins.  573. 

2  East,  391). 
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or  without  farther  proof  of  interest  than  the  policy,  had  been  Patbbson 
productive  of  many  pernicious  practices,  whereby  great  numbers  powbll. 
of  ships,  with  their  cargoes,  had  either  been  fraudulently  lost  and 
destroyed,  or  taken  by  the  enemy  in  time  of  war;  and  by  intro- 
ducing a  mischievous  kind  of  gaming  or  wagering,  under  the 
pretence  of  assuring  the  risk  on  shipping  and  fair  trade,  the 
institution  and  laudable  design  of  making  assurance  had  been 
perverted,"  it  goes  on  to  prohibit  insurances  on  ships  or  their 
cargoes,  interest  or  no  interest,  or  without  further  proof  of 
interest  than  the  policy,  or  by  way  of  gaming  or  wagering.  The 
object,  therefore,  was  to  prevent  gambling  insurances :  but,  in 
the  next  reign,  it  was  found  that  the  Legislature  had  not  gone  far 
enough,  and  then  came  the  Act  of  14  Geo.  III.,  entitled  **  An  Act 
for  regulating  insurances  upon  lives,  and  for  prohibiting  all  such 
insurances,  except  in  cases  where  the  persons  insuring  shall  have 
an  interest  in  the  life  or  death  of  the  person  insured."  It  is  a  well 
established  rule  of  construction,  that  the  title  of  an  Act  will  not 
extend  its  effect  beyond  the  meaning  of  the  operative  words  ;  but 
neither  will  it  confine  the  effect ;  and  the  operative  words  here 
are  larger  than  the  title.  *'  No  insurance  shall  be  made  by  any 
person  or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives 
of  any  person  or  persons,  or  on  any  other  event  or  events  what- 
soever, wherein  the  person  or  persons  for  whose  use,  benefit,  or 
on  whose  account  such  policy  or  policies  shall  be  made,  shall  have 
no  interest,  or  by  way  of  gaming  or  wagering."  Nothing  can  be 
more  clear  than  that  these  operative  words  were  inserted  in 
furtherance  of  the  principle  of  the  former  Act.  It  has  been 
argued,  that  the  provisions  *of  the  Act  are  confined  to  cases  [  *329  ] 
where  there  is  a  subject-matter  of  insurance  exposed  to  peril.  If 
60,  what  construction  are  we  to  put  upon  those  more  general 
words  "or  on  any  other  event  or  events  whatsoever,"  which 
appear  to  have  been  inserted,  as  it  were,  in  anticipation  of  such 
an  argument.  Then  the  only  two  cases  on  the  statute  are 
insurances  on  events  in  which  the  parties  were  not  interested. 
In  Roebuck  v.  Hamertoriy  a  policy  upon  the  sex  of  the  Chevalier 
D'Eon  was  holden  to  be  a  policy  within  the  statute  14  Geo.  III. 
€•  48;  and  in  Mollison  v.  Staples, \  where  a  policy  was  made  on 

t  Park,  Ins.  640,  n. 
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Patersok  the  event  of  there  being  an  open  trade  between  Great  Britain  and 
PowKLL.  the  province  of  Maryland  on  or  before  the  6th  July,  1778,  Lord 
Mansfield  said  '^  that  it  was  clear  the  plaintiff  could  not  recover.'* 
In  both  cases,  therefore,  the  decision  turns  not  on  the  statute's 
applying  to  insurances  where  the  subject-matter  of  insurance 
is  legitimate,  but  to  events  in  which  the  parties  insuring  have  no 
interest. 

Our  decision,  therefore,  in  this  case,  must  turn  on  the 
provisions  of  the  14  Geo.  III.,  if  this  instrument  can  be  deemed 
a  policy.  Upon  that  point  we  entertain  no  doubt.  Here  is  a 
premium  paid,  in  consideration  ot  the  insurers  incurring  the  risk 
of  paying  a  larger  sum  upon  a  given  contingency.  The  instrument 
is  open  to  all  who  may  choose  to  subscribe,  that  is,  without 
restriction  of  persons  or  numbers.  It  then  proceeds,  in  the 
usual  language  of  policies  of  insurance,  '*  We  respectively  will 
pay  or  cause  to  be  paid  to  the  sum  and  sums  of 

money  which  we  have  hereunto  respectively  subscribed,  without 
any  abatement  whatever,  in  case,"  &c.  If  the  instrument  in 
Roebuck  v.  HameHon  was  rightly  held  to  be  policy,  I  can  make  no 
just  discrimination  between  that  instrument  and  the  present. 
[  *3S0  ]  It  *is  true,  that  the  policy  contains  no  clause  about  average, 
because  the  circumstances  of  the  risk  do  not  require  it.  But  if 
the  instrument  can  be  deemed  a  policy  without  that  clause,  we 
should  impair  the  efficacy  of  the  Act  of  Parliament  if  we  were  to 
consider  it  as  an  ordinary  contract.  I  cannot  consider  it  as 
other  than  a  policy,  and  if  so,  the  plaintiff's  claim  must  receive 
the  same  answer  as  was  given  by  Lord  Mansfield,  in  Roebuck  v. 
Hamerton ;  first  that  this  is  an  insurance  on  an  event  in  which 
the  party  had  no  interest ;  or,  if  he  had,  the  policy  does  not 
disclose  the  name  of  any  party  interested. 

As  to  the  claim  for  a  return  of  premium,  the  concurrent  effect 
of  the  decisions  is,  that  if  money  be  paid  on  an  ill^al  contract  to 
receive  a  larger  sum  upon  a  certain  event,  the  contract  is  executed 
when  the  event  takes  place,  and  the  money  paid  cannot  be 
reclaimed. 

Gaselee,  J. : 

It  is  not  necessary  for  us  to  decide  what  is  the  distinction 
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in  law  between  a  wager  and  a  wagering  policy,  because  this     Paterbon 

instrument  is  manifestly  a  policy  within  the  meaning  of  the  14      powell. 

Geo.  ni.     The  instrument,  as  appears  from  the  several  signatures, 

was  carried  round  from  underwriter  to  underwriter  ;  the  language 

is  the  same  as  in  other  policies  ;  and  to  every  signature  there  is 

the  date  of  the  receipt  of  premium ;  no  words  are  left  out  but 

such  as  would  not  apply  to  an  insurance  of  this  nature,  namely, 

the  stipulation  as  to  average ;  and  the  rise  or  fall  of  Brazilian 

shares  is  clearly  an  event  within  the  meaning  of  the  statute. 

BOSANQUET,  J. : 

I  think  the  contract  in  this  case  falls  within  the  mischief  and 

prohibitions  of  the  statute  14  Geo.  III.     The  preamble  of  that 

Act  states,  that   ''it  hath  been  found  by  experience,  that  the 

making  insurances  on  lives,  or  other  events,  wherein  the  assured 

shall  have  no  interest,  hath  introduced  a  mischievous  *kind  of      [  *33i  ] 

gaming."     That  this  was   a  gaming  or   wagering  transaction 

cannot  be  disputed,  for  the  parties  have  no  interest  in  the  event 

insured;    and  although,  after  the  decisions  which  have  been 

pronounced,  the  Courts  cannot  now  say  that  a  simple  wager  may 

not  be  the  subject  of  a  suit,  yet  they  will  not  extend  the  principle 

of  those  decisions ;  and  if  the  wagering  transaction  assumes  the 

form  of  a  policy  of  insurance,  it  is  prohibited  by  the  14  Geo.  III. 

Does  this  contract   assume  such   a  form  ?      It    begins,  ''  In 

consideration  of  forty   guineas   for  one   hundred   pounds,  and 

according  to  that  rate  for  every  greater  or  less  sum  received  of 

,  we,  who  have  hereunto  subscribed  our  names,  assume 

and  engage  that  we  respectively  will  pay  to  the  said  the 

sums  which  we  have  respectively  subscribed,  in  case,"  &c.     So 

that  here  we  have  a  premium  ;  an  indefinite  number  of  subscribers 

contemplated,  who  engage,  not  each  for  the  other,  but  separately, 

on  a  given  event,  to  pay  a  larger  sum  than  the  premium ;  while 

the  separate  dates  for  each   receipt  of  premium,  lead   to  the 

inference  that  all  the  signatures  were  not  obtained  at  the  same 

time.     These  are  so  much  the  leading  features  of  a  policy  of 

insurance,  that  we  cannot  doubt  that  this  contract  falls  within 

the  meaning  of  the  statute,  which  enacts,  that  such  an  instrument 

shall  be  void,  if  the  parties  insuring  have  no  interest  in  the  event 
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Patbbbon  insured  against.  Here,  at  all  events,  the  instrument  does  not 
Powell,  disclose  the  name  of  any  party  interested  in  the  risk.  That 
circumstance,  indeed,  has  been  relied  on  as  an  argument  to  shew 
that  the  instrument  is  not  a  policy ;  but  to  draw  such  an  inference 
from  the  omission,  would  render  the  statute  in  a  great  degree 
nugatory. 

As  to  the  premium,  I  agree  with  the  rest  of  the  Court ;  the 
party  is  not  to  take  the  chance  of  the  event,  and  after  that  to 
recover  the  premium,  if  the  contract  turn  out  to  be  illegal. 

[332]       Aldebson,  J. : 

Under  the  14  Geo.  III.  the  policy  is  void  if  the  party  have 

no  interest  in   the  event  insured,  or  the  name  of  the  party 

interested  do  not  appear.     Here  the  event  was  one  in  which  the 

plaintiff  was  not  interested,  and  even  if  he  were,  the  policy  does 

not  disclose  the  name  of  any  party  interested :  in  either  case  it 

falls  within  the  prohibition  of  the  statute. 

Rule  absolute. 


[333] 


J832.  EAMADGE  v.  EYAN. 

Nov.  15. 

(9  Bing.  333—340  ;  S.  C.  2  Moore  &  Scott,  421 ;  2  L.  J.  (N.  S.)  G.  P.  7.) 


1.  It  is  a  ground  for  new  trial,  if  a  juror,  before  being  sworn,  expresses 
a  deteimination  to  give  the  verdict  one  way. 

2.  The  defendant  had  pleaded  truth  in  justification  of  a  libel,  part 
of  which  alleged  that  a  physician  in  refusing  to  act  with  plaintiff,  also 
a  physician,  had  **  honourably  and  faithfully  discharged  his  duty  to  his 
medical  brethren  :  "  Held,  that  it  was  not  competent  to  the  defendant  to 
offer  in  evidence  the  opinion  of  a  medical  witness  on  this  head. 

Libel.  The  plaintiff  sought  to  recover  damages  for  the 
following  article,  which  appeared  in  the  ''  London  Medical  and 
Surgical  Journal/'  a  periodical  publication  conducted  by  the 
defendant : 

^*  Tweedie  v.  Ramadge.  Dr.  Bamadge  was  in  attendance  on  a 
case  of  typhus.  The  patient,  a  young  lady,  was  bled  from  the  arm 
on  a  Friday,  and  eight  dozen  (ninety-six)  leeches  appUed  to  the 
head  and  neck.  On  Saturday  both  temporal  arteries  were  opened ; 
the  patient  fainted,  and  the  apothecary,  who  was  likewise  in 
attendance,  left  her.  The  nurse  brought  her  round  with  wine 
and  water.  On  the  Sunday  another  dozen  leeches  were  applied, 
and  immediately  she  became  delirious,  when  Dr.  Tweedie's  advice 
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was  requested  by  the  relatives.    Dr.   Tweedie  having  spoken     Rahados 

apart  with  Dr.  Ramadge,  addressed  Mrs.  Reynolds,  the  sister  of       ryan. 

the  patient,  and  said,  that  having  attended  the  family  before,  he 

should  be  happy  now  to  give  his  assistance  to  the  young  lady ; 

but  that  Dr.  Ramadge's  conduct  in  a  late  correspondence  with 

John  Longt  had  been  such  that  no  medical  man  of  respectability 

could  call  him  in  or  consult  with  him  without  injuring  himself 

in  the  eyes  of  his  brethren.     That  he  bore  no  private  pique 

against  Dr.  Ramadge — he  believed  him  indeed  to  be  clever,  but 

his  character,  as  regarded  the  above  transaction,  rendered  it 

imperative  for  all  medical  men  to  decline  acting  with  him,  and 

Mrs.  Reynolds  must,  therefore,  choose  which  she  would  *intrust.       [  •334  ] 

Dr.  Ramadge  replied,  in  great  anger,  that  he  was  a  gentleman 

by  birth,  education,  and  profession,  but  that  Dr.  Tweedie  was 

neither  *  *  *.     Dr.  Tweedie  answered  him  by  turning  coolly  on 

his  heel  and  walking  out  of  the  room.     Dr.  Tweedie  was  retained, 

and  cured    the  patient    by  exactly   opposite   treatment.     Dr. 

Bamadge,  it  is  said,  is  frequently  at  supper  with  John  Long. — 

Lancet.     I>i\  Ttveedie  has  lionourably  and  faithfully  discharged  his 

duty  to  his  viedical  brethren;  and  ive  hope  every  one  else  ivill  do 

the  same.     We  are  well  aware  who  it  is,  and  a  medical  man  to  boot, 

that  makes  the  trio  in  these  family  suppers.     Let  him  be  warned  in 

Urney — he   takes  upon  him   to   defend   this   nefarious   quack   and 

fnan-slaughterer  in  the  face  of  the  whole  profession.     Let  him  take 

warning,  or  we  will  not  spare  him. — Ed.*' 

The  defendant  pleaded  the  truth  of  the  allegations  in 
juBtification,  and  issue  was  joined  upon  his  pleas. 

The  alleged  libel,  with  the  exception  of  the  above  lines  in  italics,, 
had  been  copied  from  a  periodical  journal  called  '*  The  Lancet," 
the  article  in  which  was  headed,  **  Result  of  upholding  Quacks." 

For  that  article  the  plaintiff  brought  an  action  against  Wakley, 
the  editor  of  the  "  Lancet,"  who  pleaded  only  the  general  issue ; 
defended  himself ;  and  upon  the  trial  of  his  cause,  on  the  day 
preceding  the  trial  of  the  present  cause  against  Ryan,  got  off  with 
a  verdict  for  ^.  damages. 

t  This  Long  profeBsed  to  cure  con-  his  patients.  Dr.  Bamadge  wrote 
somption,  and  was  twioe  tried  at  the  a  letter  in  vindication  of  Long's 
Old  Bailey  for  the  manslaughter  of     practice. 
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ramadob  Upon  the  trial  of  the  present  cause,  the  defendant's  counsel, 
Rtan.  after  shewing  under  his  plea  of  justification,  what  had  been  the 
treatment  of  Mary  Bullock,  and  what  had  passed  upon  the 
interview  between  the  plaintiff  and  Dr.  Tweedie,  proposed  to  call 
Mr.  Brodie,  an  eminent  surgeon,  to  say  whether  he  would  meet 
the  plaintiff  in  consultation ;  but  the  Chief  Justice  held 
such  evidence  to  be  inadmissible.  It  was  then  proposed  that 
[  •336  ]  j^j.^  Brodie  should  be  asked,  whether  Dr.  Tweedie  in  refusing  *to 
consult  with  the  plaintiff,  had  honourably  and  faithfully  discharged 
his  duty  to  the  medical  profession.  The  Chief  Justice  thought 
the  question  ought  not  to  be  put,  and  the  plaintiff  obtained  a 
verdict  for  400Z. 

Taddy,  Serjt.  moved  for  a  new  trial,  on  the  ground  that 
Mr.  Brodie' s  testimony  ought  to  have  been  received  upon  the 
same  principle  as  the  opinion  of  scientific  men  upon  matters 
of  science:  Bcckwith  v.  Sydebotham,^  Severn  v.  Olivf ;  I  or  of 
foreign  lawyers  on  questions  of  foreign  law ;  because  the  jury 
must  be  ignorant  of  the  conventional  rules  and  etiquette 
established  in  each  profession,  which  can  only  be  kno^n,  or  only^ 
accurately  known,  by  members  of  such  profession.  None,  for 
example,  but  members  of  the  Bar  can  appreciate  the  infamy 
attendant  on  obtaining  practice  by  courting  and  feasting  attomies ; 
so  that  it  is  only  from  the  estimation  of  his  brethren  that  the 
public  can  judge  whether  an  individual  conducts  himself  uprightly 
in  those  matters  with  which  he  is  most  concerned.  The  evidence 
excluded,  therefore,  was  indispensable  for  the  defendant's 
justification. 

TiNDAL,  Ch.  J. : 

Witnesses  skilled  in  any  art  or  science  may  be  called  to  say 
what,  in  their  judgment,  would  be  the  result  of  certain  facts 
submitted  to  their  consideration ;  but  not  to  give  an  opinion  on 
things  with  which  a  jury  may  be  supposed  to  be  equally  well 
acquainted.  If  in  this  cause  any  specific  rules  of  the  medical 
profession  had  been  given  in  evidence,  the  defendant  perhaps 
might  have  been  allowed  to  shew  that  the  plaintiff,  by  violating 

t  10  R.  R.  652  (1  Camp.  116).  X  23  E.  R.  565  (3  Brod.  &  B.  72). 
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those  roles,  had  rendered  himself  unworthy  of  the  countenance     Bamadge 
of   his    brethren.     But    the    question    here    was,   whether    a        ryan. 
physician,   in    refusing    to    *consult    with    the    plaintiff,   had       [  •336  ] 
honourably  and  faithfully  discharged  his  duty  to  the  medical 
profession.     The  answer  to  that  might  depend  altogether  on  the 
temper  and  peculiar  opinions  of  the  individual  witness,  and  was 
a  point  on  which  the  jury  were  as  capable  of  forming  a  judgment 
as  the  witness  himself.     On  this  ground,  therefore,  there  is  no 
reason  for  granting  a  rule  for  a  new  trial. 

Toddy  then  sought  to  obtain  a  rule  on  the  ground  that  one 
of  the  jurors  had  come  to  the  trial  predetermined  to  give  heavy 
damages  against  the  defendant.  As  to  which,  he  read  an 
affidavit  of  two  members  of  the  College  of  Surgeons,  who  were 
present  at  the  trial  of  the  cause  of  Ramadge  v.  Wakley,  that  at  the 
conclusion  of  that  trial,  a  person  whose  name  was  not  then  known 
to  them  came  up  and  expressed  his  surprise  at  the  small  amount 
of  damages  which  had  been  given  to  the  plaintiff  in  that  cause, 
and  at  the  same  time  said,  *^  I  shall  be  on  the  jury  to-morrow, 
and  I  will  take  care  that  the  verdict  does  not  go  that  way,"  or 
words  to  the  like  effect ;  that  one  of  the  deponents  then  remarked, 
that  the  individual  addressing  them  had  not  yet  heard  any 
evidence ;  to  which  the  individual  replied,  that  **  he  had  heard 
qnite  enough,  and  that  his  mind  was  made  up  as  to  the  verdict 
he  should  give:*'  that  on  the  following  day,  June  26,  1832,  the 
deponents  were  again  respectively  present  in  the  Court  of  Common 
Pleas  at  Westminster,  and  that  when  the  cause  of  Ramadge  v. 
Ryan  was  called  on  for  trial  the  deponents  saw  the  individual 
who  had  on  the  previous  day  made  the  before-mentioned  remark 
to  them  sitting  as  a  juror  on  the  trial  of  that  cause :  that  having 
reason  to  believe  the  individual  in  question  was  John  Minter  Hart 
of  Momington  Crescent,  they  went  to  his  residence  on  the  81st  of 
October,  and  having  obtained  an  interview,  asked  if  he  had  been 
one  of  *the  jurymen  on  the  trial  of  this  cause ;  he  said,  he  [  *^7  ] 
admitted  that  he  had ;  that  he  had  conversed  with  deponents  at 
the  door  of  Westminster  Hall  on  the  25th  of  June  on  the  subject 
of  the  verdict  in  the  cause  of  Ramadge  v.  Wakley,  and  recollected 
the  remark  he  then  made:   that  he  supposed  deponents  had 
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raxadoe     come  to  him  about  a  new  trial  in  Ramadge  v.  Ryan,  and  that 
Rtan.       be  knew  Bomething  that  would  get  a  new  trial;  or  words  to 
that  effect. 

Other  affidavits  disclosed  that  Hart  had  been  struck  off  the 
roll  of  attomies  for  fraud  and  misconduct. 

The  Court  were  referred  to  Wynn  v.  Bishop  of  Bangor,^  which 
was  an  action  of  ejectment  in  which  a  view  had  been  granted. 
On  making  the  view,  one  of  the  shewers  for  the  plaintiff  having 
made  certain  observations  upon  the  subject  in  dispute,  one  of 
the  jurors  observed,  that  by  what  they  had  seen,  they  should  soon 
determine  the  dispute ;  and  afterwards,  on  the  day  before  the 
trial,  he  said  that  the  plaintiff  was  a  neighbour,  and  right  or 
wrong,  he  would  give  it  for  him.  The  Court  held,  that  though 
that  might  form  a  ground  of  challenge,  yet  it  was  proper  to 
allege  the  matter  as  cause  for  a  new  trial,  and  granted  the  rule. 
The  case  of  Herbert  v.  Shawl  was  cited  against  the  application, 
but  overruled  by  the  Court.  In  Dent  v.  Hundred  of  Hertford^  a 
new  trial  was  granted  on  an  affidavit  that  the  foreman  had 
declared  that  plaintiff  should  never  have  a  verdict,  whatever 
witnesses  he  produced. 

A  rule  nisi  having  been  granted  upon  the  matters  disclosed  in 
the  affidavits, 

Wilde  and  Spankie,  Serjts.  shewed  cause  upon  an  affidavit 
[  •338  ]  in  which  the  expressions  alleged  to  have  been  *u8ed  by  Hart  at 
his  house  on  the  81st  of  October,  were  altogether  denied,  and 
in  which  Hart  explained  the  conversation  in  Westminster  Hall 
by  deposing  that  his  words  were,  "  Well !  I  am  surprised  at 
such  small  damages;  had  I  been  upon  the  jury  I  certainly 
should  have  given  very  heavy  damages." — "  I  am  upon  the  jury 
to-morrow.*'  That  no  other  words  escaped  him ;  and  that  he 
never  said,  '*  I  will  take  care  the  verdict  shall  not  go  that  way 
to-morrow." 

They  referred  to  Onions  v. Naish,\\  where  the  Court  of  Exchequer 
refused  to  grant  a  rule  for  setting  aside  a  verdict  on  an  affidavit 
of  the  failing  party,  stating,  that  one  of  the  jury  was  a  relation 

t  2  Com.  Eep.  601.  §  2  Salk.  645. 

t  11  Mod.  111—118.  il  7  Price,  303. 


YOL,  XXXV.]       1882.     C.  P.    9  BING.  388—889.  545 


of  the  successful  party,  and  that  they  were  in  habits  of  friendship  Rahadoe 
and  intimacy  together,  and  particularizing  various  instances  and  btIk. 
expressions  on  the  part  of  the  juryman,  of  partiality  and  pre- 
judice ;  and  offered  an  affidavit  from  the  foreman  of  the  jury,  on 
the  ground,  that  though  in  general  an  affidavit  from  a  jurjnuan, 
as  such,  cannot  be  received,  yet  here,  where  the  conduct  of  one 
of  the  jurors  was  impeached,  it  ought  to  be  open  to  the  other 
jarors  to  shew  that  the  verdict  was  not  occasioned  by  the  practice 
of  that  individual. 

The  Court,  however,  refused  to  receive  this  affidavit,  observing, 
that  the  affidavits  on  the  other  side  applied  only  to  the  conduct 
of  the  juror  before  he  entered  the  jury  box. 

Taddyy  in  support  of  his  rule,  urged,  that  the  expression 
which  Hart  admitted  he  had  used,  "  I  am  on  the  jury  to-morrow," 
if  spoken,  as  it  doubtless  was,  in  a  significant  way,  shewed  such 
a  predetermination  as  was  incompatible  with  fair  trial,  and 
snfficiently  accounted  for  the  disparity  between  the  two  verdicts. 

Tdtoal,  Ch.  J. :  [  339  ] 

If  the  ground  of  application  for  a  new  trial  disclosed  by  the 
affidavits  on  the  part  of  the  defendant  had  remained  unanswered 
and  uncontradicted,  I  should  have  thought  the  Court  justified  in 
makmg  this  rule  absolute ;  for  it  would  go  to  create  a  prejudice 
against  trial  by  jury  if  verdicts  were  to  be  the  result  of  previous 
determination;  and  expressions  such  as  those  imputed  to  the 
juror  Hart  would  have^been  a  good  ground  of  challenge  if  proved 
to  the  extent  to  which  they  have  been  alleged  in  the  affidavit. 
In  B.  V.  Cook\  expressions  of  this  nature  were  deemed  so 
improper  that  the  juror  ought  not  to  be  asked  whether  }ie  had 
used  them,  but  that  they  ought  to  be  proved  by  such  as  had 
beard  them  spoken.  If,  therefore,  the  expressions  imputed  to  Hart 
had  remained  unanswered,  this  cause  must  have  been  referred 
to  a  new  jury.  But  the  conversation  on  the  81st  of  October 
is  denied  altogether,  as  is  also  a  portion  of  that  alleged  to  have 
taken  place  on  the  25th  of  June ;  and  the  effect  of  the  residue 

t  6  St.  Tr.  337. 
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rahadoe     appears  to  me  to  be  sufficiently  answered  by  Hart's  affidavit. 

Ryak.       This  is  not  a  case,  therefore,  in  which  the  existence  of  such 

injustice  has  been  established  as  to  call  for  a  new  trial ;  and  the 

precise  ground  of  application  having  been  answered,  the  rule 

must  be  discharged. 

Gaselee,  J.  concurred  in  thinking,  that  the  affidavit  in 
support  of  the  motion  had  been  answered. 

BOSANQUET,  J. : 

The  rule  nisi  was  properly  granted  upon  the  affidavits  then 
before  the  Court,  but  I  think  they  have  been  answered  as  far  as 
regards  the  application  for  a  new  trial.  The  situation  of  Hart, 
as  an  attorney  struck  off  the  roll,  must  be  put  out  of  our  considera- 
[  *340  ]  tion,  ^because  the  defendant  need  not  have  left  him  on  the  panel ; 
but  the  expression  imputed  to  him,  that  '^  he  would  take  care 
the  verdict  should  not  go  the  same  way,"  falls  within  the  principle 
of  the  case  in  Salkeld,  and  if  unanswered,  would  have  afforded 
ground  for  a  new  trial;  but  Hart  denies  having  used  that 
expression,  and  the  sting  of  the  accusation  is  answered. 

Alderson,  J. : 

This  rule  was  obtained  on  an  affidavit  that  one  of  the  jurors 
had,  before  he  entered  the  jury  box,  made  up  his  mind  as  to 
the  verdict  he  should  give ;  and  if  that  charge  had  remained 
uncontradicted,  the  rule  must  have  been  made  absolute.  But 
the  whole  sting  of  the  charge  is  answered;  and  though  the 
expressions  which  the  juror  admits  himself  to  have  used  were 
imprudent,  yet,  his  entertaining  a  strong  opinion  on  a  former 
verdict  is  not  incompatible  with  his  giving  a  correct  verdict  on 
the  cafte  which  was  to  come  before  him. 

There  was  no  reason  why  he  should  speak  in  a  significant  way 
to  mere  strangers,  and  there  is  nothing  in  the  language  which 
he  admits  which  would  lead  one,  independent  of  manner,  to 
assume  that  he  had  prejudged  the  verdict  he  was  himself  to  give. 

Ride  discliarged^ 
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COCKS  V.  NASH.t  i«32. 

'                                                      Nov.  16. 
(9  Bing.  341—348  ;  S.  C.  2  Moore  &  Scott,  434  ;  2  L.  J.  (N.  S.)  0.  P.  17.)  

To  a  plea  that  the  plaintifp  had  released  one  of  two  joint  obligors,         '-        -* 
the  plaintiff  replied  that  the  release  was  given  with  an  undertaking  on 
the  part  of  the  defendant,  the  other  obligor,  that  the  release  should  not 
operate  in  his  discharge :  Held  ill. 

The  declaration  stated  that  the  defendant,  by  his  certain 
writing  obUgatory  sealed  with  his  seal,  and  shewn  to  the  Court, 
the  date  whereof  was,  &c.  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  plaintiff  in  the  sum  of  2002.  of  lawful  money, 
to  be  paid  to  the  plaintiff;  which  said  writing  obligatory  was 
under  and  subject  to  a  certain  condition  thereunder  written, 
whereby  it  was  declared  that  if  one  Mary  Nash  in  the  said 
condition  mentioned,  and  the  defendant,  their  heirs,  executors, 
and  administrators,  or  either  of  them,  should  well  and  truly  pay 
or  cause  to  be  paid  unto  the  plaintiff  the  full  sum  of  200Z.  with 
5  per  cent,  interest,  the  interest  to  be  paid  half  yearly  from  the 
date  of  the  said  writing  obligatory,  (and  on  condition  that  half  a 
year's  notice  should  be  given  by  the  plaintiff  to  the  defendant 
or  the  said  Mary  Nash,  in  a  lawful  manner,  before  requiring 
payment  of  the  said  2002.  in  the  condition  mentioned,)  without 
fraud  or  further  delay,  then  the  last-mentioned  obligation  should 
be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue.  The  plaintiff  then  averred  that  he  did  on  the  14th  of 
October,  1881,  to  wit,  at,  &c.  in  a  lawful  manner  give  notice  to 
Mary  Nash  and  the  defendant  to  pay  to  him  the  plaintiff,  at  the 
expiration  of  half  a  year  after  the  receipt  of  that  notice,  the  said 
principal  sum  of  2002.  in  the  condition  of  the  writing  obligatory 
mentioned,  and  all  interest  thereon:  but  that  the  said  Mary 
Nash  and  the  defendant  did  not,  nor  did  either  of  them  at  the 
expiration  of  half  a  year  from  the  receipt  of  the  last-mentioned 
notice,  or  at  any  time  before  or  after,  well  and  truly  or  in  *any  r  *  ^2  ] 
manner  pay  to  the  plaintiff  the  said  principal  sum  of  200Z.  in 
the  condition  of  the  said  writing  obligatory  mentioned,  and  the 
interest  thereon,  or  any  part  of  such  principal  or  interest. 

The  writing  obligatory  was  set  out  in  the  first  plea  on  oyer,  as 
follows :  "  Know  all  men  by  these  presents,  that  I,  Mary  Nash  of 

i  Accord.  Brooks  v.  Stuart  (1839)  9  A.  &  E.  854.— R.  C. 
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Cocks  the  town  of  Ludlow,  widow,  and  Folliot  Nash,  of  the  said  town 
Nash.  of  Ludlow  in  the  county  of  Salop,  gentletnan,  are  held  and 
firmly  bound  to  William  Cocks  of  Dodmore  Farm  in  the  parish 
of  Stanton  Lacy,  and  county  of  Salop,  in  the  sum  of  2002.  of 
good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
William  Cocks  or  his  certain  attorney,  executors,  administrators, 
or  assigns  ;  for  the  true  payment  whereof  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals ;  dated  this  14th  day  of  October  in  the 
sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth." 
The  condition  corresponded  with  the  statement  in  the  declaration. 
The  defendant  pleaded,  first,  non  est  factum;  secondly,  that 
after  the  making  of  the  same  writing  obligatory  in  the  declaration 
mentioned,  and  whilst  the  same  was  in  full  force  and  virtue,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c. 
the  plaintiff  by  a  certain  deed,  sealed  with  his  seal,  to  wit,  a 
certain  deed  of  release,  for  the  considerations  therein  expressed, 
released  and  discharged  the  said  Mary  Nash  of  and  from  the 
same  writing  obligatory,  and  all  actions  in  respect  thereof.  The 
plaintiff  replied. 

That  the  said  supposed  deed  of  release  was  made  and  executed 
by  the  plaintiff  to  Mary  Nash,  with  the  knowledge,  privity,  and 
consent,  and  at  the  request  of  the  defendant,  and  on  the  con- 
dition and  express  promise  and  undertaking  by  and  on  the  part 
of  the  defendant  to  the  plaintiff,  that  the  said  release  should  not 
operate  to  release  the  defendant  from,  or  in  any  way  prejudice 
[  *343  ]  *the  rights,  claims,  or  remedies  of  the  plaintiff  against  the 
defendant,  upon  or  in  respect  of  the  said  writing  obligatory. 
Demurrer  and  joinder. 

Adams y  Serjt.  in  support  of  the  demurrer: 

The  replication  is  ill,  for  it  sets  up  a  parol  undertaking  to  vary 
the  release  set  out  in  the  plea,  an  instrument  under  seal.  By 
express  provision  or  apt  recital  in  the  release  itself,  the  operation 
of  that  instrument  might  have  been  confiined  to  one  of  the 
co-obligors:  Simons  v.  Johnson,^  Payler  v.  Homersham^l  Solly t. 

t  3  B.  &  Ad.  175.  t  16  £.  £.  516  (4  M.  &  S.  423). 
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Forbes  A  But  a  mere  parol  agreement  camiot  alter  the  language  Cocks 
of  the  instrument  under  seal,  which  being  an  unqualified  release  nash. 
of  one  of  the  co-obligors,  operates  as  a  release  of  both. 

It  will  perhaps  be  contended,  that  the  plea  is  ill,  for  want  of 
an  averment  that  the  bond  on  which  the  release  was  to  operate, 
was  sealed  with  the  seal  of  Mary  Nash ;  but  such  an  objection 
can  only  be  taken  on  special  demurrer,  for  the  fact  that  Mary 
Nash  sealed  the  bond,  is  involved  in  the  allegation  that  the 
plaintiff  released  her  from  it.  Besides,  the  plea  states,  that  the 
plaintiff  discharged  Mary  Nash  from  the  same  writing  obUgatory ,  - 
and  writing  obligatory  is  a  term  of  art  which  implies  sealing  by 
the  obligor :  1  Wms.  Saund.  291 ;  Ashmore  v.  Rypley,l  Penson  v. 
Hodges.^ 

WUde,  Serjt.  contra : 

In  those  cases  the  word  of  art  was  used  in  the  declaration ; 
but  a  plea,  and  particularly  a  plea  which  seeks  to  set  up  an 
estoppel,  requires  more  precision :  the  law  will  not  intend  that 
the  party  sealed  the  deed  unless  it  be  expressly  averred :  Fitz- 
gerM  v.  Cragg  :\\  and  though,  a  bond  set  out  on  oyer  recites, 
*  "  In  witness  whereof  we  have  set  our  hands  and  seals,"  that  [  *844  ] 
does  not  amount  to  an  averment  that  the  party  sealed  the  bond : 
the  averment  must  be  made  expressly :  Moore  v.  Jones, ^  The 
plea,  therefore,  is  ill,  and  the  replication  is  sufficent ;  for  although 
a  parol  agreement  cannot  be  set  up  in  opposition  to  a  deed  by 
one  of  the  parties  to  the  deed,  yet  it  may  be  binding  in  the 
nature  of  collateral  undertaking  on  one  who  is  not  a  party  to  the 
deed.  Now  the  defendant  was  not  a  party  to  the  deed  of  release 
given  to  Mary  Nash ;  that  deed  therefore  cannot  operate  by  way 
of  estoppel  between  the  defendant  and  plaintiff,  for  estoppel  can 
only  be  between  parties  ;  and  a  release  by  operation  of  law  being 
construed  more  favourably  for  the  relessor  than  a  release  by  deed, 
Co.  Litt.  264  b,  Yin.  Abr.  Belease,  Z.  8,  pi.  8,  the  apparent 
release  by  operation  of  law  accruing  to  the  defendant,  out  of 
the  plaintiff's  deed  to  Mary  Nash,  may  be  connected  with  the 

t  22  R  B.  641  (2  Bred.  &  B.  38).  ||  Com.  £ep.  139. 
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Cocks  defendant's  parol  agreement,  and  in  order  to  give  effect  to  the 
Kabh.  manifest  intention  of  the  plaintiff  and  defendant,  that  deed  may 
be  construed,  not  as  a  general  release  of  the  plaintiff's  claim, 
but  as  a  covenant  not  to  sue  Mary  Nash :  and  such  a  covenant 
will  not  operate  in  discharge  of  a  co-obligor :  Dean  v.  Newhail,^ 
Hutton  V.  Eyre,  I  Twopenny  v.  Young. ^  Thus,  in  Solly  v.  Forbes,  i 
a  release  was  given  by  plaintiffs  to  A.,  one  of  two  partners,  with 
a  provision  that  it  should  not  prejudice  any  claims  which  plain- 
tiffs might  have  against  B.,  the  other  partner ;  and  that  in  order 
to  enforce  the  claims  against  B.,  it  should  be  lawful  for  plaintiffs 
to  sue  A.,  either  jointly  with  B.  or  separately :  in  an  action  by 
plaintiffs  against  A.  and  B.,  that  release  having  been  pleaded  by 
A.,  and  set  out  in  oyer  in  the  replication,  with  an  averment  that 
[  *Si5  ]  the  action  *was  prosecuted  against  A.  jointly  with  B.,  for  the 
purpose  of  enabling  plaintiffs  to  recover  payment  of  monies  due 
from  B.  and  A.  to  plaintiffs,  either  out  of  the  joint  estate  of  B. 
and  A.,  or  from  B.,  or  his  separate  estate,  the  replication  was 
demurred  to,  and  the  demurrer  overruled.  In  Goodtitle  v. 
Bailey, V  an  instrument  in  the  form  of  a  release  was,  in  order  to 
effect  the  intention  of  the  parties,  allowed  to  operate  as  a  grant ; 
and  Lord  Mansfield  said,  "  The  rules  laid  down  in  respect  of  the 
construction  of  deeds  are  founded  in  law,  reason,  and  common 
sense ;  that  they  shall  operate  according  to  the  intention  of  the  ' 
parties,  if  by  law  they  may ;  and  if  they  cannot  operate  in  one 
form,  they  shall  operate  in  that  which  by  law  will  effectuate  the 
intention." 

Adams,  in  reply,  was  stopped. 

TiNDAL,  Ch.  J. : 

The  first  question  is,  whether  the  matters  disclosed  in  this 
replication  operate  so  in  avoidance  of  the  plea  as  to  entitle  the 
plaintiff  to  sustain  his  action.  The  plea  states  that,  before  the 
commencement  of  the  action,  the  plaintiff  by  a  certain  deed  of 
release,  sealed  with  his  seal,  released  and  discharged  Mary  Nash, 

t  8  T.  E.  168.  II  22  R.  E.  641  (2  Brod.  &  B.  38). 

X  16  E.  E.  619  (6  Taunt.  289).  f  Cowp.  600. 

§  3  B.  &  C.  208. 
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one  of  the  obligors  in  the  bond  on  which  the  plaintiff  has  Cocks 
declared,  of  and  from  the  same,  and  all  actions  in  respect  nash. 
thereof.  The  replication  alleges,  that  the  supposed  deed  of 
release  was  executed  to  Mary  Nash  with  the  knowledge,  and  at 
the  request  of  the  defendant,  and  on  the  condition  and  under- 
taking, on  his  part,  that  the  release  should  not  operate  to  release 
him,  or  in  any  way  prejudice  the  plaintiff's  claim  against  him. 
And  the  objection  to  the  replication  is,  that  it  seeks,  by  the 
introduction  of  parol  evidence,  to  put  on  an  instrument  under 
seal,  a  construction  differing  from  the  import  of  *that  instrument.  [  *3^6  ] 
That  is  an  objection  which  was  esteemed  fatal  as  early  as  the 
time  of  Lord  Coke,  who  lays  it  down  in  the  Countess  of  Rutland's 
case,!  that  there  could  not  be  any  bare  averment  against 
indentures,  parcel  of  an  insurance,  that,  after  the  making  of  the 
indentures,  and  before  completing  the  assurance,  ''  by  mutual 
agreement  of  the  parties,  it  was  concluded  and  agreed  that  the 
assurance  should  be  to  other  uses :  but  if  other  agreement  or 
limitation  of  uses  be  made  by  writing,  or  by  other  matter  as 
high  or  higher,  then  the  last  agreement  shall  stand ;  for  every 
contract  or  agreement  ought  to  be  dissolved  by  matter  of  as  high 
a  nature  as  the  first  deed ;  dissolvi  eo  ligaminef  quo  ligatum  est.** 
"It  would  be  dangerous  to  purchasers,  and  all  others  in  such 
cases,  if  nude  averments  against  matter  in  writing  should  be 
admitted." 

The  effect  of  the  argument  on  the  part  of  the  plaintiff  is,  that 
this  instrument,  which  purports  to  be  an  explicit  release  of  an 
entire  demand,  ought  to  operate  only  as  a  covenant  not  to  sue 
one  of  two  joint  obligors.  What  is  that  but  an  instance  of  the 
danger  apprehended  by  Lord  Coke?  It  is  urged  that,  though 
it  might  be  objectionable  to  vary  the  express  terms  of  the 
instrument  as  to  the  re-lessee  Mary  Nash,  the  same  objection 
does  not  apply  in  the  case  of  a  third  person  only  incidentally 
affected.  But  I  am  not  aware  of  any  such  distinction  in  the 
effect  of  a  single  instrument,  or  that  it  can  be  properly  drawn. 
hiDavey  v.  Prendergrass,l  the  Court  of  King's  Bench  adopted  no 
Buch  distinction,  but  held,  that  the  legal  effect  of  an  instrument 
under  seal  could  not  be  altered  by  parol  averment.    There  it  was 

t  5  Co.  Rep.  26.  t  5  B.  &  Aid.  187. 
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Cooks       held,  that  it  was  not  any  defence  at  law  to  an  action  on  a  bond 

Nash.  against  a  surety,  that  by  a  parol  agreement  time  had  been  given 
to  the  principal. 

[  347  ]  The  cases  which  htfve  been  referred  to  are  answered  by  merely 

looking  to  the  statement  of  them  in  the  books :  as  HutUm  v. 
Eyre,  in  which  the  deed  was  merely  a  covenant  not  to  sue,  and 
if  this  had  been  such,  there  would  have  been  no  difficulty  in  the 
case.  Solly  v.  Forbes  turned  on  the  effect  of  a  deed,  as  it  was  to 
be  collected  from  the  whole  instrument  taken  together ;  and  if 
we  could  collect  from  the  whole  of  this  deed  that  it  was  not 
intended  to  operate  as  a  release,  that  case  would  have  had  some 
application.  The  first  ground  of  answer,  therefore,  to  the 
construction  contended  for  on  the  part  of  the  plaintiff,  is,  that 
he  cannot  by  parol  averment  vary  an  instrument  under  seal; 
and  the  agreement  which  he  proposes  to  set  up  is  in  itself 
destitute  of  consideration. 

The  plaintiff  then  objects  to  the  defendant's  plea,  that  it  does 
not  allege  the  bond  to  have  been  ever  executed  by  Mary  Nash ; 
but  looking  to  the  whole  of  the  record,  we  think  this  objection  is 
answered,  particularly  by  the  matter  contained  in  the  replication. 
After  setting  out  the  bond  on  oyer,  and  describing  it  as  the  bond 
of  the  defendant  and  Mary  Nash,  which  of  itself  would  not  be  a 
sufficient  averment  that  it  had  been  executed  by  her,  the  defen- 
dant alleges  that  the  plaintiff  released  Mary  Nash  from  the 
same  writing  obligatory.  It  requires  no  more  than  a  common 
intendment  to  say  that  the  allegation  of  a  release  of  Mary  Nash 
from  the  bond  set  out  on  oyer,  involves  the  supposition  that  she 
executed  it  as  well  as  the  defendant ;  for  unless  she  executed  it, 
from  what  was  she  released  ?  and  the  plaintiff  in  his  replication 
does  not  deny,  but  confesses  and  avoids  such  allegation,  for  he 
admits  that  he  executed  the  release  to  Mary  Nash.  If  he  did, 
we  must  intend  on  his  own  shewing  that  she  executed  the  bond, 

[  '348  ]  otherwise  how  could  he  grant  the  release  ?  *The  plea,  therefore, 
is  sufficient,  and,  on  the  whole,  our  judgment  must  be  for  the 
defendant. 

Gaselee,  J. : 

■ 

I  agree  with  my  Lobd  Chief  Justice  on  both  points.    No 


VOL,  XXXV.]  1832.     C.  P.     9  BING.  348.  663 

doubt  a  deed  may  be  construed  as  a  release  or  a  covenant  not  to        Cocks 

sae,  according  to  the  intent  of  the  parties,  manifested  by  the        nabh. 

contents  of  the  deed ;  bat  the  plaintiff  cannot  shew  that  intent 

by  parol  evidence.    In  all  the  cases  cited,  the  Court  has  extracted 

the  meaning  of  the  parties  from  the  deed  itself.    We  come  then 

to  the  question  as  to  the  sufficiency  of  the  plea  ;  which,  if  it  had 

stood  alone,  might  have  given  some  rise  to  doubt,  inasmuch  as  it 

contains  no  averment  that  the  bond  was  executed  by  Mary  Nash ; 

bat  when  we  come  to  the  replication,  the  plaintiff  admits  the 

release  of  a  writing  obligatory,  executed  by  the  defendant  and 

Mary  Nash. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  If  Mary  Nash  were  a  party  to  the 
bond,  the  release  to  her  operates  as  a  release  to  the  defendant, 
unless  the  plaintiff  shews  something  to  alter  its  effect.  Now  a 
deed  of  release  may  be  explained  by  recital,  or  other  matter, 
contained  in  the  same  deed,  as  appears  by  the  case  of  SoUy  v. 
Forbes ;  but  the  Court  cannot  look  at  an  instrument  of  a  lower 
degree,  in  explanation  of  an  instrument  under  seal.  The  only 
question  remaining  is,  whether  Mary  Nash  were  a  party  to  the 
bond,  and  that  the  plaintiff  admits  by  pleading  over  and 
endeavouring  to  avoid  the  release  by  new  matter.  The  plea 
sets  up  a  release  of  Mary  Nash  from  the  writing  obligatory; 
when  the  plaintiff  in  his  reply  confesses  the  release,  he 
sufficiently  acknowledges  her  to  have  been  a  party  to  the  bond. 

Aldebson,  J.  concurring,  the  Coubt  gave 

Jvdgmentfor  the  defendant. 


DOE  D.   EOBEKT  PEICE  v.  THOMAS  PEICE.  i832. 

Nov.  20. 
(9  Bmg.  356—359 ;  S.  C.  2  Moore  &  Scott,  464.)  

to  recover  poesessLon  of  the  property,"  addressed  to  a  tenant  at  will 
(strictly  so  called)  by  the  party  entitled  in  fee:  Held,  a  sufficient 
determination  of  the  will. 

At  the  trial  of  this  cause  before  Bosanguet,  J.  last  Gloucester- 
shire Assizes,  it  appeared  that  about  seventeen  years  ago  Thomas 
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Dob  d.       Price  the  defendant  went  to  France,  and  conveyed  the  property 

f .  in  question  to  his  brother  Bobert,  the  lessor  of  the  plaintiff,  in 

^^^^'       fee.    About  two  years  after,  Thomas  Price  returned,  was  let  into 

possession  by  his  brother,  and  remained  in  occupation  ever  since, 

but  it  did  not  appear  that  he  had  paid  rent. 

The  following  letter,  written  by  Bobert  Price's  attorney  to 
Thomas  Price's  attorney,  was  given  in  evidence,  to  shew  a 
demand  of  possession  previous  to  action  : 

'*  Mr.  Thomas  Price  cannot  have  given  you  a  correct  statement 
of  the  transaction  between  him  and  his  brother.  Mr.  Bobert 
Price  has  a  conveyance  of  the  property  mentioned  in  your  letter, 
as  well  as  the  original  title-deeds  ;  but  he  will  be  very  happy  to 
convey  back  the  property,  and  deliver  up  the  title-deeds,  if  his 
brother  will  pay  him  what  he  owes  him;  unless,  however,  he 
does  that,  Mr.  Bobert  Price  will  not  only  not  deliver  up  the 
title-deeds,  but,  as  his  brother  has  threatened  hostilities,  he  will 
without  delay  take  measures  for  recovering  possession  of  the 
property.  The  money  due  to  Mr.  Bobert  Price  you  will  find  to 
amount  to  a  great  deal  more  than  the  value  of  the  property 
conveyed  to  him. 

"April  2,  1832." 

A  verdict  having  been  found  for  the  plaintiff,  with  leave  for 
the  defendant  to  move  to  enter  a  nonsuit  instead,  if  the  Court 
should  be  of  opinion  that  there  had  been  no  sufficient  demand 
of  possession, 

[  367  ]  Jones,  Serjt.  obtained  a  rule  nisi  accordingly,  which,  when 

the  time  arrived  for  making  it  absolute,  the  Court  called 
on  him  to  support : 

He  contended  that  the  defendant  was  a  tenant  at  will,  and 
that  the  letter  in  question  contained  no  express  determination 
of  the  lessor's  will :  the  letter  was  only  conditional,  and  no  time 
was  fixed  within  which  the  defendant  was  to  accede  to  the 
conditions  proposed.  But  the  defendant  could  not  be  treated  as 
a  trespasser  until  there  had  been  an  absolute  determination  of 
the  lessor's  will :  Goodtitle  v.  Herbert, \  Right  d.  Leicis  v.  Beard.l 
t  4  T.  R.  680.  X  13  East,  210. 
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In  Denn  v.  Rawling,^  a  case  of  permissive  occapation,  in  which       DoEd. 
there  had  been  no  regular  determination  of  the  landlord's  will,  ^, 

Lb  BiiANc,  J.  asked,  "from  what  time  before  the  ejectment       Price. 
broaght,  it  coald  be  said  that  the  defendant  became  a  tres- 
passer ?  "  and  it  woald  be  difficult  to  answer  that  question  in 
the  present  case. 

Tna)AL,  Ch.  J. : 

Upon  the  facts  reported  in  this  action  it  appears  that  Thomas 
Price,  the  defendant,  had  conveyed  the  land  in  question  to  his 
brother  Robert  Price,  the  lessor  of  the  plaintiff,  seventeen  years 
ago.  There  was  some  dispute  whether  Bobert  Price  had  or  had 
not  paid  a  consideration  for  the  property ;  the  one  asserting  and 
the  other  denying  that  a  debt  was  due  from  Thomas  to  Bobert 
Price,  to  the  amount  of  the  value  of  the  land.  Thomas  Price 
after  an  absence  of  some  length,  was  let  into  possession  by  his 
brother  about  fifteen  years  ago,  upon  what  terms  does  not  appear, 
but  he  continued  in  possession  till  the  present  time  and  cropped 
the  land.  It  cannot  be  contended,  therefore,  that  he  had  a  less 
interest  than  a  tenancy  at  will ;  because,  after  an  occupation  of 
such  length,  it  would  be  hard,  if,  *on  the  determination  of  the  [  *358  ] 
tenancy,  he  were  not  entitled  to  the  emblements,  which  a  tenant 
at  will  may  always  claim.  The  question  therefore,  is,  whether 
the  letter  of  Bobert  Price's  agent  was  sufficient  to  determine  the 
holding  at  will ;  and  I  am  of  opinion  that  it  was,  because  any 
thing  which  amounts  to  a  demand  of  possession,  although  not 
expressed  in  precise  and  formal  language,  is  sufficient  to  indicate 
the  determination  of  the  landlord's  will.  Now  it  is  impossible 
to  read  this  letter  without  seeing  that  it  is  an  answer  to  some 
former  letter,  and  that  the  correspondence  was  passing  between 
two  attomies  clothed  with  the  character  of  agents.  It  equally 
appears  that  Thomas  Price  had  made  claim  to  the  title-deeds, 
a  claim  inconsistent  with  any  interest  other  than  that  of 
landlord.  That  alone  would  be  a  disclaimer.  But,  besides  that, 
there  is  a  sufficient  manifestation  that  the  tenancy,  if  any,  was 
to  determine.  "  Unless  Mr.  Thomas  Price  pays  what  he  owes, 
Mr.  Bobert  Price  will  not  only  not  deliver  up  the  title-deeds,  but 

t  10  R.  B.  287  (10  East,  261). 
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DoBd.  will,  without  delay,  take  measores  for  recovering  possession  of 
t7.  the  property.''    The  intimation  that  the  lessor  of  the  plaintiff 

pbics.  "would  without  delay  take  measures,  unless  a  certain  demand 
were  complied  with,  throws  it  on  the  other  party  to  act.  Upon 
the  ground,  therefore,  that  the  defendant  has  made  a  disclaimer, 
and  that  the  offer  not  accepted  was  a  sufficient  indication  of  an 
intention  to  eject,  I  am  of  opinion  that  the  defendant's  tenancy 
at  will  was  determined,  and  that  this  rule  must  be  discharged. 

Gaselee,  J. : 

I  am  of  the  same  opinion.  It  is  manifest,  from  the  plaintiff's 
attorney's  letter,  that  he  was  making  a  claim  of  the  property : 
if  he  claimed  as  owner,  that  claim  was  inconsistent  with  the 
defendant's  further  occupation;  if  he  claimed  as  mortgagee, 
it  has  been  held  that  a  demand,  without  notice  to  quit,  is  a 
£•359]  sufficient  determination  *of  the  will:  Doe  d.  Roby  v.  MaiseyA 
In  either  way,  therefore,  the  defendant's  right  to  occupy  was 
at  an  end. 

BOSANQUET,  J. : 

It  is  clear  that  the  title  to  the  freehold  was  in  the  lessor  of  the 
plaintiff,  and  that,  except  through  his  permission,  the  defendant 
had  no  claim  to  the  occupation  of  the  property.  Under  these 
circumstances,  a  letter  is  written  on  the  part  of  the  lessor  of  the 
plaintiff,  from  which  it  appears  that  the  defendant  had  made 
some  claim  to  the  title-deeds,  and  we  must  read  that  lett-er  as 
it  would  be  read  by  any  man  of  plain  understanding.  It  is 
impossible,  so  reading  it,  not  to  see  that  the  defendant  was  no 
longer  to  have  permission  to  hold  the  property,  unless  he 
acquiesced  in  the  terms  proposed  by  the  lessor  of  the  plaintiff, 
and  those  terms  being  rejected,  the  permission  was  at  an  end. 

Aldebson,  J.  concurred. 

Rule  discharged. 

t  32  B.  E.  548  (8  B.  &  C.  767). 
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[372] 


CROWFOOT  AND  Others,  Assignees  of  STREATHER,      J«32. 

'  '         Nov.  21. 

A  Bankrupt,  v.  W.  B.  GTJRNEY.f 

(9  Bing.  372—377  ;  S.  C.  2  Moore  &  Scott,  473;  2  L.  J.  (N.  S.)  C.  P.  21.) 

S.  being  indebted  to  I.,  and  G.  being  indebted  to  S.,  S.  requested  G. 
to  pay  whatever  might  be  due  from  G.  to  S.  G.  promised  I.  to  do  so  as 
soon  as  the  amount  was  ascertained. 

After  the  amount  had  been  ascertained,  and  before  it  was  paid,  S. 
became  bankrupt. 

Held,  that  the  transaction  created  a  good  equitable  assignment  of  G.'s 
debt  in  favour  of  I.,  so  as  to  oust  the  claim  of  the  assignee  in  bankruptcy.f 

An  arbitrator,  to  whom  this  cause  was  referred,  found  that 
Streather,  before  his  bankruptcy,  had  been  employed  by  the 
defendant,  who  was  the  treasurer  of  the  Baptist  College  Chapel, 
to  erect  the  Baptist  College  Chapel  and  other  buildings.  The 
works  were  completed  in  July,  1880 ;  and  on  the  16th  December, 
1830,  there  was  due  to  Streather  from  the  defendant,  as  treasurer 
of  the  chapel,  a  considerable  balance  for  work  done  and  materials 
supplied  by  Streather  in  respect  of  the  buildings  aforesaid ;  but 
the  works  were  not  measured  until  a  subsequent  period,  and  the 
amount  of  balance  due  to  the  said  Streather  was  not  ascertained 
before  the  11th  of  April,  1881.  On  the  16th  December,  1880, 
Streather,  being  indebted  to  Messrs.  Isaac  Solly  and  Sons,  gave 
them  the  following  letter  addressed  to  the  defendant :  ''  I  shall 
feel  obliged  by  your  paying  to  Messrs.  Isaac  Solly  and  Sons  the 
balance  due  to  me  for  building  the  Baptist  College  Chapel  and 
building  at  Stepney,  and  their  receipt  shall  be  a  sufficient 
discharge  to  you  as  treasurer  of  such  chapel."  On  the  same 
day  Solly  and  Sons  sent  the  above  letter  to  the  defendant, 
enclosed  in  a  letter  from  themselves,  which  was  as  follows: 
"We  beg  to  hand  you  annexed  an  order  from  Mr.  Streather, 
to  pay  to  us  the  balance  *due  to  him  for  building  the  chapel,  [  *373  ] 
&c.  at  Stepney ;  and  we  shall  feel  obliged  by  your  informing  us 
when  such  balance  will  be  in  course  of  payment.  Bequesting 
your  due  attention  to  said  order,  we  are,  &c."  To  that  letter 
the  defendant,  on  the  20th  December,  1880,  sent  the  following 
answer  to  Solly  and   Sons  :    "I    have   received  your  letter, 

t  The  head-note  has  been  revised      v.  Broadbelt  (1859)  4  H.  &  N.  603, 
in  conformity  with  the  comment  made      28  L.  J.  Ex.  332 — R.  C. 
by  Brahwell,    B.    in    Liversidge 
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Crowfoot    enclosing  Mr.    Streather's,  and  shall   be  happy  to   make  the 

GUBNE7.      payment  to  you  instead  of  to  him  as  requested ;  but  I  have  not 

yet  received  the  surveyor's  report,  and  am  therefore  ignorant  of 

the  amount,  and  the  time  at  which  he  may  direct  it  to  be  paid." 

Those  letters  were  stamped  with  an  agreement  stamp.  On 
the  21st  April,  1831,  a  commission  of  bankrupt  was  issued 
against  Streather,  under  which  commission  the  plaintiffs  were 
duly  chosen  assignees,  and  the  bankrupt's  effects  were  assigned 
to  them  previously  to  the  time  when  the  notice  hereinafter 
mentioned  was  given  by  the  plaintiffs  to  the  defendant.  At 
the  time  of  the  bankruptcy,  the  balance  of  account  due  from 
defendant  in  respect  of  the  buildings,  &c.  was  528Z.  4«.  On  the 
11th  May,  1881,  the  plaintiffs,  as  assignees  under  the  commis- 
sion, applied  to  the  defendant  for  payment  of  that  balance,  and 
gave  him  notice  not  to  pay  the  same  to  Messrs.  Solly  and  Sons. 
On  the  31st  May,  1831,  Solly  and  Sons  claimed  from  the  defen- 
dant the  payment  of  the  balance,  and  gave  him  notice  not  to  pay 
it  to  the  plaintiffs  as  such  assignees.  On  the  10th  August,  1831, 
the  defendant  paid  the  balance  to  Solly  and  Sons  under  an 
indemnity  from  them  against  the  claim  of  the  assignees  in 
respect  of  the  balance.  The  action  was  brought  by  the  plaintiffs 
as  such  assignees,  to  recover  the  said  sum  of  528Z.  4«. 

Upon  the  above  facts,  the  arbitrator  was  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover.  But  if  the  Court  should 
[  *374  ]  be  of  opinion  that  the  plaintiffs  were  *in  point  of  law  entitled  to 
recover  the  said  sum  of  5282.  4«.  from  the  defendant,  then  the 
arbitrator  awarded  and  determined  that  they  were  so  entitled, 
and  ordered  and  adjudged  the  defendant  to  pay  the  plaintiffs  the 
said  sum  of  528Z.  4^.  within  one  fortnight  after  the  Court  should 
have  so  determined.! 

The  case  having  been  appointed  for  argument  upon  a  rule  nm 
obtained  for  setting  aside  so  much  of  the  award  as  adjudged  that 
the  plaintiffs  had  no  right  to  recover, 

Spankie,  Serjt.  for  the  plaintiffs,  now  contended,  first,  that 

t  See  Ex  parte  Alderson^  15  R.  R.  v.  Anderson,  3  B.  &  C.  842 ;  J<me»  v. 
208  (1  Madd.  53);  Ex  parU  South,  19  Simp907iy  26  E.  R.  371  (2  B.  &  C. 
R.  R.  227  (3  Swanst.  392) ;  Hodgson      318). 
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the  order  given  by  Streather  Bhoold  have  had  a  bill  of  exchange  Crowfoot 
stamp  ;  but  the  Court  being  of  opinion  that  there  was  no  gubmbt. 
ground  for  considering  the  instrument  a  bill  of  exchange, 
Spankie  argued  that  the  instrument  was  revocable  by  Streather 
if  he  had  been  sui  j^vris^  and,  therefore,  by  operation  of  law, 
revoked  by  his  bankruptcy.  As  Gumey's  debt  to  Streather  was 
a  chose  in  action,  and  not  assignable  by  Streather,  Solly  could 
have  no  right  to  sue  except  by  virtue  of  Gumey's  assent.  But 
to  give  any  effect  to  that  assent,  it  ought  to  have  been  for  a  sum 
ascertained  and  specified.  No  sum  being  specified,  there  was 
nothing  executed  or  final  in  Gurney's  undertaking,  and  Streather 
might  have  revoked  so  indefinite  an  order  at  any  time  before  the 
money  was  paid.  In  Gibson  v.  Minetf\  where  A.  gave  B.  an 
order  on  his  bankers,  directing  them  **  to  hold  over  from  his 
private  account  400Z.  to  the  disposal  of  B.,"  and  the  bankers 
accepted  the  order,  it  was  held  that  such  order  was  revocable, 
and  might  be  countermanded  before  payment  made  to  B.,  or 
appropriation  to  his  *credit.  [  *^75  ] 

(Alderson,  J. :  In  Smith  v.  Everettl  it  was  ruled  by  Lords 
Conmiissioners  Eybb  and  Ashhurst,  that  an  order  to  pay  money 
out  of  a  particular  fund  gave  the  party  a  specific  lien  thereon.) 

But  here  there  was  no  adequate  consideration  for  the  assignment, 
for  upon  Gumey's  refusing  to  pay,  Solly  might  still  have  had 
recourse  to  Streather :  Cuxon  v.  Chadley ;  §  and  per  Baylby,  J. 
in  Wharton  v.  Walker  :  \\  and  it  has  been  expressly  laid  down  in 
Fairlie  v.  Denton^  and  Wilson  v.  Couplandy\\  that  to  make  such 
an  assignment  as  this  available,  there  must  be  a  defined  and 
ascertained  debt  due  to  the  assignor,  as  well  as  an  assignment 
agreed  to  by  all  the  three  parties. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  the  assignees  of  Streather  are  not  entitled 
to  recover  from  the  defendant  under  the  circumstances  stated  on 
this  award.     A  sum  of  money  was  due  from  the  defendant  Gurney 

t  By.  &  Mo.  68.  ||  4  B.  &.  C.  165. 

X  4  Br.  C.  C.  64.  H  8  B.  &  0.  395. 

S  27  E,  R.  423  (3  B.  &  0.  591).  ft  5  B.  &  Aid.  228. 
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Cbowfoot  to  Streather ;  the  precise  amount  is  not  stated,  bat  it  may  be 
GuBNET.  collected  from  the  terms  employed  by  Streather,  that  it  was  larger 
than  a  debt  due  from  Streather  to  Solly,  which  Streather  desires 
Gumey  to  discharge ;  Gumey  gives  his  assent ;  an  assent  which, 
it  may  be  observed,  is  wanting  in  many  of  the  cases  referred  to. 
These  circumstances  amount  to  an  equitable  assignment  of  the 
debt  due  from  Gumey  to  Streather ;  for  Solly  might  have  gone 
into  a  court  of  equity  to  compel  a  formal  assignment,  and  no 
answer  could  have  been  given  to  such  an  application.  There 
was  consideration  enough  for  such  an  assignment,  for  Solly, 
from  the  time  of  the  order,  appears  to  have  abstained  from 
making  any  application  to  Streather,  and  to  have  looked  to 
Gumey  alone. 
[  *376  ]  It  has  been  objected  that  such  an  assignment  could  *not  take 

place  except  in  respect  of  a  precise  and  ascertained  amount.  I 
cannot  concur  in  that  proposition,  because  all  that  can  be  required 
is,  that  the  debt  assigned  should  not  be  larger  than  the  sum  due 
to  the  party  assigning.  Here  the  balance  was  ascertained  before 
Streather's  bankruptcy.  If  it  was  ascertained  while  Streather 
was  master  of  his  own  acts,  it  is  the  same  thing  as  if  it  had  been 
ascertained  at  the  time  of  the  order.  The  transaction  must  be 
considered,  therefore,  as  an  equitable  assignment ;  and  then  the 
rule  applies,  that  the  assignees  must  stand  in  the  same  situation 
as  the  bankrupt,  and  the  defendant  is  entitled  to  retain  his 
verdict. 

Gaselbe,  J.  concurred. 

BOSANQUET,  J. : 

If  Solly  had  any  right,  in  law  or  equity,  against  Streather  upon 
the  order,  the  assignees  cannot  recover.  I  am  of  opinion  that  he 
had  a  right  in  equity  to  claim  a  formal  assignment,  and  that, 
therefore,  this  rule  must  be  discharged. 

Alderson,  J. : 

I  am  of  the  same  opinion.  In  Hodgson  v.  Anderson^^  the  order 
given  by  Hodgson  was,  ''  as  soon  as  you  have  funds  belonging  to 

t  3  B.  &  C.  842. 
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James  Anderson  of  Trinidad,  I  will  thank  you  to  pay,  on  my     Cbowpoot 

At 

account,  to  the  Commercial   Banking  Company  in  your  city,      gdenby. 

291/.  19«.,  being  the  amount  of  my  promissory  note  in  favour 

of  E.  Robertson,  Esquire,  or  any  part  of  the  same,  advising  me 

of  the  amount,  and  I  will  credit  Mr.  J.  Anderson,  having  received 

his  order  to  this  effect,  as  he  is  indebted  to  me  more  than  this 

order."     This  note  was  delivered  to  Messrs.  Anderson  and  Bhind, 

agents  to  James  Anderson,  and  they  orally  promised  the  banking 

•company  to  pay  to  them  according  to  the  terms  of  the  order,  as       [  '377  ] 

soon  as  they  should  have  funds  of  the  defendant  in  hand.     It 

appeared   that  Hodgson  afterwards   gave   an  order  to  another 

creditor,  authorising  James  Anderson  to  pay  to  such  creditor  the 

amount  of  the  debt  due  to  him  Hodgson  ;  and  James  Anderson 

entered  into  an  obligation  to  pay  the  same  to  such  creditor,  but 

there  was  a  clause  annexed  to  the  obligation,  stating  that  it  had 

been  alleged  that  a  payment  had  been  made  by  some  person  to 

Hodgson,  on  account  of  James  Anderson,  and  it  was  declared, 

that  should  such  payment  be  proved  to  have  been   made,  the 

amount  should  be  deducted.     The  creditor  to  whom  that  order 

was  given  demanded  payment  of  the  debt  from  James  Anderson, 

on  his  arrival  in  this  country,  but  the  latter  refused  to  pay  it,  on 

the  ground  that  his  agents  were  liable  to  pay  it  to  the  Commercial 

Banking  Company,  and  the  same  was,  in  fact,  afterwards  paid  to 

that  company.     The  Court  held,  that  although  a  creditor  had  a 

right  to  insist  on  payment  to  himself  or  to  his  appointee,  yet, 

having  once  given  an  order  for  the  payment  of  his  debt  to  a 

third  person,  he  had  no  right  to  revoke  that  order,  provided  there 

was  a  pledge  by  the  person,  to  whom  the  authority  was  given, 

that  he  would  pay  the  debt  according  to  the  authority.     That 

case  is  decisive  of  the  present.     Gurney  promised  to  pay,  when 

the  amount  should  be  ascertained ;  the  amount  was  ascertained 

before  Streather  became   bankrupt ;    and,  therefore,   this  rule 

must  be 

Discharged. 
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1832.  WHITE,  Assignee  of   CATLING,    Insolvent,   v. 

"""—'  BARTLETT. 

[  378  ]  ^g  ^.^g  378—384 ;  S.  C.  2  Moore  &  Scott.  515 ;  2  L.  J.  (X.  S.)  G.  P.  43.) 

Defendant,  an  auctioneer,  was  employed  by  C,  a  person  in  embarrassed 
circumstances,  to  sell  his  propertj'^ ;  defendant  sold,  and  paid  the  proceeds 
to  C.'s  order :  0.  having  shortly  afterwards  been  declared  insolvent : 
Held,  that  the  defendant  was  not  liable  to  C.*s  assignee,  although  the 
defendant,  when  he  sold  the  property,  was  aware  of  C.'s  emban'assment. 

Assumpsit  for  money  had  and  received  to  the  use  of  Catling, 
and  upon  an  account  stated  with  him  before  he  petitioned  the 
Insolvent  Debtors'  Court  for  his  discharge,  and  also  for  money 
had  and  received  to  the  use  of  the  plaintiff  as  Catling's  assignee* 

In  December  last,  the  defendant,  an  auctioneer,  was  employed 
by  Catling,  then  in  embarrassed  circumstances,  to  sell  his  house- 
hold furniture,  with  a  view  that  the  proceeds  should  be  applied 
in  discharge  of  his  debts.  The  defendant  accordingly  circulated 
an  advertisement  that  the  goods  would  be  sold  for  the  benefit  of 
creditors,  and  the  sale  took  place  December  27. 

At  the  time  of  the  sale,  the  plaintiff,  one  of  Catling's  creditors, 
gave  the  defendant  notice  not  to  pay  over  the  proceeds,  alleging 
that  Catling  had  committed  an  act  of  bankruptcy. 

The  next  day,  December  28,  the  plaintiff  arrested  Catling,  and 
sent  him  to  gaol. 

On  the  17th  of  February  following,  Catling  filed  his  petition 
under  the  Insolvent  Debtors'  Act.     But 

On  the  Slst  of  December  and  4th  of  January,  the  defendant, 
upon  receiving  an  indemnity,  by  Catling's  order  paid  the  proceeds 
of  the  sale  partly  to  Catling's  attorney,  and  partly  to  one  of 
Catling's  creditors,  after  deducting  the  usual  amount  for  the 
expenses  of  sale,  &c. :  whereupon  the  plaintiff  sought  to  recover 
the  amount  of  the  proceeds  in  this  action. 

The  learned  Judge  who  tried  the  cause  having  nonsuited  the 
plaintiff  on  this  state  of  facts, 
[  •379  ]  A  rule  nisi  was  obtained  for  setting  aside  the  nonsuit  *on  the 

ground  that  the  defendant,  as  appeared  by  his  advertisement, 
having  been  privy  to  the  embarrassed  circumstances  of  Catling, 
the  payment  of  the  proceeds  of  the  sale  to  Catling's  attorney  was 
a  fraud  upon  the  creditors. 
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Jones,  Serjt.  shewed  cause  :  White 

Catling  had  full  dominion  over  his  property  till  the  filing  of  Babtlett. 
his  petition  on  the  17th  of  February :  the  defendant  could  not  dis- 
claim the  title  of  his  employer :  had  he  done  so,  he  would  have 
been  liable  to  Catling  in  an  action  for  the  proceeds  of  the  sale. 
And  the  defendant  being  .  employed  merely  as  an  auctioneer, 
the  delivery 'of  the  goods  to  him  for  the  purpose  of  sale,  was 
not  a  fraudulent  delivery  within  section  32  of  the  Insolvent 
Act,  7  Geo.  IV.  c.  67,+  which  avoids  transfers  made  by  the 
insolvent  to  a  creditor ;  enacting,  that  "  if  any  prisoner  who 
shall  file  his  or  her  petition  for  his  or  her  discharge  under  the 
Act,  shall  before  or  after  his  or  her  imprisonment,  being  in 
insolvent  circumstances,  voluntarily  convey,  assign,  transfer, 
charge,  deliver,  or  make  over  any  estate,  real  or  personal  security 
for  money,  bond,  bill,  note,  money,  property,  goods,  or  effects 
whatsoever,  to  any  creditor  or  creditors,  or  to  any  person  or 
persons,  in  trust  for,  or  to  or  for  the  use,  benefit,  or  advantage 
of  any  creditor  or  creditors ;  every  such  conveyance,  assignment, 
transfer,  charge,  delivery,  and  making  over,  shall  be  deemed  and 
is  hereby  declared  to  be  fraudulent  and  void  as  against  the  pro- 
visional or  other  assignee  or  assignees  of  such  prisoner  appointed 
by  this  Act :  provided  always,  that  no  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  or  making  over,  shall  be  deemed 
fraudulent  and  void,  unless  made  within  three  months  before  the 
commencement  of  such  imprisonment,  or  with  the  view  or  inten- 
tion by  the  party  so  conveying,  assigning,  transferring,  charging, 
delivering,  or  making  *over,  of  petitioning  the  said  Court  for  his  [  'sso  ] 
or  her  discharge  from  custody  under  this  Act." 

There  is  no  evidence  to  warrant  any  imputation  that  the 
defendant  was  acting  in  collusion  with  Catling,  for  the  purpose 
of  defeating  his  creditors. 

Bovipas,  Serjt.  in  support  of  the  rule: 

The  defendant  having  notice  of  White's  embarrassment,  became, 
upon  the  sale  of  the  goods,  a  trustee  to  the  creditors  for  the  pro- 
ceeds within  the  meaning  of  s.  32,  7  Geo.  IV.  c.  67.    Either  he 

t  Repealed  by  S.  L.  R.  Act,  1873.  See  now  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  49.— R.  C. 
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Whitb  was  such  trustee,  or  agent  for  Catling ;  if  agent  for  Catling,  he  ia 
Babtlett.  in  the  same  position  as  Catling  himself,  and  therefore  liable  to 
refund  the  sum  voluntarily  paid  to  Catling's  appointee.  If  the 
defendant  can  elude  this  responsibility,  the  estates  of  insolvents 
may  always,  by  a  similar  contrivance,  be  withdrawn  from  their 
creditors  at  large. 

TiNDAL,  Ch.  J. : 

I  think  this  rule  ought  to  be  discharged.  And  though  it  has 
been  urged  that  the  consequence  of  our  decision  will  be  to  waste 
the  property  of  insolvents,  that  conclusion  cannot  apply  to  cases 
circumstanced  like  the  present.  No  one  says,  that  sums  impro- 
perly paid  by  an  insolvent  to  one  of  his  creditors  may  not  be 
recovered  by  his  assignee  ;  but  the  question  here  is,  whether  this 
defendant,  who  acted  in  the  capacity  of  an  agent,  and  accounted 
to  his  employer,  can  be  called  on  a  second  time,  upon  his 
employer's  afterwards  becoming  an  insolvent  debtor.  Now  the 
defendant's  employer  was  master  of  his  own  property  till  the 
month  of  February,  the  time  of  filing  his  petition  in  the  Insolvent 
Debtors'  Court ;  till  that  period  it  could  not  be  predicated  of  him 
that  he  was  an  insolvent :  nearly  two  months  before,  the  defen- 
dant, as  auctioneer,  sold  some  of  his  effects  ;  accounted  to  him  in 
December ;  and,  subject  to  some  deductions  assented  to  by  bis 
[  *38i  ]  employer,  *paid  over  the  proceeds  in  December  and  January  to 
persons  appointed  by  him.  It  is  contended,  that  the  defendant 
ought  not  to  have  done  this  after  the  notice  which  he  had  of  his 
employer's  circumstances ;  but  the  defendant '  acted  merely  as 
agent,  and  if  he  had  refused  to  account  to  his  principal,  what 
answer  could  he  have  given  to  an  action  for  money  had  and 
received  ?  As  to  the  32nd  section  of  7  Geo.  IV.  c.  57,  it  applies 
only  to  persons  of  two  descriptions,  creditors,  and  trustees  for 
creditors, — the  defendant  was  neither.  It  is  not  pretended  he 
was  a  creditor,  and  in  order  to  render  him  a  trustee,  he  should 
have  been  at  least  apprized  of  the  trust.  The  nonsuit  therefore 
was  right,  and  this  rule  must  be  discharged. 

Gaselee,  J. : 

I  am  of  opinion  there  is  no  ground  for  setting  aside  this  non- 
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suit.     There  is  no  evidence  that  the  transaction  was  fraudulent ;       White 

I* 

on  the  contrary,  it  appears  to  have  been  the  intention  of  Catling    baktlbtt. 
at  the  time,  to  divide  among  his  creditors  the  proceeds  of  his 
property,  and  up  to  the  17th  of  February  he  had  full  dominion  ^ 

over  it. 

BOSANQUET,  J. : 

I  am  also  of  opinion  that  the  nonsuit  ought  not  to  be  set  aside, 
for  the  property  claimed  was  not  vested  in  the  plaintiff  at  the 
time  of  Catling's  filing  his  petition.  While  the  property  was  yet 
vested  in  Catling,  he  employed  the  defendant,  as  his  agent,  to 
dispose  of  it  by  auction.  It  was  to  be  sold  for  the  benefit  of 
creditors ;  but  they  were  no  parties  to  any  arrangement  to  that 
effect,  nor  was  the  defendant  their  trustee:  he  therefore  was 
bound  to  account  to  his  employer.  But  it  is  urged  that  the 
defendant,  though  acting  as  an  auctioneer,  was  apprized  of  the 
situation  in  which  Catling  stood,  and  therefore  must  be  deemed 
to  have  assisted  him  in  a  voluntary  preference  of  the  *creditor  [  *382  ] 
to  whom  it  is  alleged  some  portion  of  the  money  has  been  paid  ; 
the  defendant,  however,  could  not  know  to  what  extent  CatUng 
might  have  been  pressed,  or  that  he  would  take  the  benefit  of 
the  Insolvent  Debtors'  Act;  neither  could  he  have  had  any 
defence  if  Catling  had  sued  him  for  money  had  and  received. 

Alderson,  J. : 

I  am  of  the  same  opinion.  The  case  does  not  involve  the 
consequences  predicted  by  the  counsel  for  the  plaintiff.  The 
question  is  not  so  much  whether  Catling's  assignee  can  recover 
the  proceeds  in  question,  as,  whether  he  can  recover  them  of  the 
defendant.  Now  the  defendant  was  employed  as  an  auctioneer 
while  Catling  had  dominion  over  his  goods,  and  as  agent,  he  was 
bound  to  account  to  the  principal  who  employed  him.  The  pay- 
ment to  Catling's  appointee,  was  the  payment  of  the  principal 
not  of  the  agent,  and  the  mere  intermediate  hand  is  not  responsible 

unless  he  be  caught  with  the  goods. 

Ittde  discharged. 

^Alderson,  J.  referred  to  the  following  case,  argued  in  the 
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Whitb       Common  Pleas  of  Lancaster,  before  himself  and  Patteson,  J.,  of 

V, 

Babtlett.    which  the  note  below  has  been  procured  :] 


1882.  HAEDMAN  v.  WILLCOCK.f 

[  382,  n.  ]  (9  Bing.  382,  n.— 384,  n.) 

The  defendant  was  employed  by  the  plaintiff  to  sell,  as 
auctioneer,  certain  goods  then  in  the  plaintiff's  possession. 
Before  the  sale  a  notice  was  given  to  the  defendant  by  the 
assignees  of  an  insolvent,  that  the  goods  were  their  property 
as  such  assignees,  and  that  they  had  been  fraudulently  removed 
by  collusion  between  the  plaintiff  and  the  insolvent.  The  defen- 
dant, after  that  notice,  sold  the  property,  and  rendered  an 
account  of  the  sale  of  it  to  the  plaintiff.  But  in  the  result,  on 
an  indemnity  being  given  to  him  by  the  assignees,  he  refused  to 
pay  over  to  the  plaintiff  the  money  arising  from  the  sale ;  and  on 
an  action  for  money  had  and  received  being  brought  against  him 
by  the  plaintiff,  he  set  up  in  defence  the  right  of  the  assignees. 

At  the  trial  last  Lancaster  Spring  Assizes,  the  jury  affirmed 
the  right  of  the  assignees,  and  found  that  the  plaintiff  obtained 
[  •383,  n.  ]  *po8ses8ion  of  the  goods  by  a  fraud  between  him  and  the 
insolvent ;  and  upon  that  state  of  facts,  were  directed  by 
Patteson,  J.  to  find  a  verdict  for  the  defendant,  with  liberty  to 
the  plaintiff  to  move  to  enter  a  verdict  for  the  amount  of  the 
sale  in  case  the  Court  should  be  of  opinion  that  it  was  not 
competent  for  the  defendant,  in  the  peculiar  situation  in  which 
he  stood  to  the  plaintiff,  to  set  up  the  right  of  the  assignees  on 
the  present  occasion. 

Wightman  accordingly  moved  to  enter  a  verdict  for  the 
plaintiff,  on  the  ground  that  an  agent  must  accoimt  to  his 
principal,  and  cannot  set  up  the  jus  tertii  in  an  action  by  his 
principal  against  him.  He  relied  on  Nicholson  v.  Knowles,l 
Myler  Y,  Fitzpatrick,^  Stonard  v.  DunkiiiyW  Dixon  v.  Hamond^^ 
Roberts  v.  Ogilhy,\\  Gosling  v.  JSmtie.  +  t 

t  Cited  in  the  argument  and  re-  §  23  R.  R.  247  (6  Madd.  360). 

ferred  to  in  the  judgment  of  Black-  ||  1 1  R.  R,  724  (2  Camp.  344). 

BTOX,  J.  in  Biddle  v.  Bond  (1865)  6  H  2  B.  &  Aid.  310. 

B.  &  S.  225,  34  L.  J.  Q.  B.  137.— R.  C.  +t  23  R.  R.  671  (9  Price,  269). 

X  21  R.  R.  276  (5  Madd.  47).  XX  33  R.  R.  497  (7  Biug.  339). 
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A  rule  nisi  having  been  granted,  Habdman 

WiLLCOCK. 

F,  Pollock  and  Tovilinson  shewed  cause : 

The  argument  as  to  jus  tertii  does  not  arise  where,  as  in  the 
present  case,  the  jury  have  found  in  effect  that  the  plaintiff  had 
no  property  in  the  goods  of  which  he  claims  the  produce.  The 
plaintiff  has  no  property  in  goods  which  he  obtained  by  fraud. 
If  he  is  estopped  to  claim  the  goods,  he  is  equally  estopped  to 
claim  the  produce  of  them ;  for  the  produce  belongs  to  the  rightful 
owner:  Taylor  v.  Plainer  A 

Wightman : 

As  against  the  plaintiff,  the  defendant  is  estopped  by  his  own 

act  to  set  up  the  title  of  the  assignees,  for  he  rendered  to  the 

plaintiff  an  account  of  the  sales  after  he  had  received  notice  of 

the  claim  of  the  assignees. 

Cm\  adv.  vult. 

Aldebson,  J. : 

We  have  heard  this  case  argued,  and  have  considered  it ;  and 
we  think  the  direction  of  the  learned  Judge  was  right,  and  that 
the  verdict  ought  to  stand.  There  are  many  authorities  which 
were  cited  for  the  plaintiff,  which  establish,  no  doubt,  that  an 
agent  must  account  to  his  principal,  and  cannot  set  up  the 
jus  tertii  in  an  action  by  his  principal  against  him.  The  case 
of  Nickolson  v.  Knowles  is  a  distinct  authority  shewing  that  an 
agent  to  receive  for  the  use  of  another  cannot  by  notice  from  a 
third  person  be  converted  into  an  implied  trustee ;  and  that  his 
possession  is  the  possession  of  his  principal.  The  same  principle 
which  depends  on  the  relation  of  the  parties  as  agent  and  principal 
was  laid  down  by  the  Court  of  King's  Bench  in  Dixon  v.  Hainond ; 
by  the  Court  of  Common  Pleas  in  Gosling  v.  Birnie ;  and  by  the 
Court  of  Exchequer  in  Roberts  v.  Ogilhy,  But  we  think  all  these 
cases  are  distinguishable  from  the  present,  upon  the  ground  that 
here  the  jury  have  found  that  the  plaintiff's  possession  of  the 
goods  arose  out   of  a  fraud  concerted   between   him   and  the 

t  16  E.  R.  361  (3  M.  &  S.  562). 


568  1832.     C.  P.     9  BING.  383,  /i.— 384,  n.  [r.b. 

Haedman  insolvent.  *It  is  clear  that  if  the  insolvent  had  put  the  goods 
WiLLcocK.  into  the  hands  of  the  defendant  for  sale,  his  assignees  would 
have  stepped  in  and  claimed  the  produce  from  the  defendant, 
and  that  the  insolvent  could  not  have  maintained  this  action 
after  such  claim..  And  we  think  that  the  plaintiff,  who  takes  the 
goods  by  a  fraud  between  him  and  the  insolvent,  can  be  in  no 
better  situation  than  the  insolvent  himself. 

On  this  ground,  therefore,  we  think  the  verdict  in  this  case 
may  well  stand  consistently  with  the  cases  cited  on  behalf  of  the 
plaintiff,  and  the  defendant  has  the  right  to  set  up  the  title  of 
the  insolvent's  assignees  on  this  occasion.  We  are  very  glad 
that  this  case  can  be  thus  decided  consistently  with  the  general 
rules  of  law,  as  it  is  obviously  in  conformity  to  the  substantial 
justice  of  the  particular  case. 

It  may  be  proper  to  mention,  that  after  the  decision  m  Gosling 

V.  Birnie,  another  case  between  the  same  parties  was  tried  at  the 

sittings  after  Hilary  Term,  1831,  before  me,  in  which  the  defence 

of  a  fraudulent  sale  by  Ross  to  Gosling  was  set  up,  and  left  by 

me  to  the  jury.     But  it  failed  upon  the  evidence,  so  that  this 

point  did  not  then  come  before  the  Court. 

Rule  discharged. 


1832. 
^^ov.  22. 


BERRIMAN  v.  PEACOCK. 


[  384  ]  (9  Bing.  384—388 ;  S.  C.  2  Moore  &  Scott,  524 ;  2  L.  J.  (N.  S.)  C.  P.  23.) 

The  property  in  trees  is  in  the  landlord ;  the  property  in  bushes  is  in 
the  tenant,  even  where  they  are  cut  down  by  a  stranger. 

At  the  last  York  Assizes,  before  Parke,  J.  the  plaintiff  had  a 
verdict,  with  nominal  damages,  in  an  action  of  trespass,  on  the 
count  de  bonis  asportatis,  the  learned  Judge  reserving  to  the 
defendant  leave  to  move  to  enter  a  nonsuit  upon  the  following 
facts. 

The  defendant  being  in  the  occupation  of  land  adjoining  a  field 
let  by  the  plaintiff  to  one  Peter  Wardell,  for  a  term  of  years, 
requested  Wardell  to  lower  a  fence  between  the  two  properties. 
Some  delay  occurring,  the  defendant  lopped  the  fence  himself, 
but  carried  the  cuttings  to  Wardell,  the  plaintiff's  tenant,  who 
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said  at  the  trial,  that  according  to  the  custom  of  the  country     Bebbiman 

Mm 

he  believed  he  was  entitled  to  them.      The  hedge  was  cut  by     peacock. 
the  defendant  in  an  unskilful  manner,  but  the  tenant  *said       [  •385  ] 
he  thought  it  a  good  job,  and  that  the   fence  was  the  better 
for  it. 

J  ones  y  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit,  upon  the  authority  of  the  third  resolution 
in  Herlakenden' s  case,+  "That  if  trees,  being  timber,  are  blown 
down  by  the  wind,  the  lessor  shall  have  them  (for  they  are  part 
of  his  inheritance),  and  not  the  tenant  for  life  or  tenant  for 
years,  but  if  they  be  dotards,  without  any  timber  in  them,  the 
tenant  for  life  or  tenant  for  years  shall  have  them,*'  and 
Channon  v.  Patch^l  where  a  lessor,  during  the  term,  having 
cut  down  some  oak  pollards  growing  upon  the  demised  premises, 
which  were  unfit  for  timber,  it  was  held,  that  as  a  tenant  for 
life  or  years  would  have  been  entitled  to  them  if  they  had 
been  blown  down,  and  was  entitled  to  the  usufruct  of  them 
during  the  term,  the  lessor  could  not,  by  wrongfully  severing 
them,  acquire  any  right  to  them,  and  consequently  he  or  his 
vendee  could  not  maintain  trespass  against  the  tenant  for 
taking  them. 

Bovipas,  Serjt.  shewed  cause : 

In  Channon  v.  Patch,  the  lessor  himself  had  cut  down  the 
pollards,  which  during  the  lessee's  term  he  had  no  right  to  do. 
To  have  allowed  him,  therefore,  under  such  circumstances,  to 
claim  a  property  in  them,  would  be  to  enable  him  to  take 
advantage  of  his  own  wrong;  but  that  decision  is  not  incom- 
patible with  the  lessor's  having  an  immediate  property  in  such 
things  when  they  are  severed  from  the  soil  by  the  act  of  a 
stranger.  For  the  resolution  in  Herkikenden's  case  must  be 
considered  to  apply  only  to  the  tenant's  botes.  To  the  extent  of 
what  may  be  required  for  housebote,  firebote,  and  the  like,  the 
tenant  may  have  a  property  in  underwoods ;  but,  as  to  *the  [  *886  ] 
residue,  the  property  must  remain  in  the  lessor.  It  is  not 
pretended  that  the  cuttings  in  question  were  required  for  botes, 
and  the  wrongful  act  of  a  stranger  could  not  vest  in  the  tenant 

+  4  Co.  Rep.  62.  t  5  B.  &  C.  897. 


570  1832.     C.  P.     9  BING.  386—387.  [b,b. 

Bebriiman'    what,  previously  to  that  act,  was  clearly  the  property  of  the 
Peacock,      lessor. 

Jones,  in  support  of  his  rule,  relied  on  the  authorities  cited, 
and  referred  to  Com.  Dig.  Biens.  "Lessee  for  life,  or  years, 
has  only  a  special  interest  and  property  in  the  fruit  and  shade 
of  timber  trees,  so  long  as  they  are  annexed  to  land :  4  Co.  62  b ; 
Dy.  90  b;  1  Roll.  181.  And  he  has  a  general  property  in 
hedges,  bushes,  trees,  &c.,  which  are  not  timber:  4  Co.  62; 
1  Roll.  181.  And,  therefore,  if  the  lessee  cuts  down  hedges  or 
trees,  not  timber,  the  lessee  shall  have  them.  So  if  dotards,  &c., 
which  have  no  timber  in  them,  are  thrown  down  by  the  wind, 
&c.,  the  lessee  shall  have  them:  Mo.  812.  So,  if  a  man  cut 
down  timber- trees,  the  lessee  shall  have  trespass  in  respect  of  the 
loss  of  his  fruit  and  shade ;  though  the  lessor,  or  any  one  by  his 
licence  or  command,  cut  them :  11  Co.  48  b ;  Mo.  7 ;  Jon.  376." 

TiNDAL,  Ch.  J. : 

This  case  requires  the  same  determination  as  if  it  had  been 
an  action  against  the  tenant,  because  what  the  defendant  did 
was  adopted  by  the  tenant,  who  carried  away  the  cuttings, 
saying  that  it  was  a  good  job,  and  that  the  fence  was  the  better 
for  it.  It  is  clear  that,  under  such  circumstances,  no  action 
could  lie  for  the  tenant  against  Peacock;  and  it  would  be  an 
over  refinement  to  say  that,  because  a  small  portion  more  of  a 
fence  has  been  cut  than  the  tenant  is  entitled  to  cut,  the  land- 
lord has  a  right  to  claim  it.  Here,  indeed,  the  complaint  was 
rather  as  to  the  mode  than  the  amoimt  of  the  cutting ;  but  the 
question  now  is,  whether  the  property  in  the  cuttings  belonged 
to  the  landlord.  Now,  according  to  the  old  authorities,  the 
[  •387  ]  general  property  in  *trees  is  in  the  landlord,  and  the  general 
property  in  bushes  is  in  the  tenant ;  although,  if  he  exceeds  his 
right,  as  by  grubbing  up  or  destroying  fences,  he  may  be  liable 
to  an  action  of  waste.  We  should  be  introducing  a  distinction 
never  drawn  before,  if  we  were  to  decide  that,  when  a  tenant 
cuts  rather  more  than  he  ought,  the  property  in  bushes  so  cut 
passes  to  the  landlord.  The  rule  for  entering  a  nonsuit,  there- 
fore, must  be  made  absolute. 
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Gaselee,  J. :  Bebrimak 

r. 

In  Dowglas  v.  Kendiil,\  it  was  laid  down  that  "the  lord  may  Peacock. 
not  cut  down  any  thorns,  nor  license  any  other  to  cut  them 
down ;  for  the  defendant  prescribeth  to  have  all  the  thorns 
growing  upon  the  place ;  and  that  prescription  excluded  the 
lord  from  taking  any  thorns  there;  but  if  he  had  claimed 
common  of  estovers  only,  then,  if  the  lord  had  first  cut  down 
the  thorns,  the  commoner  might  not  take  them ;  and  if  he  had 
cut  down  all  the  thorns,  the  commoner  might  have  had  an 
assise."  The  tenant  has  the  general  property  in  the  cuttings  of 
a  hedge,  whoever  cuts  it.  If,  by  his  permission,  a  stranger  cuts 
improperly,  so  as  to  damage  the  fence,  that  may  give  the  land- 
lord a  ground  of  action  on  the  case,  but  the  property  in  the 
cuttings  is  in  the  tenant. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  I  do  not  think  it  clear  that  the 
cutting  in  this  case  is  to  be  considered  the  act  of  the  tenant ; 
but  that  is  not  material,  for,  whether  it  were  the  act  of  a  tenant 
or  of  a  stranger,  the  property  in  the  cuttings  does  not  pass  to 
the  landlord.  Herlakenden*s  case  is  an  express  authority  on 
the  subject,  and  Chief  Baron  Comyns,  after  referring  to  EoUe's 
Keports,  adds,  **  and,  therefore,  if  the  lessee  *cuts  down  hedges,  [  •388  ] 
or  trees,  not  timber,  the  lessee  shall  have  them.'* 

Aldebson,  J.  concurring,  the  rule  was  made 

Absolute, 


VANSANDAU  and  TINDALE  v.  BEOWNE.+  i832. 

I^ov  24 

YANSANDAU  and  BEOWN  v.  BEOWNE.  —  ' 


(9  Bing.  402—410;  S.  C.  2  Moore  &  Scott,  543  ;  2  L.  J.  (N.  S.)  C.  P.  34; 

1  Dowl.  P.  C.  715.) 

An  attorney  retained  to  conduct  a  Chancery  suit  may,  upon  reasonable 
cause  aud  reasonable  notice,  abandon  the  conduct  of  the  suit,  and  in  such 
case  may  recover  his  coste  for  the  period  during  which  he  was  employed. 

Assumpsit  for  work  and  labour  by  plaintiflfs  as  attornies.     The 
defendant  pleaded  in  each  action  the  general  issue.     At  the  trial 

t  Cro.  Jac.  256.  '94,  2  Q.  B.  306,  64  L.  J.  Q.  B.  60, 

t  Compare    Underwood   v.   Lewisy      C.  A, — R.  C. 


[402] 
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Vansandau   before  Gaselee,  J.,  London  sittings  after  last  Hilary  Term,  a 
Browne,      verdict  by  consent  was  found  in  the  first  action  for  plaintiffs, 
with  64{.  Is.  2d.  damages ;  and  in  the  second  for  73Z.  28.  4d., 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  first-named  plaintiffs,  at  the  time  the  debt   for  which 
the  first  action  was  brought  was  contracted,  were  attomies  in 
co-partnership  together,  and  were   retained  and   employed  by 
the  defendant  to  defend  an  action  brought  against  him  by  Carr, 
Dodgson,  &  Co.     That  action  was  commenced  in  April,  1826; 
and  in   Michaelmas   Term   of    that  year  final  judgment  was 
obtained  thereon  by  Carr,  Dodgson,  &  Co.  against  the  defendant. 
The  amount  of  the  first-named  plaintiffs'  bill  for  defending  that 
action,  and  for  a  motion  made  for  a  new  trial,  was  871.  10s.  lOd. 
On  the  9th  of  November,  1826,  the  first-named  plaintiffs  were 
[  '403  ]      advised  by  counsel  *to  apply  for  relief  to  a  court  of  equity,  in 
order  to  prevent  execution  from  being  issued  on  the  judgment. 
Afterwards,  and  by  the  consent  and  direction  of  the  defendant, 
a  bill  was  filed  in  Chancery  against  Carr,  Dodgson,  &  Co.  for 
the  purpose  of  obtaining  relief  from  the  judgment,  and  the  first- 
named  plaintiffs  continued  to  conduct  such  suit   until  Easter 
Term,  1828,  at  which  time  the  same  plaintiffs  dissolved  their 
co-partnership ;  and  at  the  time  of  the  dissolution  the  amount 
of  their  bill   in  respect   of  the   proceedings   in   Chancery  was 
176Z.  10s.  4rf.   over  and   above   the  before-mentioned   sum  of 
871.   lOs.   lOd,,   the   particulars   of  which   the   same  plaintiffs 
delivered  in  due  time  before  these  actions  were  brought.     The 
Chancery  suit  still  remains  undetermined ;  but  on  the  15th  of 
May,  1830,  an  order  or  decree  was  made  by  the  Master  of  the 
KoLLs,  whereby  he   directed  a   case  to  be   submitted   for  the 
opinion  of  this  Court,  and  that  case  has  not  yet  been  argued. 
About  the  month  of  April,  1828,  the  defendant  paid  the  first- 
named  plaintiffs,  on  account  of  their  bill,  2001. 

The  second-named  plaintiffs,  Vansandau  and  Brown,  entered 
into  partnership  as  attomies  in  February,  1829,  and  from  that 
period  to  the  present  conducted  the  Chancery  suit  on  behalf  of 
the  defendant,  and  with  his  knowledge  and  consent. 

There  were  letters  from  the  defendant  of  June,  1827,  October, 
1827,  and  January,  1828,  soliciting  indulgence  in  respect  of  the 


TOL.  XXXV.]       1882.     C.  P.     9  BING.  403—404.  57* 

plamti£fs'  demands ;  and  one  of  March,  1828,  promising  payment  vansandau 

Mm 

of  the  balance  claimed  in  the  first  action,  in  a  few  days.  In  bbowne. 
June,  1828,  Yansandau  apprised  the  defendant  that  Tindale  had 
quitted  the  firm,  and  demanding  payment  of  the  balance  still 
due,  said  he  had  no  motive  for  exertion  in  the  Chancery  suit, 
Browne  v.  Carr,  till  it  was  paid.  In  May,  1830,  Vansandau, 
complaining  that  the  old  balance  was  still  unpaid,  wrote  to  say 
he  would  make  no  further  cash  payments  in  the  *Chancery  suit.  [  *^^^  1 
In  August  and  September,  1830,  Vansandau  threatened  to 
arrest  defendant  for  the  balance  still  unpaid,  and  called  on  him 
to  pay  the  costs  already  incurred  in  the  Chancery  suit,  if  he 
did  not  choose  to  proceed  with  it.  The  money  not  having  been 
paid,  Yansandau  apprised  the  plaintiff  in  October,  1830,  that 
he  had  commenced  actions  against  him,  and  that  in  the  second 
action  against  him,  which  he  had  instituted  in  the  name  of 
Yansandau  and  Brown,  he  would  seek  to  recover  the  full  amount 
of  business  done  after  the  determination  of  the  partnership  of 
Yansandau  and  Tindale,  both  as  regarded  what  was  due  to 
himself  individually  as  also  that  which  was  due  to  the  partner- 
ship of  Y'ansandau  and  Brown.  If  the  defendant  did  not  assent 
to  that,  he,  \''ansandau,  would  bring  a  third  action  against  him 
in  the  name  of  himself  individually. 

The  plaintiffs'  bills  were  delivered  to  the  defendant  a  month 
before  the  action.  In  the  first  action  they  were  signed  by 
Yansandau  and  Tindale;  in  the  second  by  Vansandau  and 
Brown.  None  of  the  charges  were  subsequent  to  April,  1830, 
and  the  present  actions  were  commenced  in  October  following. 

Toddy,  Serjt.  for  the  plaintiffs : 

The  principal  objection  to  be  advanced  on  the  part  of  the 
defendant  against  the  plaintiffs'  claim  is,  that  this  action  is 
premature,  and  that  an  attorney  cannot  sue  for  his  costs  till 
the  proceedings  which  he  has  been  retained  to  conduct  have 
received  their  judicial  determination.  But  such  a  principle 
would  operate  as  a  great  discouragement  to  the  attainment  of 
justice  by  the  assistance  of  professional  men ;  and  it  has  been 
expressly  laid  down,  that  an  attorney  may  refuse  to  proceed  if 
he  is  not  furnished  with  money  to  carry  on  a  suit.     In  Roivson 
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Vansandau   v.  Earle,\  *  where  it  waB  held  that  an  attorney  who  had  given 


f». 


Browne,  notice  that  he  would  not  go  on  with  a  cause  in  the  Court  of 
[  '^os  ]  Chancery  without  being  supplied  with  money,  had  a  right  to 
desist  from  it,  and  might  recover  for  the  work  done  up  to  that 
time,  Lord  Tenterden  said,  ''It  is  not  to  be  expected  that  any 
attorney  will  carry  on  a  cause  of  an  indefinite  length  unless  he 
is  furnished  with  funds  so  to  do.*'  The  case  reported  in  1  Sid.  31, 
seems  opposed  to  this,  but  the  facts  are  not  stated,  and  the  case 
is  of  doubtful  authority. 

Jones,  Serjt.  for  the  defendant : 

Under  the  circumstances  stated  in  the  case,  it  was  not  com- 
petent for  the  plaintiffs  to  maintain  an  action  for  their  bill  of 
costs,  until  the  suit  in  which  the  costs  arose  was  determined : 
the  obligation  being  founded  on  the  retainer,  which  continues 
until  the  end  of  the  cause,  or  a  countermand :  it  is  against  the 
policy  of  the  law  to  permit  a  party  to  recover  in  a  contract  pro 
rata  ;  and  an  attorney  always  has  a  lien  on  the  proceeds  of  the 
suit:  Com.  Dig.  Atty.  (B)  910;  Mulloy  v.  Backer :l  Drapers' 
Company  v.  Davis ;%  Tahram  v.  Horn.}  The  plaintiffs,  there- 
fore, ought  not  to  have  sued  so  soon,  or  have  split  their  demand 
into  two  actions.  The  contract  entered  into  to  conduct  the 
defendant's  suit  was  an  entire  contract,  and  the  defendant's 
right  to  have  it  treated  as  such,  cannot  be  altered  by  any  change 
of  partnership,  which  is  an  act  of  the  plaintiff's  unconnected 
with  the  original  contract.  If  the  attorney  be  allowed  to  sue 
for  his  costs  at  any  time  before  the  business  he  is  engaged  in 
is  concluded,  no  line  can  be  drawn,  and  the  client  may  be 
harassed  by  multiplied  actions  for  the  costs  of  a  single  law-suit. 
In  Mordecai  v.  Solomon, '^\  where  it  appeared  that  the  plaintiff's 
[  ♦406  ]  *brother  had  frequently  employed  an  attorney,  and  had  always 
paid  him  well ;  that  he  had  undertaken  to  pay  the  attorney  in 
the  cause,  but  had  not  brought  some  money  applied  for  by  the 
attorney ;  that  judgment  of  non  pros  was  signed  for  not  making 
up  the  issue ;  and  that  the  plaintiff  was  in  prison  for  not  paying 

t  Moo.  &  Mai.  538.  ||  31  R.  E.  321  (1  Man.  &  Ry.  228). 

t  7  R.  R.  704  (5  East,  316).  %  Sayer,  172. 

§  2  Atk.  295. 
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Vaksandau 

the  costs  of  that  judgment;   the  Court,  upon  a  rule  to  shew      bbowne. 

cause  why  the  plaintiff 's  attorney  should  not  pay  the  costs  of 

the  judgment  of  non  pros,  and  the   costs  of  that  application, 

ordered  costs  to  be  paid  by  the  attorney  in  the  cause.    And,  per 

Curiam,  "when  an  attorney  has  commenced  a  suit  upon  the 

credit  of  a  client,  he  ought  to  proceed  in  it,  although  the  client 

do  not  bring  him  money  every  time  he  applies  for  it." 

In  Cresswell  v.  Byron\  Lord  Eldon  says,  **  The  client  may 
discharge  his  solicitor;  but  I  do  not  know  that  a  solicitor, 
whatever  may  be  his  reasons  for  declining  to  proceed,  can  claim 
a  lien,  if  he  does  not  carry  the  business  through  to  a  hearing.  If 
that  could  take  place,  there  might  be  numerous  claims  of  lien. 
The  Court  of  Common  Pleas,  when  I  was  there,  held  that  an 
attorney,  having  quitted  his  client  before  trial,  could  not  bring 
an  action  for  his  bill." 

In  Roicson  v.  Earle  there  had  been  a  decree,  and  the  attorney 
had  given  up  his  papers  and  lien  before  making  his  demand. 

Here,  too,  the  signature  of  the  bill  in  the  second  action  was 
insufficient.  The  charges  incurred  during  the  period  in  which 
Yansandau  carried  on  the  business  alone,  ought  to  have  formed 
a  separate  bill  authenticated  by  his  separate  signature. 

TiNDAL,  Ch.  J. : 

I  think  the  plaintiffs  are  entitled  to  recover  the  taxed  costs, 
for  which  they  have  sued  the  *defendant  in  these  two  actions,  ^  *^^  1 
with  the  exception  of  the  charges  which  accrued  in  the  interval 
between  the  dissolution  of  the  first  and  the  formation  of  the 
second  partnership,  which  cannot  be  recovered  in  the  name  of 
either  of  the  two  firms  unless  the  defendant  should  consent,  in 
order  to  save  himself  from  the  expense  of  a  third  action,  to  be 
brought  for  a  small  sum  in  the  name  of  Yansandau  alone. 

The  objection,  however,  which  has  been  raised  to  the  plaintiffs' 
recovery  is,  that  an  attorney  cannot  sue  for  his  bill  till  the- 
business  which  he  has  been  retained  in  is  terminated.  It  would 
be  long  before  I  should  be  induced  to  assent  to  such  a  proposi- 
tion- Suppose  the  employer  to  become  insolvent  while  the 
.attorney  is  engaged  in   a  long  and  difficult  suit,  it  would   be 

t  9  R.  R.  275  (14  Yes.  271). 


576  1832.     C.  P.     9  BING.  407—408.  [r.r. 

Vansandau  hard  if  he  could  not  recede, — resile, — from  such  an  engagement. 
Browne.  I  agree  that  he  cannot  wantonly,  so  as  to  throw  unexpected 
difficulties  in  the  way  of  his  client,  take  the  course  which  has 
been  taken  by  the  plaintiffs  here.  But  have  they  wantonly, 
and  without  sufficient  notice,  refused  to  proceed  with  the 
defendant's  cause  ?  So  far  from  it,  the  defendant  has,  from  the 
month  of  June,  1828,  to  the  present  time,  been  repeatedly 
applied  to  for  payment,  and  apprised  of  the  plaintiffs'  resolution. 
It  is  said,  however,  that  there  are  authorities  in  support  of 
the  proposition  for  which  the  defendant  contends.  That  in 
Siderfin  is,  no  doubt,  strong;  but  we  must  see  whether  it 
proceeds  on  just  principles,  and  whether  it  will  apply  to  the 
facts  of  the  present  case.  Now,  in  the  report  in  Siderfin,  no 
facts  are  stated  to  explain  the  decision  of  the  Court.  It  may  be,, 
probably  was  the  fact,  that  the  attorney  on  the  very  day  of  the 
Assizes  deserted  the  conduct  of  the  cause,  giving  his  client 
neither  time  nor  opportunity  to  obtain  other  professional 
assistance :  if  so,  the  decision  of  the  Court  was  proper. 
[  408  ]  The   next   case   is  that   of   Mordecai  v.   Solomon.     There   it 

appeared  that  the  plaintiff's  brother  had  frequently  employed 
an  attorney,  and  had  always  paid  him  well ;  that  he  had  under- 
taken to  pay  the  attorney  in  the  cause,  but  had  not  brought 
some  money  applied  for  by  the  attorney ;  that  judgment  of  non 
pros  was  signed  for  not  making  up  the  issue;  and  that  the 
plaintiff  was  in  prison  for  not  paying  the  costs  of  that  judgment : 
the  Court,  upon  a  rule  to  shew  cause  why  the  plaintiff's  attorney 
should  not  pay  the  costs  of  the  judgment  of  non  pros,  and  the- 
costs  of  that  application,  ordered  the  costs  to  be  paid  by  the- 
attorney  in  the  cause;  observing,  that  when  an  attorney  had 
commenced  a  suit  upon  the  credit  of  a  client,  he  ought  to  pro- 
ceed in  it,  although  the  client  did  not  bring  him  money  every 
time  he  applied  for  it. 

I  accede  also  to  that  proposition.  It  is  not  to  be  supposed 
that  an  attorney  may  suddenly  give  up  his  employment,  because 
a  client  does  not  upon  every  occasion  yield  to  his  demand  for 
money:  but  the  report  states  no  facts,  without  which  the 
decision  cannot  be  esteemed  of  great  value:  ex  facto  oritiir^ 
jus:    and  for  aught  that  appears,  the  conduct  of  the  attorney- 
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might  have  been   such  as  I  have  supposed  in  the  preceding   Yansandau 

case.  Bbowkb. 

The  next  authority  is  the  passage  in  14  Yes.,  where  Lord 
Eldon  is  made  to  say,  ''  The  client  may  discharge  his  sohcitor : 
but  I  do  not  know  that  a  solicitor,  whatever  may  be  his  reasons 
for  declining  to  proceed,  can  claim  a  hen,  if  he  does  not  carry 
the  business  through  to  a  hearing.  If  that  could  take  place, 
there  might  be  numerous  claims  of  lien.*'  What  was  passing 
in  his  Lordship's  mind  must  have  been  with  reference  to  the 
attorney's  right  to  retain  his  hen  after  he  has  ceased  to  conduct 
the  cause ;  and  I  am  far  from  saying  that  where  he  refuses  to 
go  on  he  can  insist  upon  retaining  *the  papers ;  at  once  [  *409  ] 
declining  to  proceed  himself,  and  precluding  his  client  from 
proceeding  without  him :  his  Lordship  then  continues,  **  The 
Court  of  Common  Fleas,  when  I  was  there,  held  that  an 
attorney,  having  quitted  his  client  before  trial,  could  not 
bring  an  action  for  his  bill."  Here  again  we  have  not  the 
jEacts  on  which  the  Court  proceeded,  but  there  is  enough  to 
warrant  the  inference  that  the  attorney  must  have  deserted 
his  client  suddenly,  and  have  left  him  unprepared  to  act  for 
himself. 

Then  we  come  to  the  case  of  Roxcson  v.  Earle,  in  which 
Lord  Tbnterden  held  that  an  attorney  who  had  given  notice 
that  he  would  not  go  on  with  a  cause  in  the  Court  of  Chancery 
without  being  supplied  with  money,  had  a  right  to  desist  from 
ity  and  might  recover  for  the  work  done  up  to  that  time. 
And  there  is  no  authority  for  the  proposition  on  which  the 
defendant  relies. 

When  we  observe  that  the  plaintiffs  commenced  no  action  till 
October,  1880,  and  that  all  the  business  charged  for  ended  in  the 
April  preceding,  we  cannot  say  that  the  plaintiffs  were  not  justified 
in  refusing  to  proceed  farther. 

It  is  for  the  advantage  of  the  defendant  that  the  charges  for 
business  done  by  Yansandau  while  he  was  without  a  partner 
should  be  included  in  the  second  bill.  Those  charges,  however, 
must  be  struck  out  unless  the  defendant  consents  that  they 
should  remain.  As  to  the  rest,  our  judgment  must  be  for  the 
plaintiffs. 

R.B. — ^VOL.  XXXV.  37 
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Vansandau    Gabelee,  J : 

9, 

Browne.  I  am  of  the  same  opinion.     Since  the  days  of  Siderfin  there 

has  been  a  great  increase  in  the  expense  of  conducting  a  cause, 
and  it  would  be  hard  to  compel  an  attorney  to  go  on  wheie  he 
is  not  furnished  with  the  necessary  funds. 

[  410  ]  BOSANQUBT,  J.  I 

I  cannot  agree  in  the  position  contended  for  on  the  part  of  the 
defendant,  to  the  extent  to  which  his  counsel  pushes  it.  It  is 
true  that  an  attorney  cannot  suddenly,  and  without  notice, 
abandon  a  client  to  his  prejudice  and  inconvenience ;  but,  if  be 
gives  reasonable  notice,  he  is  at  liberty  to  discontinue  the 
conduct  of  a  cause,  and  is  not  bound,  at  all  events,  and  at 
great  expense,  to  proceed  to  the  end  of  a  suit  and  all  the 
proceedings  arising  out  of  it.  As  to  the  case  in  Siderfin, 
when  we  are  ignorant  of  the  facts  on  which  that  decision  was 
grounded,  and  find  that  Lord  Tenterdbn  expressed  a  contrary 
opinion  in  Rowson  v.  Earle,  we  may  fairly  exercise  our  judgment 
on  the  point ;  and  it  seems  to  me  that  the  position  in  Siderfin  is 
too  extensively  laid  down. 

Aldebson,  J. : 

I  am  of  the  same  opinion.  All  the  cases  cited  on  the  part  of 
the  defendant  are  consistent  with  the  supposition  that  the  refusal 
of  the  attorney  to  proceed  was  such  as  to  render  all  the  business 
done  unprofitable  to  the  client ;  if  so,  and  the  throwing  up  the 
retainer  were  without  notice,  sudden  and  unreasonable,  I  agree 
in  the  opinion  expressed.  In  the  present  case,  where  the  most 
ample  notice  has  been  given,  we  may  decide  consistently  with 
that  opinion,  that  the  plaintiffs  are  entitled  to  recover  their  costs. 

Judgment  for  the  plaintiffs. 
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MELLISH  V.  KAWDON.t  i832. 

Xot,  26. 
(9  Bing.  416—428 ;  S.  C.  2  Moore  &  Scott,  670 ;  2  L.  J.  (N.  S.)  C.  P.  29.)  

Plaintiff  purchased  in  the  market  a  bill  drawn  by  defendant  on  G.  at         L  *^"  J 
Bio  Janeiro,  and  payable  at  sixty  days*  sight ;  the  exchange  falling  after 
the  purchase,  plaintiff  kept  the  bill  nearly  five  months,  and  then  sold  it 
again. 

The  drawee  haying  failed  before  presentment,  plaintiff,  after  paying 
his  indorsee  the  amount  of  the  bill,  sued  the  defendant,  the  drawer : 

Held,  that  the  jury  were  correctly  directed  to  consider,  whether,  looking 
at  the  situation  and  interests  of  both  drawer  and  holder,  there  had  been 
unreasonable  delay  on  the  part  of  the  plaintiff  in  forwarding  the  bill  for 
acceptance  or  putting  it  in  circulation  ;  and  the  jury  having  found  for 
the  plaintiff,  the  Court  refused  to  disturb  the  verdict. 

This  was  an  action  brought  by  the  holder  against  the  drawer 
of  a  bill  of  exchange,  addressed  to  Guimarroens  at  Bio  de  Janeiro, 
and  payable  at  sixty  days  after  sight ;  the  rate  of  exchange,  at 
^hich  the  bill  was  to  be  paid,  being  fixed,  by  indorsement  on  the 
bill,  at  22d.  per  milrea. 

This  bill  had,  by  the  defendant's  order,  been  offered  for  sale  in 
the  money  market,  and  was  purchased  by  the  plaintiff  on  the 
10th  of  September,  1880,  at  which  time  the  rate  of  exchange  was 
at  the  amount  indorsed  on  the  bill. 

The  plaintiff  kept  the  bill  in  his  own  hands  till  the  1st  of 
February,  1831,  when  it  was  again  sold  by  him  in  the  market 
and  put  into  circulation. 

Guimarroens  having  failed  before  the  bill  reached  Bio,  the 
plaintiff  was  obliged  to  pay  a  subsequent  indorsee  the  amount, 
and  now  sought  to  recover  it  of  the  defendant,  the  drawer. 

Immediately  after  the  bill  came  into  the  plaintiff's  hands  the 
rate  of  exchange  began  to  fall,  and  by  the  1st  of  February,  1831, 
had  fallen  from  22d.  to  ITJ^Z. 

It  was  proved  at  the  trial  that  foreign  bills  were  constantly 
lx)ught  and  sold  in  the  market  for  the  purpose  of  speculation, 
and  that  this  course  of  business  was  so  general,  that  the 
defendant  could  not  but  know  that  it  existed. 

There  was  no  evidence  of  any  such  unvarying  course  having 
been  observed  with  respect  to  foreign  bills  payable  *at  a  given       [  *^17  ] 
time  after  sight,  as  that  the  holder  should  send  them  forward  for 

t  Cited  by  Mr.  Chalmers,  as  an  illustration  of  s.  40  of  the  Bills  of  Exchange 
Act,  1882.— R.  C. 
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Mbllish  acceptance  within  any  certain  time;  as,  by  the  first  or  second 
Rawdok.  packet  which  sailed  after  they  came  into  his  hands ;  on  the 
contrary,  there  was  conflicting  evidence  of  the  judgment  and 
opinion  of  merchants  on  that  point ;  some  stating  that  such  was 
their  understanding  of  the  course  and  practice,  others  stating 
that  they  understood  foreign  bills  were  usually  kept,  without 
being  forwarded  for  acceptance,  as  long  as  it  suited  the 
convenience  or  interest  of  the  holder. 

But  it  appeared,  that  where  drawers  of  foreign  bills  payable 
at  any  time  after  sight  are  desirous  of  limiting  the  time  of  their 
responsibility,  there  are  various  modes  which  they  are  accustomed 
to  pursue  to  attain  that  object :  either,  they  are  in  the  habit  of 
sending  forward  one  part  to  a  correspondent  to  procure  acceptance, 
and  bringing  another  part  of  the  bill  to  the  market,  upon  which 
is  noted  the  time  at  which  the  first  part  was  forwarded  ;  or,  they 
make  it  a  matter  of  express  stipulation  with  the  purchaser,  that 
the  bill  sold  shall  be  sent  forward  within  a  limited  time. 

It  was  proved  at  the  trial  by  all  the  witnesses,  that  if  the  bill 
was  once  put  in  circulation,  it  might  be  sent  to  any  part  of  the 
world,  and  kept  a  reasonable  time  by  each  successive  holder 
before  it  was  passed  on  to  the  next. 

TiNDAL,  Ch.  J.,  before  whom  the  cause  was  tried  at  the  last 
London  sittings,  told  the  jury  that  they  were  to  determine  on 
the  evidence  before  them,  whether  there  had  been  an  unreasonable 
delay  on  the  part  of  the  plaintiff,  the  holder  of  the  bill,  in  sending 
it  forward  for  acceptance,  or  putting  it  into  circulation :  and  that,, 
in  order  to  arrive  at  the  proper  determination  of  that  question, 
they  were  to  take  into  their  consideration  the  situation  and 
interests,  not  of  the  drawer  only,  or  of  the  holder  only,  but  the 
situation  and  interests  of  both ;  and  to  say,  whether  under  all 
[  M18  ]  the  circumstances,  the  delay  in  this  *ca8e,  which  amounted  to 
four  months  and  twenty-two  days,  was  unreasonable  or  not. 

The  jury  having  found  for  the  plaintiff, 

Taddy,  Serjt.  moved  to  set  aside  the  verdict  on  the  ground 
of  an  alleged  misdirection  ;  contending  that  the  proper  question 
for  the  jury  should  have  been,  whether  due  diligence  had  been 
used  by  the  holder  in  sending  forward  the  bill  for  acceptance> 
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or  putting  it  in  circulation,  with  reference  to  the  interests  of      Mbllibh 
the  drawer.  rawdon. 

By  the  law  merchant  it  was  the  duty  of  the  holder  either  to 
pat  the  bill  into  immediate  circulation,  or,  if  he  kept  it  in  his 
own  hands,  to  send  it  forward  for  acceptance  by  the  first  packet 
which  sailed  to  Bio  after  he  received  the  bill,  or,  at  the  latest,  by 
the  second.  If  the  first  holder  has  a  right  to  detain  the  bill  for 
five  months,  so  has  the  second  and  every  subsequent  holder,  and 
the  drawer's  responsibility  may  so  be  protracted  interminably. 
The  holder,  therefore,  of  such  a  bill  ought  to  proceed  with  the 
same  diligence  as  the  Courts  have  required  at  the  hands  of  the 
holder  of  a  banker's  cheque,  or  of  a  note  payable  on  demand,  who 
by  laches  in  presentment  loses  his  claim  against  the  maker  :  and 
in  MuUman  v.  UEguino\  Buller,  J.  says,  "  If  instead  of  putting 
the  bill  into  circulation,  the  holder  were  to  lock  it  up  for  any 
length  of  time,  I  should  say  he  was  guilty  of  laches,'' 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.  shewed  cause  : 

The  direction  to  the  jury  was  correct.  It  would  greatly  clog 
the  circulation  of  foreign  bills,  and  be  prejudicial  to  commercial 
intercourse,  if  the  holder  of  such  bills  were  not  permitted  to 
consult  his  own  interests  as  well  as  those  of  the  drawer,  and 
were  refused  a  reasonable  latitude  as  to  retaining  or  *forwarding  [  *419  ] 
the  bill.  According  to  the  principle  for  which  the  defendant 
contends,  a  merchant  who  has  payments  to  make  abroad  must 
purchase  his  bills  for  that  purpose  at  the  precise  time  he  is  about 
to  make  the  payment.  But  at  that  time  it  may  happen  that  the 
market  may  be  insufficiently  supplied  with  the  bills  he  requires, 
or  the  rate  of  exchange  may  be  ruinously  against  him.  It  is 
essential  therefore  to  his  interests,  and  to  the  free  circulation  of 
such  bills,  that  he  should  be  enabled  to  buy  them  when  induced 
to  do  so  by  a  favourable  state  of  the  market  or  of  the  exchanges, 
and  to  retain  them  a  reasonable  time  for  his  own  profit  or 
convenience.  In  the  present  instance  the  rate  of  exchange 
having  fallen  immediately  after  the  purchase,  the  plaintiff  was 

+  2  H.  Bl.  565. 
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Mkllish      justified  in  retaining  the  bill  with  a  \'iew  to  indemnify  himself 
lUwDON.     by  any  subsequent  rise.     The  language  of  Buller,  J.  applies  to 

a  wanton  or  careless  detainer  of  the  bill,  and  not  to  a  detainer 

essential  to  the  interests  of  the  holder. 

(Aldebson,  J. :  Fry  v.  HiUj\  explains  the  expressions  to  be 
found  in  Muilman  v.  D'Eguino.) 

And  there  is  no  danger  that  a  right  of  retainer  for  such  an  object 
will  in  general  be  prejudicial  to  the  interests  of  the  drawer, 
for  after  any  long  detainer  the  holder  will  suffer  more  by  loss  of 
the  interest  of  his  money  than  he  can  possibly  gain  by  any  rise 
in  the  exchange.  At  all  events,  it  is  in  the  power  of  the  drawer 
to  secure  himself,  by  sending  out  one  part  of  the  bill  to  be 
accepted,  or  by  stipulating  for  its  transmission  within  a 
given  time. 

The  law  of  France  (Code  de  Commerce,  liv.  1,  tit.  8,  s.  11) 
requires  that  a  bill  drawn  from  the  Continent  or  Isles  of  Europe, 
and  payable  within  the  European  possessions  of  France,  shall  be 
presented  within  six  months  from  the  date,  or  the  holder  shall 
[  •420  ]  have  no  remedy  against  the  *drawer  or  indorser ;  but  in  the  law 
of  England  there  is  no  such  rule  with  respect  to  what  are  termed 
foreign  bills.  The  drawer  must  calculate  on  the  continued 
solvency  of  the  drawee ;  for,  without  any  detainer  by  a  holder, 
the  bill  may,  in  passing  from  hand  to  hand,  be  months  in 
circulation  before  presentment  for  acceptance. 

Taddy,  and  Andretcs,  Serjt.,  with  him,  in  support  of  the 
rule,  contended  that  the  holder  ought  not  to  be  permitted  to 
consult  his  own  interests  to  the  injury  of  the  drawer ;  that  no 
instance  could  be  shewn  in  which  a  party  had  detained  a  bill 
nearly  five  months  before  presenting  or  putting  it  in  a  course  of 
circulation ;  and  that  nothing  but  vis  major,  such  as  embargo, 
blockade,  or  imprisonment,  could  justify  such  a  proceeding. 
BuLLER,  J.  said,  in  Muilman  v.  D'Eguino,  "  due  diligence  is  the 
only  thing  to  be  looked  at,  whether  the  bill  be  a  foreign  or  an 
inland  one ;  and  whether  it  be  payable  at  sight,  at  so  many 
days  after,  or  in  any  other  manner." 

t  18  B.  E.  512  (7  Taunt.  397). 
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The  Court  Baid  they  would  take  time  to  consider,  not  on      Mbllish 

account  of    any  difficulty,    but    of    the    great    importance  of     rawdon. 

the  case. 

Cur.  adv.  vult. 

TiNDAL,  Ch.  J. : 

The  rule  obtained  by  the  defendant  in  this  case,  calling  on  the 
plaintiff  to  shew  cause  why  there  should  not  be  a  new  trial, 
proceeds  upon  the  ground  that  there  has  been  a  misdirection,  in 
point  of  law,  to  the  jury  on  the  trial  of  the  cause,  in  consequence 
of  which  misdirection  the  jury  have  returned  theii*  verdict 
improperly  for  the  plaintiff. 

The  rule  of  law  laid  down  to  the  jury  appears  to  have  been 
substantially  this, — that  they  were  to  determine  on  the  evidence 
before  them,  whether  there  had  been  an  unreasonable  delay  on 
the  part  of  the  plaintiff,  the  holder  *of  the  bill,  in  sending  it  [  *4'>i  ] 
forward  for  acceptance,  or  in  putting  it  into  circulation  ;  and  in 
order  to  arrive  at  the  proper  determination  of  that  question,  the 
jury  were  told  that  they  were  to  take  into  their  consideration 
the  situation  and  interests,  not  of  the  drawer  only,  or  of  the 
holder  only,  but  the  situation  and  interests  of  both  ;  and  to  say 
whether,  under  all  the  circumstances,  the  delay,  in  this  case, 
which  amounted  to  four  months  and  twenty-two  days,  was 
unreasonable  or  not.  This  must  be  taken  to  be  the  substance 
of  the  direction;  for  although  remarks  were  made  incidentally 
on  the  different  parts  of  the  evidence  as  they  occurred  in 
summing  it  up,  this  was  the  basis  of  the  charge :  it  was 
pointedly  laid  down  at  the  beginning,  and  was  again  pointedly 
recurred  to  at  the  end  of  it;  and  there  can  be  no  doubt 
but  that  the  jury,  being  a  special  jury  of  merchants,  under- 
stood this  to  be  the  rule  and  guide  of  their  judgment  upon 
the  question  before  them,  and  acted  upon  it  in  finding  their 
verdict. 

On  the  part  of  the  defendant  it  is  contended  that  this  direction 
was  wrong,  and  that  the  proper  question  for  the  jury  should  have 
been,  whether  due  diligence  had  been  used  by  the  holder  in  sending ' 
forward  the  bUl  for  acceptance,  or  putting  it  in  circulation,  with 
reference  to  the  interests  of  the  drawer :  and  it  was  urged,  in  the 
course  of  the  argument,  that  by  the  law  merchant  it  was  the  duty 
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Mbllibh  of  the  holder,  either  to  put  the  bill  into  immediate  circulation, 
Rawdon.  or,  if  he  kept  it  in  his  own  hands,  to  send  it  forward  for 
acceptance  by  the  first  packet  which  sailed  to  Bio  after  he 
received  the  bill;  or,  at  the  latest,  by  the  second.  And  the 
point  now  to  be  determined  by  us,  is,  whether  the  question 
submitted  to  the  jury  at  the  trial  was  the  proper  direction 
or  not. 

There  was  no  evidence  in  the  cause  of  any  such  general 
unvarying  course  having  been  observed  with  respect  to  foreign 
bills  payable  at  a  given  time  after  sight,  as,  that  the  holder  who 
[  "422  ]  kept  them  in  his  own  hands,  sent  them  *forward  for  acceptance 
within  any  certain  time,  as,  for  instance,  by  the  first  or  second 
packet  which  sailed  after  they  came  to  his  hands.  Had  there 
been  proof  of  any  such  general  usage,  it  would  have  put  an  end 
to  all  doubt ;  the  parties  would  be  taken  to  have  dealt  with  each 
other  on  the  footing  of  such  usage;  the  reasonable  time  for 
forwarding  the  bill  would  have  been  then  marked  with  the  same 
precision  as  the  reasonable  time  for  giving  notice  of  the  dishonour 
of  an  inland  bill ;  and  the  only  point  for  the  consideration  of  the 
jury  would  then  have  been,  whether  the  bill  had  been  sent  forward 
within  such  limited  time  or  not.  But  there  was  no  such  evidence 
of  usage ;  on  the  contrary,  there  was  conflicting  evidence  of  the 
judgment  and  opinion  of  merchants  on  that  point ;  some  statiDg 
that  such  was  their  understanding  of  the  course  and  practice, 
others  on  the  contrary  stating,  that  they  understood  foreign  bills 
were  usually  kept  without  being  forwarded  for  acceptance,  as 
long  as  it  suited  the  interests  or  convenience  of  the  holder. 
Again,  there  is  no  definite  time  prescribed  by  the  law  of  England, 
within  which  such  presentment  for  acceptance  must  take  place. 
In  some  countries,  as  in  France,  the  times  within  which  a  foreign 
bill  payable  at  sight,  or  at  any  certain  time  after,  must  be 
presented  for  acceptance  to  the  drawee,  are  fixed  by  positive  law, 
according  to  the  place  where,  and  the  place  on  which  the  bill  is 
drawn.  Thus,  for  instance,  where  it  is  drawn  from  the  continent 
of  Europe,  or  the  isles  of  Europe,  and  payable  within  the 
European  possessions  of  France,  such  presentment  for  accept- 
ance must  be  made  within  six  months  from  the  date  ;  in  default 
of  which,  the  holder  can  have  no  remedy  against  the  drawer  or 
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indorsers.     (Code  de  Commerce,  liv.  1,  tit.  8,  s.  11.)     But  there      Mellmh 
is  no  snch  law  in  England;  and  in  the  absence  of  any  such      rawdon. 
positive  regulation,  or  of  any  general  usage,  or  course  of  trade, 
no  other  rule,  as  it  appears  to  us,  can  be  laid  down  as  *the  limit       [  **23  ] 
within  which  the  bill  must  be  forwarded  to  its  destination,  than 
that  it  must  take  place  within  a  reasonable  time  under  all  the 
circumstances  of  the  case,  and  that  there  must  be  no  unreasonable 
or  improper  delay. 

Whether  there  has  been  in  any  particular  case  reasonable 
diligence  used,  or  whether  unreasonable  delay  has  occurred,  is  a 
mixed  question  of  law  and  fact,  to  be  decided  by  the  jury  acting 
under  the  direction  of  the  Judge,  upon  the  particular  circumstances 
of  each  case.  The  judgment  of  the  Court  of  Common  Fleas  in 
the  case  of  Muilman  v.  D'Eguxno,\  seems  to  us  to  lead  directly  to 
this  conclusion,  and  to  no  other.  And  although  one  expression 
used  by  Mr.  Justice  Buller  in  giving  his  judgment,  is  much  relied 
on  by  the  defendant,  namely,  that  ''  if  instead  of  putting  the  bill 
into  circulation,  the  holder  were  to  lock  it  up  for  any  length  of 
time,  I  should  say  he  was  guilty  of  laches,''  such  expression, 
when  properly  considered,  only  leaves  the  rule  above  laid  down 
as  uncertain  and  undefined  in  its  application  as  it  was  before. 
"  To  lock  the  bill  up  for  any  length  of  time,*'  does  not,  and  cannot, 
mean,  that  keeping  it  in  his  hands  for  any  time,  however  short, 
would  make  him  guilty  of  laches.  It  never  can  be  required  of 
him,  instantly  on  the  receipt  of  it,  under  all  disadvantages,  either 
to  put  it  into  circulation,  or  to  send  it  forward  to  the  drawee  for 
acceptance.  To  hold  the  purchaser  bound  by  such  an  obligation, 
would  greatly  impede,  if  not  altogether  destroy  the  market  for 
buying  and  selling  foreign  bills,  to  the  great  injury,  no  less  than 
to  the  inconvenience  of  the  drawer  himself.  For  if  he  has  no 
opportunity  to  realize  his  bill  by  sale  at  home,  he  can  only  obtain 
the  amount,  by  sending  it  out  to  a  correspondent  at  the  place 
upon  which  it  is  drawn,  incurring  thereby  delay,  expense,  and 
risk :  and  if  the  buyer  is  not  to  be  allowed  a  reasonable  discretion 
as  to  the  *time  of  parting  with  the  bill,  how  can  the  drawer  [  •424  ] 
expect  to  find  a  ready  sale?  The  meaning,  therefore,  of  the 
expression  above  referred  to  is,  and  indeed  the  very  form  of  the 

t  2  H.  Bl.  565. 


586  1832.     C-  P.     9  BING.  424—425.  [r.r. 

Hellish  expression  denotes  it,  that  he  must  not  lock  the  bill  up  for  an 
rawdok.  indefinite  time  ;  that  there  must  be  some  limit  to  its  being  kept 
from  circulation ;  and  what  limit  can  there  be,  except  that  the 
time  during  which  it  is  locked  up  must  be  reasonable?  But 
what  is  or  is  not  reasonable  for  that  purpose,  a  jury  must,  with 
the  assistance  of  the  Judge,  under  all  the  circumstances  of  the 
particular  case,  determine. 

In  the  present  case  on  the  10th  of  September,  1880,  the  bill  was 
sold  in  the  market  by  the  defendant's  order,  and  purchased  by 
the  plaintiff.  It  was  kept  by  the  plaintiff  in  his  own  hands  until 
the  1st  of  February,  1881,  when  it  was  again  sold  by  him  in  the 
market  and  put  into  circulation.  But  the  rate  of  exchange  in 
the  market  fell  immediately  after  the  purchase  of  the  bill  by  the 
plaintiff,  and  during  the  whole  of  the  interval  down  to  the  very- 
time  of  the  sale  of  the  bill  by  him,  continued  lower  than  it  was 
at  the  time  the  plaintiff  purchased  the  bill.  The  point,  therefore, 
which  arises  in  this  case  is,  as  before  observed,  whether,  in 
determining  the  question  of  reasonable  time,  the  jury  are  to  look 
exclusively  to  the  interests  of  the  drawer,  or  may  take  into  account 
those  of  the  holder  also.  And  we  are  of  opinion  there  is  no  rule 
of  law,  and  no  custom  was  proved  at  the  trial,  which  should 
prevent  the  jury  from  looking,  for  that  purpose,  to  the  interests 
of  both.  The  interest  of  the  drawer  is,  that  the  bill  should  be 
presented  as  early  as  possible  after  he  has  sold  it ;  for  the  longer 
the  delay  the  greater  the  risk  he  runs  of  the  insolvency  of  the 
drawee.  The  interest  of  the  holder  is,  that  he  may  be  allowed 
to  keep  the  bill  until  he  can  make  a  profit  on  it,  or,  at  all  events, 
save  himself  from  loss.  So  long  as  the  exchange  remains  steady, 
[  *425  ]  or,  at  all  ^events,  if  it  rises  after  he  has  taken  the  bill,  his  interest 
does  not  materially  clash  with  that  of  the  drawer ;  and  on  such 
a  case  the  jury  would  probably  think,  with  reference  to  the 
interest  of  both,  that  the  reasonable  time  for  sending  forward  the 
bill  was  satisfied  by  the  allowance  of  a  shorter  and  less  extended 
period  of  time  than  if  the  interest  of  the  holder  and  the  drawer 
were  in  conflict  and  competition  with  each  other.  But  if,  as 
happened  in  the  present  case,  the  exchange  falls  immediately 
after  the  sale  of  the  bill,  the  jury  might  then  think  a  more 
extended  period  might  fairly   and  reasonably  be  allowed  the 
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holder,  in  order  to  enable  him  bond  fide  to  endeavour  to  make  a      Mellibh 

fair  profit,  or,  at  all  events,  to  endeavour  to  secure  himself  from     rawdon. 

actual  loss.     And,  considering  the  nature  of  the  transaction  of 

the  sale  of  the  bill  by  the  holder ;  the  form  of  the  security  itself ; 

and  the  expedients  to  vrhich  the  drawer  might  have  recourse  to 

limit  the  time  of  the  bill's  circulation;   we  think  a  jury  well 

warranted  in  coming  to  such  a  conclusion.     At  the  time  the  bill 

was  sold  upon  the  market  by  the  drawer,  the  rate  of  the  exchange 

for  the  milreawas  22^2.,  which  rate  was  upon  the  sale  definitively 

fixed  as  that  at  which  the  bill  was  to  be  paid  when  due.     Now, 

although  the  drawer  may  not  have  any  direct  interest  himself  in 

selling  his  bill  at  the  time  the  milrea  is  at  the  highest  value  in 

English  money,  yet  it  is  obviously  for  the  benefit  of  his  customer 

or  correspondent,  the  drawee,  that  he  should  do  so ;  inasmuch  as 

the  value  so  fixed  on  the  milrea  at  the  time  of  the  sale  is  the 

value  at  which  payment  is  to  be  made  at  Bio  at  the  time  the  bill 

becomes  due.     The  higher,  therefore,  the  value  of  »the  milrea, 

the  smaller  will  be  the  number  which  it  will  require  from  the 

drawee's  funds  to  make  up  the  sterling  sum  expressed  in  the  bill. 

It  was  further  proved  at  the  trial,  that  foreign  bills  were 
constantly  bought  and  sold  at  the  market  for  the  ^purpose  of  [  *426  ] 
speculation :  that  this  course  of  business  was  so  general,  that  the 
defendant  could  not  but  know  that  it  existed:  and  the  jury 
might  probably  infer,  and  if  they  did  so,  we  think  they  were 
warranted  by  the  evidence  in  so  doing,  that  the  defendant  must 
have  known  that  the  particular  bill  in  question  had  been  purchased 
by  the  plaintiff  for  that  purpose.  As,  therefore,  the  drawer  chose 
his  own  time  for  bringing  the  bill  into  the  market,  the  jury  might 
think  it  not  unreasonable  that  the  purchaser  should  have  the 
privilege  of  keeping  it  until  the  state  of  the  market  was  such  as 
to  enable  him  to  part  with  it  without  any  great  loss.  And  if  such 
was  their  opinion,  we  are  not  able  to  say  that  it  was  unreasonable 
or  contrary  to  law. 

But,  further,  it  appeared  upon  the  evidence  at  the  trial,  that 
where  drawers  of  foreign  bills,  payable  at  any  time  after  sight, 
are  desirous  of  limiting  the  time  of  their  responsibility,  there  are 
different  modes  which  they  are  accustomed  to  pursue  to  attain 
that  object :  either  they  are  in  the  habit  of  sending  forward  one 
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Hellish  part  to  a  correspondent  to  procure  acceptance,  and  bringing 
Ration,  another  part  of  the  bill  to  the  market,  upon  which  is  noted  the 
time  at  which  the  first  part  was  forwarded ;  or  they  make  it  a 
matter  of  express  stipulation  with  the  purchaser,  that  the  bill 
sold  shall  be  sent  forward  within  a  limited  time.  The  jury  in 
this  case  may  have  thought,  that  as  the  drawer  had  recourse  to 
neither  of  these  expedients,  he  tacitly  permitted  the  purchaser  to 
keep  the  bill  until  his  own  interest  induced  him  to  bring  it  again 
to  the  market ;  and  that  he  had  not  abused  this  permission  or 
kept  the  bill  an  unreasonable  time  when  he  resold  it  at  the  first 
opportunity  which  presented  itself,  if  not  of  gaining  a  profit,  at 
least  of  avoiding  a  loss.  It  is  true,  that  by  having  recourse  to 
either  of  the  modes  above  referred  to,  the  negociability  of  the 
bill  is  clogged  whilst  in  the  hands  of  the  drawer;  but  if  the 
[  •427  ]  drawer  may  limit  *the  time  his  bill  has  to  run,  but  does  not,  for 
the  sake  of  his  own  advantage,  the  jury  may  have  thought  that 
the  advantage  he  thereby  obtained,  was  in  the  nature  of  a 
premium  paid  to  him  for  running  the  risk  of  his  drawee's 
insolvency,  by  the  extended  period  that  might  elapse  before  the 
bill  was  presented. 

Again,  the  holder  of  the  bill  has  at  all  times  a  direct  interest 
in  not  keeping  the  bill  out  of  circulation  a  longer  time  than  is 
necessary ;  for  he  loses  the  interest  of  his  money,  and  runs  the 
risk  of  the  insolvency  of  the  parties  to  the  bill.  This  check, 
therefore,  which  must  always  operate  against  keeping  back  the 
bill  capriciously  or  wantonly,  the  jury  may  have  considered  as 
having  had  its  due  effect  in  the  present  case,  and  as  justifying 
them  in  making  a  more  liberal  allowance  of  time  to  the  holder  of 
the  bill  before  he  is  to  be  compelled  to  put  it  in  circulation. 

Still  further  it  was  proved  by  all  the  witnesses  on  the  trial,  and 
indeed  admitted  on  the  argument  of  this  rule,  that  if  the  bill  was 
once  put  in  circulation  it  might  be  sent  to  any  part  of  the  world, 
and  kept  a  reasonable  time  by  each  successive  holder  before  it 
was  passed  on  to  the  next ;  so  that  in  effect,  the  time  which 
would  elapse  before  it  was  forwarded  for  acceptance,  if  put  in 
circulation,  might  equal,  if  not  exceed  any  period  for  which  the 
bill  can  be  supposed,  under  ordinary  circumstances,  to  be  kept 
back  by  the  first  purchaser.     But  whether  the  bill  is  locked  up 
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by  the  first  purchaser,  waiting  for  the  turn  of  this  market  in  his      Mellish 

favour,  or  whether  it  is  circulating  through  a  distant  part  of      rawdon. 

Europe  for  an  equal  space  of  time,  really  seems  to  make  little, 

if  any,  difference  with  respect  to  the  drawer's  risk.    When  the  bill 

is  circulating,  the  immediate  motive  for  forwarding  it  to  its 

destination  will  be  a  rise  in  the  exchange  :  and  the  same  motive 

will  equally  operate  and  produce  the  same  effect  if  the  bill  still 

remains  in  the  *hands  of  the  original  purchaser.     Perhaps  the       [  '^28  ] 

case  presented  itself  to  the  jury  in  this  point  of  view,  whilst 

weighing  the  question,  whether  the  bill  had  been  kept  back  an 

unreasonable  time,  and  they  may  have  thought  there  was  no 

objection  to  the  allowing  a  liberal  measure  of  time  to  the  original 

holder  before  he  put  the  bill  in  circulation,  when  such  would  be 

confessedly  claimed  and  allowed  to  successive  holders  of  the  same 

bill. 

Upon  the  whole  we  see  no  objection  to  the  rule  of  law  laid  down 

at  the  trial  for  the  government  of  the  jury  in  the  consideration 

of  the  question  before  them,  and  we  think  the  jury  have  come  to 

a  proper  conclusion  on  the  evidence.     We  therefore  think  the  rule 

for  a  new  trial  must  be  discharged. 

Rule  discharged. 


GEOVE  V.  ALDEIDGE.  i832. 

Mv,  26. 
(9  Bing.  428—430 ;  S.  C.  2  Moore  &  Scott,  568 ;  2  L.  J.  (N.  S.)  C.  P.  44.)  

After  seisniFe,  and  before  sale  under  a  /.  /a.,  while  the  defendant's         L        J 
goods  were  yet  in  the  possession  of  the  sheriff,  the  officers  of  the  customs 
seized  them  under  a  warrant  to  levy  a  penalty  incurred  by  the  defendant 
for  an  offence  against  the  revenue  laws. 

Held,  that  the  sheriff  was  justified  in  returning  nulla  bona  to  the  writ 
otji.fa. 

This  was  the  case  of  an  action  against  the  sheriff  of  Sussex 
for  a  false  return,  in  which  there  was  a  verdict  for  the  plaintiff, 
with  lOZ.  damages,  with  liberty  for  the  defendant  to  move  to 
enter  a  verdict  for  himself. 

The  facts  proved  at  the  trial  were,  that  on  the  22nd  of  June 
the  sheriff  entered  under  Skfi.  fa.,  issued  by  the  plaintiff,  upon  a 
judgment  signed  by  him,  on  the  18th  of  the  same  month,  against 
the  defendant  in  that  suit.     Afterwards,  and  whilst  the  sheriff 
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Obovb  was  in  possession  of  the  goods  under  such  writ,  and  before  any 
Aldridob.  Bale,  the  officers  of  the  customs  ecitered  to  levy  for  a  penalty 
[  *429  ]  recovered  against  the  same  defendant,  for  an  offence  ^agamst  the 
laws  relating  to  the  customs.  The  information  upon  which  this 
penalty  had  been  recovered,  was  laid  before  a  magistrate  against 
the  party  on  the  5th  of  June;  the  defendant  had  appeared 
thereto  on  the  23rd,  on  which  same  day  he  was  convicted  by  the 
magistrate,  and  the  officers  entered  under  the  warrant  issued  on 
such  conviction.  The  sheriff  permitted  the  goods  in  question  to 
be  taken  for  the  penalty,  and  returned  Jiidla  bona  to  the  writ  of 
fi.fa.;  and  whether  such  return  was  justifiable  was  the  question. 

Toddy,  Serjt.,  in  Trinity  Term,  1829,  obtained  a  rule  nisi  to 
set  aside  this  verdict,  against  which  rule 

Wilda  and  Spankie,  Serjts.  shewed  cause,  when  it  appearing 
that  the  point  to  be  determined  was  the  same  as  in  Giles  v. 
Or  over, \  the  Court  postponed  judgment  till  that  case  should  have 
been  decided.  I  The  House  of  Lords  having  disposed  of  Giles  v. 
Grover,  judgment,  in  the  present  case,  was  now  delivered  by 

TiNDAL,  Ch.  J. : 

At  the  time  this  case  was  argued  the  case  of  Giles  v.  Grorcr 
was  undecided  in  the  House  of  Lords,  and  the  judgment  of  this 
Court  was  deferred  until  the  decision  of  that  case.  The  House 
of  Lords  has,  however,  since  decided  the  rule  of  law  to  be, 
that  where  the  sheriff  seizes  under  a  Ji,  fa.,  and  after  such 
seizure,  but  before  the  sale  under  such  writ,  a  writ  of  extent  is 
sued  out  and  delivered  to  the  sheriff,  the  Crown  is  entitled  to  the 
priority,  and  the  sheriff  must  sell  under  the  extent,  and  satisfy 
the  Crown's  debt,  before  he  sells  under  the^./a.§ 
[  430  ]  That  case  is  a  decisive  authority  in  favour  of  the  defendant, 

unless  a  distinction  can  be  made  between  a  warrant  to  levy  a 
penalty  given  to  the  Crown  by  a  statute,  and  an  execution  under 
an  extent.     But  we  can  see  no   sound   distinction  between  a 

t  9  Bing.  128.  judgment  of  that  case,  that  it  would 

X  The  arguments,  in  substance  the  be  improper  to  repeat  them  here, 

same  as  those  in  Giles  v.  GroveVy  have  §  See  Giles  v.  Grover^  36  R.  R,  i» 

been   so  fully  entered  into  in  the  loco  (1  CI.  &  Fin.  72). 
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warrant  issued  to  recover  a  debt  to  the  Crown  and  an  extent.  Gbove 
That  the  penalty  in  this  case,  after  the  conviction  before  a  aldridoe. 
magistrate,  constitutes  a  debt  to  the  Grown,  is  evident  from  the 
statute  under  which  it  was  recovered,  which  enables  the  informer 
to  recover  the  same  "either  by  information  or  by  suit;  "  and 
after  a  judgment  in  a  suit  for  the  penalty,  it  would  unquestionably 
constitute  a  debt  to  the  Grown.  If,  then,  it  be  a  debt,  whether 
the  Grown  seeks  to  levy  it  by  an  extent,  or  by  a  warrant  against 
the  goods  of  the  defendant,  can  make  no  difference.  Indeed,  in 
this  case,  the  information  was  laid,  and,  therefore,  as  it  appears  to 
us,  the  King's  suit  begun  (if  it  had  been  necessary  to  decide  that 
question) , before  the  subject  obtained  his  judgment.  We  therefore 
think  the  case  above  referred  to  governs  the  present,  and, 
consequently,  that  the  postea  must  be  delivered  to  the  defendant. 

Judgment  for  the  defendant. 


WOODHOUSE  V.  JENKINS.  1832. 

(9  Bing.  431—442 ;  S.  C.  2  Moore  &  Scott,  599;  2  L.  J.  (N.  S.)  C.  P.  38.)  [43?] 

A  tenant  for  life,  and  his  eldest  son,  the  remainder-man  in  tail,  leased 
to  E.  S.  for  ninety-nine  years,  and  gave  E.  S.,  who  was  acquainted  with 
their  title,  a  bond  conditioned  for  the  due  observance  of  their  covenant 
for  quiet  enjoyment.  E.  S.  underlet  to  W.  for  sixty  years,  and  cove- 
nanted with  W.  against  eviction  by  any  one  claiming  under  E.  S.,  or  by 
his  acts,  means,  consent,  neglect,  default,  privity,  or  procurement. 

The  tenant  for  life  and  his  eldest  son  being  dead  without  issue,  W. 
was  evicted  by  the  next  remainder-man  in  tail :  Held,  that  E.  S.  was  not 
liable  on  his  covenant  to  W.,  the  eviction  being  by  title  paramount, 
which  E.  S.  had  no  means  of  defeating. 

The  following  case,  by  the  direction  of  the  Vice-Chancellor, 
was  submitted  for  the  opinion  of  this  Court : 

Under  the  Umitations  of  the  will  of  Henry  Southouse,  formerly 
of  Manuden,  in  the  county  of  Essex,  dated  the  8rd  of  November, 
1748,  the  freehold  part  of  and  in  the  "  Sun  Tavern,"  situate  in  the 
Strand,  in  the  parish  of  St.  Martin-in-the-Fields,  in  the  county 
of  Middlesex,  was,  in  and  before  the  year  1790,  vested,  as  to  one 
undivided  third  part  thereof,  in  Edward  Southouse,  of  Manuden, 
since  deceased,  for  an  estate  in  tail  male  in  possession ;  and  as  to 
one  other  undivided  third  part  thereof,  in  Henry  Southouse  of 
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WooDHousE    Southampton,  since  deceased,  for  bis  life,  with  remainder  to 
Jenkins.      Edmund  Edward  Southouse,  since  deceased,  the  eldest  son  of  the 
said  Henry  Southouse,  for  an  estate  in  tail  male ;  and  as  to  the 
remaining  one  other  undivided  third  part  in  Edward  Southonse 
of  Starcross,  since   deceased,  for  his  life,   with  remainder  to 
Charles  Southouse,  the  eldest  son  of  the  said  last-named  Edward 
Southouse,  for  an  estate  in  tail  male,  with  other  remainders  over. 
In  or  about  the  month  of  September,  1790,  the  said  Edward 
Southouse  of  Manuden,  agreed  with  the  said  Henry  Southouse 
of  Southampton,  and  Edmund  Edward  Southouse,  his  son,  and 
with   the   said   Edward   Southouse  of   Starcross,   and   Charles 
Southouse,  his  son,  respectively,  for  two  several  leases  to  be 
granted  to  the  said  Edward  Southouse  of  Manuden,  of  the  said 
two  several  last-mentioned  undivided  third  parts  of  the  premises 
[  *432  ]       for  *two  several  terms   of  ninety-nine  years  each,  at  certain 
annual  rents;    and  two  indentures  of  lease  were  executed  in 
conformity  with  such  agreement  on  the  29th  of  September,  1790 ; 
one  of  them,  between  the  said  Henry  Southouse  of  Southampton, 
and  the  said  Edmund  Edward  Southouse  (described  as  the  eldest 
son  and  heir  of  the  said  Henry  Southouse),  of  the  one  part,  and 
the  said  Edward  Southouse  of  Manuden,  of  the  other  part ;  the 
other,  between   Edward   Southouse  of   Starcross,  and  Charles 
Southouse  (therein  described  as  his  son  and  heir),  of  the  one 
part,  and  Edward  Southouse  of  Manuden,  of  the  other  part-     In 
these  leases  the  lessee  covenanted  in  the  usual  way  to  pay  rent, 
and  the  lessors,  for  themselves  severally  and  respectively,  and  for 
their  several  and  respective  heirs,  executors,  administrators,  and 
assigns,  and  for  each  and  every  of  them,  covenanted,  promised, 
and  agreed,  to  and  with  the  lessee,  the  said  Edward  Southouse 
of  Manuden,  his  executors,  administrators,  and  assigns,  that  he, 
the  said  Edward  Southouse  of  Manuden,  his  executors,  adminis- 
trators, and   assigns,  paying  the  said  rent,  and  observing  and 
performing,  fulfilling  and  keeping  all  and  every  the  covenants, 
clauses,  provisos,  conditions,  and  agreements  which  on  his  part 
were  or  ought  to  be  paid,  observed,  fulfilled,  and  kept,  should  and 
might  peaceably  and  quietly  have,  hold,  use,  occupy,  possess,  and 
enjoy  the  said  messuage  or  tenement  and  other  the  said  thereby 
demised  premises,  with  the  appurtenances,  for  and  during  the 
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said  tenn  of  ninety-nine  years  thereby  granted,  without  any  let,  Woodhousjb 
suit,  trouble,  denial,  eviction,  hindrance,  or  interruption,  of  or  by  Jenkins. 
them  the  lessors,  or  either  of  them,  their  or  either  of  their  heirs 
or  assigns,  or  of  or  by  any  other  person  or  persons  whomsoever 
lawfully  claiming  or  to  claim  by,  from,  or  under  hiru,  them,  or 
any  of  them,  or  by  or  through  his,  their,  or  any  of  their  acts, 
means,  consent,  or  procurement. 

Before  and  at  the  time  of  the  agreement  for  the  said  leases  ot  [  ^^3  ] 
1790,  the  said  Edward  Southouse  of  Manuden  was  aware  of  and 
acquainted  with  the  state  of  the  title  of  the  lessors  respectively 
to  the  said  premises  thereby  demised.  And  in  the  year  1791  thQ 
said  Henry  Southouse  of  Southampton  and  the  said  Edmund 
Edward  Southouse,  his  son,  agreed  with  the  said  Edward 
Southouse  of  Manuden  to  give,  and  made  and  executed  and 
delivered  to  him,  a  bond  in  the  penal  sum  of  200Z.,  the  condition 
of  which  recited  that  in  and  by  a  certain  indenture  of  lease, 
made  in  September,  1790,  between  the  said  Henry  Southouse 
and  Edmund  Edward  Southouse,  the  obligors,  of  the  one  part, 
and  the  said  Edward  Southouse  of  Manuden  of  the  other  part, 
the  said  Henry  Southouse  and  Edmund  Edward  Southouse  did, 
for  the  considerations  therein  mentioned,  demise,  lease,  set,  and 
to  farm  let  unto  the  said  Edward  Southouse,  his  executors, 
administrators,  and  assigns,  all  that  one  undivided  third  part 
or  share  of  and  in  the  freehold  part  of  the  said  tavern,  and  then 
in  the  occupation  of  the  above-named  Edward  Southouse  of 
Manuden,  for  and  during,  and  unto  the  full  end  and  term  of 
ninety-nine  years ;  that  the  said  Henry  Southouse,  the  obligor, 
was  entitled  to  the  said  third  part  of  the  said  premises  for  the 
term  of  his  natural  Ufe  only,  and  the  said  Edmund  Edward 
Southouse  was  entitled  thereto  as  tenant  in  tail,  after  the  decease 
of  the  said  Henry  Southouse ;  that  they  being  desirous  to  save 
the  expense  of  a  recovery,  and  that  the  said  recited  lease  might 
be  fully  performed  for  and  during  the  term  aforesaid  by  such 
person  or  persons  as  should  take  the  inheritance  of  the  same 
premises  in  remainder,  and  that  the  said  lease  might  continue 
and  be  in  force  for  the  term  aforesaid,  had  agreed  to  enter  into 
the  bond  or  obligation  aforesaid :  and  the  condition  was,  that, 
if  the  said  Henry  Southouse,  and  Edmund  Edward  *  Southouse,       [  ^434  ] 
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WOODBO08B  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or 
JSNKIN&  administrators,  should  falfil,  perform,  and  keep,  or  cause  to 
be  done,  fulfilled,  performed,  and  kept,  the  several  conditions, 
clauses,  and  agreements,  contained  in  the  said  recited  indenture 
of  lease  which  were  therein  agreed  to  be  done,  fulfilled,  performed, 
and  kept  by  and  on  the  parts  and  behalf  of  the  said  Henry 
Southouse  and  Edmund  Edward  Southouse,  their  heirs  and 
assigns,  then  the  above  written  obligation  should  be  void  and  of 
non-effect,  otherwise  to  remain  in  full  force  and  virtue.  In  the 
year  1792  a  similar  bond  was  given  to  Edward  Southouse,  of 
Manuden,  by  the  said  Edward  Southouse,  of  Starcross,  and  the 
said  Charles  Southouse  his  son. 

In  Hilary  Term,  1795,  the  said  Edward  Southouse,  of  Manuden, 
suffered  a  common  recovery  of  the  said  undivided  third  part  of 
which  he  himself  was  so  seised  in  tail,  and  thereby  acquired  an 
estate  in  the  same  in  fee-simple. 

By  an  indenture  made  the  2nd  of  March,  1795,  between  the 
said  Edward   Southouse,  of  Manuden,   of  the  one  part,  and 
Joseph  Allen  and  Charles  Harman  of  the  other  part,  it  was 
recited  that   the  said  Edward  Southouse,  of  Manuden,  being 
entitled  to  one  undivided  third  part  of  the  freehold  part  of  the 
said  premises  called  the  ''  Sun  Tavern,"  in  his  own  right,  and  to 
one  other  undivided  third  part  thereof  by  virtue  of  a  lease  for 
ninety-nine  years  to  him    granted  by  Henry  Southouse,  and 
Edmund  Edward    his    son  and   heir,   and    to   the  remaining 
undivided  third  part  thereof,  by  virtue  of  a  lease  for  ninety-nine 
years  to  him  granted  by  Edward  Southouse  and  Charles  Southouse 
his  eldest  son,  had  agreed  to  grant  to  the  said  Joseph  Allen  and 
Charles  Harman,  their  executors,  administrators,  and  assigns, 
a  lease  of  the  freehold  part  of  the  said  premises  called  the  "Sun 
[  *iSo  ]      Tavern,"  for  the  term  of  sixty  years,  at  and  under  *the  yearly 
rent,  covenants,  provisos,  and  agreements  thereinafter  contained ; 
and  it  was  witnessed,  that  in  consideration  of  the  yearly  rent 
and  covenants  thereinafter  reserved  and  contained,  and  which 
on  the  part  and  behalf  of  the  said  Joseph  Allen  and  Charles 
Harman,  their  executors  and  administrators,  were  and  ought  to 
be  paid,  done,  and  performed,  he,  the  said  Edward  Southouse 
of  Manuden  demised  unto  the  said  Joseph  Allen  and  Charles 


▼OL.  XXXV.]       1882.    C.  P.    9  BING.  485—486.  595 

Harman,  their  executors,  administrators,  and  assigns,  the  free-  Woodbousb 
hold  part  of  the  said  tavern,  to  hold  the  same  unto  the  said  jbkkins. 
Joseph  Allen  and  Charles  Harman,  their  execators,  administrators, 
and  assigns,  from  Christmas  Day  then  last  past,  for  the  term  of 
sixty  years,  yielding  and  paying  therefor  yearly  daring  the  said 
term  unto  the  said  Edward  Southouse  of  Manuden,  his  executors, 
administrators,  and  assigns,  the  clear  yearly  rent  of  61Z.  payable 
as  therein  mentioned.  And  the  said  Edward  Southouse  of 
Manuden  for  himself,  his  executors,  administrators,  and  assigns, 
did  thereby  covenant,  promise,  and  agree  to  and  with  the  said 
Joseph  Allen  and  Charles  Harman,  their  executors,  adminis- 
trators, and  assigns,  that  he  and  they  well  and  truly  paying  the 
said  yearly  rent  of  61Z.  at  the  days  thereinbefore  limited  for 
the  payment  thereof,  and  observing,  performmg,  fulfilling,  and 
keeping  aU  and  every  the  covenants  and  agreements  in  the  said 
indenture  contained  on  the  part  and  behalf  of  the  said  Joseph 
Allen  and  Charles  Harman,  their  executors,  administrators,  and 
assigns,  to  be  performed  and  kept  according  to  the  true  intent 
and  meaning  of  the  said  indenture,  should,  and  lawfully  might, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy 
the  said  messuages  or  tenements  and  premises  thereby  demised, 
with  their  and  every  of  their  appurtenances,  for  and  during  all 
the  said  term  of  sixty  years  thereby  granted,  without  any  lawful 
let,  suit,  trouble,  eviction,  ejection,  molestation,  or  interruption, 
of  or  by  *the  said  Edward  Southouse  of  Manuden,  his  heirs,  [  *436  ] 
executors,  administrators,  and  assigns,  or  of  or  by  any  other 
person  or  persons  whomsoever,  lawfully  claiming,  or  to  claim 
by,  from,  or  under  him,  them,  or  any  of  them,  or  by  his,  their, 
or  any  of  their  acts,  means,  consent,  neglect,  default,  privity, 
or  procurement. 

By  certain  mesne  assignments,  the  premises  demised  by  the 
said  lease  of  the  2nd  of  March,  1795,  were  assigned  and  became 
vested  in  the  plaintiff  Henry  Cooper  Woodhouse,  as  assignee  of 
the  said  lease,  and  he  entered  into  and  continued  in  possession 
of  the  said  premises  till  he  was  evicted  as  hereinafter  mentioned. 

Before  the  year  1790,  the  said  Charles  Southouse  and  Edmund 
Edward  Southouse  had  attained  the  age  of  twenty-one.  Edward 
Southouse,  of    Starcross,   Henry  Southouse,  of   Southampton, 
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WoooHOTTBE  Gharles  Southouse,  and  Edmund  Ed'ward  Southonse,  respectively 
Jbkkik8»  di^d  before  the  year  1829;  Gharles  Southouse  and  Edmond 
Edward  Southouse  respectively  had  no  issue  male ;  and  upon 
their  death,  and  before  the  year  1829,  the  said  two  undivided 
third  parts  of  the  said  freehold  premises,  wherein  the  said 
Gharles  and  Edmund  Edward  were  respectively  interested  as 
aforesaid,  became  vested  in  the  Bev.  Edward  Southouse,  as 
entitled  to  the  same  respectively  under  the  limitations  in  the 
said  will  of  the  said  Henry  Southouse  formerly  of  Manuden,  in 
remainder  expectant  upon  the  determination  of  the  estates  of 
the  said  Charles  and  Edmund  Edward  therein  respectively;  and 
in  the  year  1829,  the  said  Bev.  Edward  Southouse,  lawfully 
claiming  under  such  title,  entered  upon  the  said  two  undivided 
third  parts  of  the  said  freehold  premises,  and  evicted  the  said 
plaintiff  Henry  Cooper  Woodhouse  therefrom. 

The  said  Edward  Southouse,  of  Manuden,  died  several  years 
ago.     The  defendant,  Anthony   Jenkins,   was   the  executor  of 
Edward  Southouse,  of  Manuden,  and  his  legal  representative, 
both  as  to  his  real  and  personal  estate. 
[  437  ]  The  question  for  the  opinion  of  the  Court  was,  whether  the 

plaintiff  was  entitled,  in  respect  of  the  said  eviction,  to  maintain 
an  action  of  covenant  upon  the  said  indenture  of  lease,  dated 
the  2nd  of  March,  1795  ? 

This  case  was  argued  in  Trinity  Term  last  by 

StepheUy  Serjt.  for  the  plaintiff: 

The  defendant  is  liable  on  Edward  Southouse  of  Manuden's 
covenant  for  quiet  enjoyment.  For  the  Bev.  Edward  Southouse 
has  recovered  the  premises  against  the  plaintiff  through  the 
neglect  and  default  of  Edward  Southouse  of  Manuden  in  not 
procuring  the  original  lessors  and  their  sons  to  suffer  a  common 
recovery.  In  Butler  v.  Swinerton\  the  covenant  was  against 
disturbance  by  the  lessor,  or  any  other  person,  **  by  or  through 
his  means,  title,  or  procurement."  The  lessor,  when  he  purchased 
the  premises,  had  procured  the  conveyance  of  the  estate  to  be 
made  to  himself  and  his  wife,  and  the  heirs  of  himself :  after 
his  death  his  wife  evicted  the  lessee :  and  the  lessee  was  held 

t  Cro.  Jac.  657 ;  Palm.  339. 
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entitled  to  recover  nnder  the  covenant,  because  the  lessor  might  Wooduousb 

have  taken  the  original  conveyance  to  himself   alone.     So  in     jenkinb. 

Lady  Cavan  v.  Pvlteney^^  upon  a  covenant  very  similar  to  the 

present,  the  lease  having  been  avoided  by  a  remainder-man,  the 

Chancellor  thought  the  lessor  responsible,  because  it  had  always 

been  in  his  power,  by  an  easy  act,  to  make  himself  owner  of  the 

property.     In  Howes  v.  Bintsk/ield,  I  where  the  seller  covenanted 

to  the  purchaser  of  an  estate  that  he  should  enjoy  and  receive 

the  rents,  &c.,  without  any  action  or  interruption  from  the  seller 

or  those  claiming  from  him,  his  executors,  &c.  or  by,  through, 

or  with  his  or  their  acts,  means,  default,  &c. ;  it  was  held  that 

a  breach  was  well  assigned  in  respect  of  certain  *quit-rents  in      [  *438  ] 

arrear  before  and  at  the  time  of  the  conveyance,  though  not 

stated  to  have  accrued  while  the  seller  was  tenant  of  the  premises. 


AdamSy  Serjt.  contra : 

Edward  Southouse  of  Manuden  had  no  means  of  compelling 
the  original  lessors  and  their  sons  to  suffer  a  recovery :  Thomas 
V-  Powelly^  HaUett  v.  Middleton,\\  The  plaintiff,  therefore,  has 
not  been  evicted  by  the  default  or  procurement  of  Edward 
Southouse  of  Manuden,  but  by  title  paramount,  after  having 
taken  the  lease  with  a  full  knowledge  of  the  lessor's  title.  It 
would  have  been  useless  for  the  lessor  to  limit  the  covenant  to 
his  own  act  or  default,  if  he  were  also  to  be  responsible  against 
title  paramount. 

In  Butler  v.  Swinerton  it  was  by  the  procurement  of  the  lessor 
that  his  wife  obtained  the  power  to  evict  the  lessee ;  and  in 
Howes  V.  Brushfield  it  was  by  the  clear  default  of  the  lessor  that 
the  lessee  was  compelled  to  pay  quit-rents,  contrary  to  the  cove- 
nant of  the  lessor.  Lady  Cavan  v.  Pvlteney  was  compromised, 
without  any  decision  ;  but  as  it  was  always  in  the  lessor's  power 
to  have  secured  the  lessee,  his  omission  to  do  so  was  a  manifest 
default.  In  Evans  v.  Vaughan%  the  default  was  of  a  similar 
description.  Here  it  was  not  in  the  power  of  Edward  Southouse 
of  Manuden  to  compel  the  original  lessors  to  suffer  a  recovery. 

t  3  E.  B.  8  (2  Ves.  J.  544). 

t  3  East,  491. 

§  2  B.  B.  86  (2  Cox,  394). 


1  Buss.  243. 
f  28  B.  B.  250  (4  B.  &  C.  261). 
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WooDHousK  Stephen f  in  reply,  referred  to  FUdes  v.  Hooker t\  where,  on 

J.ENK1NS.  ft  bill  by  vendor,  for  specific  performance  of  an  agreement  to 
take  a  lease  for  twenty-one  years  at  rack-rent,  the  Master  having 
reported  in  favor  of  the  title  shewn  by  the  abstract,  and  an 
exception  being  taken  to  the  report,  the  question  was,  whether, 
[  *^39  ]  where  the  ^agreement  was  silent,  the  vendor  of  a  leasehold 
interest  was  bound  to  produce  the  title  of  the  lessor:  and  the 
exception  was  allowed.  And  it  was  holden  that,  whether  the 
interest  contracted  for  were  freehold  or  leasehold,  for  a  long  term 
of  years  or  a  short  lease  at  rack-rent,  the  party  who  comes  for 
a  specific  performance  should  be  prepared  to  shew  that  he  was 
able  to  give  what  he  sought  to  compel  the  other  to  take. 

Cur.  adv.  vuU. 

TiNDAL,  Ch.  J, : 

Although  it  might  have  been  sufficient  to  certify  our  opinion 
to  the  Yice-Ghancellor,  from  whose  Court  this  case  was  sent, 
*'  that  the  plaintiff  is  not  entitled,  in  respect  of  the  eviction  set 
forth  in  the  case,  to  maintain  an  action  of  covenant  upon  the 
indenture  of  lease,  dated  the  2nd  of  March,  1795,"  yet  as  this 
general  opinion  in  the  negative,  would  leave  the  grounds  upon 
which  our  judgment  is  formed,  in  complete  uncertainty,  we  think 
it  better  to  state  those  grounds  shortly  on  the  present  occasion. 

The  covenant  for  quiet  enjoyment,  contained  in  the  lease  of 
1795,  is  a  covenant  against  any  eviction  ''  by  Edward  Southoose 
of  Manuden,  the  lessor,  his  heirs,  executors,  administrators,  and 
assigns,  or  any  persons  whomsoever  lawfully  claiming,  or  to 
claim,  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  his, 
their,  or  any  of  their  acts,  means,  consent,  neglect,  default, 
privity,  or  procurement."  It  appears,  from  the  facts  stated  to 
us,  that  Edward  Southouse  of  Manuden,  the  lessor,  claimed  to 
be  entitled  to  one-third  part  of  the  premises,  under  a  lease  for 
ninety-nine  years  made  to  him  by  a  tenant  for  life,  and  his  eldest 
son  the  remainder-man  in  tail ;  and  to  another  third  part  under 
another  lease  made  to  him  by  lessors  having  precisely  the  same 
interest  in  such  other  third  part.  And  it  appears  further  that 
the  tenants  for  life  having  died,  and  the  remainder-men  in  tail, 

t  2  Mer.  424. 
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who  *had  joined  in  soch  leases,  having  also  died  without  issoe,    Woodhottsb 
the  Bey.  Edward  Sonthonse,  the  altimate  remainder-man,  who     jkkkins. 
was  no  party  to  the  leases  for  ninety-nine  years,  has  entered  by       [  *^^o  ] 
his  title  paramount,  and  avoided  such  leases,  and  evicted  the 
parties  in  possession  under  the  lease  of  Edward  Southonse  of 
Manaden  of  1795.      The  question,   therefore,  is,  whether  an 
eviction  by  the  ultimate  remainder-man  under  these  circum- 
stances  can  be  considered  a    breach  of  the  covenant  above 
referred  to. 

Now  it  is  obvious  in  the  first  place,  that  such  eviction  is  not 
an  eviction  by  Edward  Southouse  of  Manuden  himself,  his  heirs 
or  assigns,  or  any  one  claiming  by,  from,  or  under  him  or  them : 
it  is  an  eviction  by  a  person  claiming  by  title  paramount  to 
Edward  Southouse  of  Manuden.  If  therefore  such  eviction  can 
be  brought  within  the  terms  of  the  covenant,  it  must  fall  within 
that  part  of  it  which  provides  against  any  person  claiming  **  by 
the  acts,  means,  consent,  neglect,  default,  privity,  or  procure- 
ment of  Edward  Southouse  of  Manuden,  or  any  one  claiming 
under  him." 

In  the  next  place,  it  does  not  appear  to  be  an  eviction  arising 
from  the  acts,  means,  or  procurement  of  the  lessor.  In  the  case 
of  Butler  v.  Lady  Swinerton,\  Sir  John  Swinerton,  the  lessor, 
covenanted  for  quiet  enjoyment  by  the  lessee  against  the  dis- 
turbance of  himself,  or  of  any  other  person  ''  by  or  through  his 
means,  title,  or  procurement."  Sir  J.  Swinerton,  when  he  pur- 
chased, had  procured  the  conveyance  of  the  estate  to  be  made 
to  himself  and  his  wife,  and  to  the  heirs  of  himself ;  and  after 
his  death,  his  wife  evicted  the  lessee.  It  was  held  by  the  Court, 
that  the  wife  was  a  person  within  the  covenant,  who  claimed  by 
the  means  of  the  husband ;  for  if  he  had  not  procured  the  fine 
to  be  *made  to  himself  and  his  wife,  she  would  not  have  had  [  *44i  ] 
any  estate.  In  the  present  case,  no  act  is  done  by  the  lessor,  no 
consent  is  given  to  the  eviction,  there  is  no  privity,  no  procure- 
ment; and,  consequently,  the  only  words  of  the  covenant,  if 
any,  upon  which  a  breach  could  be  assigned,  would  be  the 
remaining  words  "  neglect  or  default." 

t  Cro.  Jac.  657,  and  more  fully  reported  in  Palmer's  Bep.  339,  and 
2  Boll.  Bep.  286. 
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WooDBousB  Now  it  mast  be  admitted,  that  the  eviction  would  have  been 
Jenkins,  prevented,  if  Edward  Soathouse  of  Manuden,  at  the  time  he 
took  the  leases  for  ninety-nine  years,  had  required  the  lessors  to 
join  in  common  recoveries  to  cut  off  the  entails,  and  if  the  lessors 
had  complied  with  such  requisition.  The  question  is,  therefore, 
whether  the  not  procuring  such  common  recoveries  to  be  suffered 
was  a  ''  neglect  or  default "  in  Edward  Southouse  of  Manuden, 
within  the  meaning  of  the  covenant.  And  we  are  of  opinion  that 
no  breach  of  covenant  could  be  assigned  on  those  words,  unless 
it  could  be  averred  in  the  declaration,  that  Edward  Southouse 
of  Manuden,  at  the  time  the  leases  were  made  to  him,  had  the 
power  or  means  of  procuring  such  common  recoveries  to  be 
suffered  by  his  lessors,  the  tenants  for  life  and  in  tail,  and  that 
he  neglected  or  omitted  so  to  do.  With  such  an  allegation  made 
and  proved,  we  think  an  action  of  covenant  might  possibly  be 
maintainable,  but  not  without  it.  For  if  Edward  Southouse  of 
Manuden  had  no  means  of  compelling  common  recoveries  to  be 
suffered  by  the  lessors,  if  upon  his  requisition  they  refused,  it 
can  hardly  be  said  that  he  was  guilty  of  any  neglect  or  default 
in  not  procuring  that  stop  to  be  taken  which  he  was  unable  to 
compel.  It  may,  indeed,  shew  a  want  of  discretion  in  Edward 
Southouse  of  Manuden,  that  he  took  leases  under  such  a  defeasible 
title  ;  but  a  neglect  and  a  default  seem  to  imply  something  more 
than  the  mere  want  of  discretion  with  respect  to  his  own  interests ; 
[  *^42  ]  something  like  the  breach  of  a  *duty  or  legal  obligation  existing 
at  the  time ;  those  words,  in  their  proper  sense,  implying  the 
not  doing  some  act  to  secure  his  title  which  he  ought  to  have 
done,  and  which  he  had  the  power  to  do ;  and  the  not  preventing 
or  avoiding  some  danger  to  the  title,  which  he  might  have  pre- 
vented or  avoided.  And  this  seems  to  agree  with  the  view  which 
Lord  BossLYN  takes  of  a  covenant  very  similar  in  its  terms 
to  the  present:  in  the  case  of  Lady  Cavan  v.  Pult€ney,\  the 
Chancellor,  in  stating  his  opinion  that  General  Pulteney  was 
liable  upon  the  covenant  for  quiet  enjoyment  contained  in  the 
leases  he  had  granted,  which  had  been  avoided  by  the  remainder^ 
man,  says,  ''  to  all  appearance  he  was  the  owner, — in  substance 
he  was  the  owner,  for  it  was  always  in  his  power,  by  an  easy 

t  3  R.  E.  8  (2  Ves.  J.  544). 
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act,  to  make  himself  so."     And,  again,  ''  the  title  might  have   Woodhousb 

been  made  perfectly  absolute  in  him  by  a  trifling  expense  on     jm^KiNa 

his  part."     Now,  in  the  present  case,  it  does  not  appear  that 

Edw.  Southouse  of  Manuden  ever  had  the  power  of  procuring 

his  lessors  to  suffer  common  recoveries ;  it  does  not  appear  that 

be  neglected  any  means  which  he  possessed,  of  thereby  making 

his  title  indefeasible  :  on  the  contrary,  it  is  rather  to  be  inferred, 

from  the  recital  in  the  bonds  of  indemnity,  that  the  tenants  in 

tail,  if  they  had  not  actually  refused,  had  been  unwilling  to  suffer 

recoveries,  as  the  bonds  were  expressly  given  by  them  to  avoid 

the  expense  of  such  proceedings.     We  think,  therefore,  as  the 

statement  of   facts  at  present  stands  upon  this  case,  that  no 

breach  could  be  assigned  upon  the  covenant  in  question,  and 

that  we  shall  certify  to  the  Yice-Ghancellor  accordingly. 


SHARP  V.  GREY.f  isss. 

(9  Bing.  457—460;  S.  0.  2  Moore  &  Scott,  620 ;  2  L.  J.  (N.  S.)  C.  P.  45.)         •^'^^^• 

A  coach  proprietor  is  bound  to  convey  his  passengers  in  road- worthy        t  ^^^  J 
yehicles,  and  if  an  accident  happen  from  a  defect  in  construction,  the 
proprietor  is  liable,  although  the  defect  be  out  of  sight  and  not  discoverable 
upon  ordinary  examination. 

Assumpsit  against  a  coach  proprietor  and. common  carrier ,  for 
failing  in  his  undertaking  to  convey  the  plaintiff  safely  from 
Cbertsey  to  London. 

The  axletree  of  the  defendant's  coach  broke  on  the  journey, 
whereby  the  plaintiff  was  thrown  off,  his  limbs  fractured,  and 
considerable  loss  and  expense  incurred  in  his  cure. 

It  appeared  that  the  axletree  was  an  iron  bar,  which,  excepting 
the  arms  projecting  into  the  wheels,  was  enclosed  *in  a  frame  of       L  ^^^^  ] 
wood  consisting  of  four  pieces  bound  together  by  clamps  of  iron. 
The  clamps  were  fastened  with  screws. 

Before  the  journey  the  defendant's  servants  had  examined 
this  part  of  the  vehicle  in  the  usual  way,  when  no  defect  was 

t  Cited  and  followed  in  Francis  v.  (Ex.  Ch.  1869)  L.  R.  4  Q.  B.  379,  38 

Cockrell  (1870)  L.  E.  5  Q.  B.  184, 195,  L.  J.  Q.  B.  169.     And  see  Hyman  v. 

39  L.  J.  Q.  B.  291.     CJommented  on,  Nye  (1881)  6  Q.  B.  D,  685,  687,  44 

with  reference  to  the  American  deci-  L.  T.  919. — R.  C. 
sions,  in  Beadhead  v.  Midland  By,  Co* 
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8HABP  obvious  to  the  sight ;  bat  upon  investigation  after  the  accident, 
Gbbt.  ft  defect  was  discovered  in  that  portion  of  the  iron  bar  which, 
being  embedded  in  the  wood  work,  could  only  be  examined  by 
onscrewing  the  iron  clamps,  and  taking  off  the  wooden  frame. 

A  mail  contractor  proved  that  it  is  not  usual,  previous  to 
journeys,  to  examine  the  iron  of  the  axletree  by  opening  its 
wooden  frame,  and  that  such  a  practice  would  be  productive 
rather  of  insecurity  than  of  safety :  the  maker  of  the  defendant's 
coach  swore  that  the  whole  vehicle  had  been  made  of  the  best 
materials ;  that  the  coach  was  not  new ;  but  that  the  iron  of 
axletrees  was  rendered  more  tough  by  use,  and  was  less  liable  to 
accident  after  wear  than  at  first  starting. 

Whereupon  it  was  contended  that  th^re  had  been  no  want  of 
due  care  on  the  defendant's  part,  and  that  the  plaintiff's  calamity 
was  the  result  of  inevitable  accident,  for  which  the  defendant 
was  not  responsible. 

TiNDAL,  Gh.  J.  directed  the  jury  to  consider  whether  there 
had  been,  on  the  part  of  the  defendant,  that  degree  of  vigilance 
which  was  required  by  his  engagement  to  carry  the  plaintiff 
safely. 

The  jury  having  found  for  the  plaintiff,  with  500{.  damages, 

Andrews y  Serjt.  moved  to  set  aside  the  verdict  on  the 
ground  that  the  defendant  bad  conducted  his  business  with  all 
the  caution  that  could  be  reasonably  required ;  that  the  jury  had 
been  misdirected ;  and  that  the  verdict  was  against  evidence.  A 
carrier  of  goods  undertakes  to  deliver  at  all  hazards,  but  a 
[  •^ss  ]  carrier  of  passengers  is  not  ^responsible  for  accidents  which 
happen  in  spite  of  every  precaution.  In  Christie  v.  Griggs,}  it 
was  held  that  the  proprietor  of  a  stage-coach  was  not  answerable 
for  any  damage  that  might  happen  to  a  passenger  from  the 
coach  being  overturned  by  a  mere  accident. 

Pare,  J. : 

I  am  of  opinion  that  no  rule  ought  to  be  granted.  This  was 
entirely  a  question  of  fact,  and  the  damages  are  not  excessive. 
It  is  clear  that  there  was  a  defect  in  the  axletree ;  and  it  was  for 

t  11  E.  E.  666  (2  Camp.  79). 
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the  jury  to  say  whether  the  accident  was  occasioned  by  what,  in       Sharp 
law,  is  called  negligence  in  the  defendant,  or  not.     The  Chief       gbet. 
Justice  expresses  no  dissatisfaction  at  the  verdict,  and  it  ought 
not  to  be  disturbed. 

Gaselbe,  J. : 

I  am  of  the  same  opinion.  The  burthen  lay  on  the  defendant 
to  shew  there  had  been  no  defect  in  the  construction  of  the 
coach.  Whether  there  had  been  or  not,  was  a  question  of  fact 
on  which  the  jury  have  determined.  In  Christie  v.  Griggs  the 
accident  was  occasioned  by  a  kennel  which  crossed  the  road,  and 
not  by  any  defect  in  the  vehicle. 

BOSANQUET,  J. : 

I  am  of  opinion  that  no  rule  should  be  granted  to  disturb  this 
verdict.  The  Chief  Justice  held  that  the  defendant  was  bound 
to  provide  a  safe  vehicle,  and  the  accident  happened  from  a 
defect  in  the  axletree.  If  so,  when  the  coach  started  it  was  not 
road-worthy,  and  the  defendant  is  liable  for  the  consequence 
upon  the  same  principle  as  a  ship-owner  who  furnishes  a  vessel 
which  is  not  sea- worthy. 

Aldebson,  J.: 

I  am  of  the  same  opinion  :  a  coach  proprietor  is  liable  for  all 
defects  in  his  vehicle  which  can  be  seen  at  the  time  of  con- 
struction, as  well  as  for  *such  as  may  exist  afterwards  and  be       [  *460  ] 
discovered  on  investigation. 

The  injury  in  the  present  case,  appears  to  have  been  occasioned 
by  an  original  defect  of  construction ;  and  if  the  defendant  were 
not  responsible,  a  coach  proprietor  might  buy  ill-constructed  or 
unsafe  vehicles,  and  his  passengers  be  without  remedy. 

Rule  refused. 


«04,  1888.     C.  P.    9  BING.  582—588,  [e.b. 

1883.  GOODBURNE  v.  BOWMAN  and  Others. 

Jatt,  17. 
(9  Bing.  532— 543 ;  S.  C.  2  Moore  &  Soott,  700.) 

L  ^^^  J  To  an  action  for  a  libel  oliarging   plaintiff    with  haying  in  two 

mayoralties  bought  coaLs  at  6c2.  a  bushel,  haying  sold  them  to  the  poor 
at  4(2.,  and  haying  charged  the  corporation  S(2.,  thereby  pocketing  2d.  a 
bushel,  defendants  pleaded  that  plaintiff  did  this  in  his  first  mayoralty, 
and  in  his  second  altered  his  charges,  buying  the  coals  at  Qd.,  selling 
them  to  the  poor  at  So^.,  and  charging  the  corporation  6(2. : 
Held,  iU. 

The  first  count  of  the  declaration  stated,  that  long  before 

the  committing  of  the  several  grievances  by  the  defendant,  as 

thereinafter  next  mentioned,  there  had  been  and  still  was  in  the 

town  or  borough  of  Richmond,  in  the  county  of  York,  a  certain 

body  politic  and  corporate,   consisting  of   one  mayor,   twelve 

aldermen,  and  an  indefinite  number  of  free  burgesses ;  and  that 

for  divers,  to  wit  twenty  years  next  before  the  committing  of  the 

several  grievances,  the  mayor  of  the  said  town  or  borough,  for 

the  time  being,  at  the  expense  of  the  body  politic  and  corporate, 

annually  provided,  and  still  did  provide,  a  quantity  of  coals  to 

be  distributed  amongst  the  poor  at  a  reduced  price ;  that  in  the 

year  1824,  one  alderman  William  Terry  became  and  was  mayor 

[  •633  J      of  the  said  town  *and  borough  ;  and  in  the  year  1814,  and  also 

in  the  year  next  preceding  the  mayoralty  of   W.  Terry,  the 

plaintiff  had  been  and  was  mayor  of  the  said  town  or  borough, 

and  as  such  mayor,  had  provided  coals  at  the  expense  of  the 

corporation,  to  be  distributed  amongst  the  poor  at  a  reduced 

price,   as  thereinbefore  mentioned;   and   had  distributed,  and 

caused  the  same  to  be  distributed  accordingly,  to  wit,  at,  &c. ; 

yet  the  defendants,  well  knowing  the  premises,  but  contriving, 

&c.   to  injure   the   plaintiff   in    his   good    name,   &c.   falsely, 

wickedly,  and  maliciously  did  compose,  print,  and  publish,  and 

caused  and  procured  to  be  composed,  printed,  and  published,  of 

and  concerning  the  plaintiff,  and  of  and  concerning  the  conduct 

of  him  the  said  plaintiff  when  mayor  of  the  town  or  borough 

aforesaid,  during  the  several  years  in  that  behalf  mentioned,  and 

of  and  concerning  the  purchase  of  coals  by  the  mayors  of  the 

said  town  or  borough,   and  the  distribution  of  the  same  as 

thereinbefore  mentioned,  and  of  and  concerning  the  mayors  of 

the  said  town   or  borough,   and  of  and  concerning  the  body 
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politic  and  corporate,  a  certain  false,   scandalous,  malicious,    Goodbubne 
and  defamatory  libel,  containing  therein  the  false,  scandalous,      bowman. 
malicious,  libellous,  and  defamatory  matter  following,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  conduct  of 
him  the  plaintiff  when  mayor  of  the  said  town  or  borough,  and 
of  and  concerning  the  purchase  of  coals  by  the  mayor  of  the 
said  town  or  borough,  and  the  distribution  of  the  same ;  and 
of  and  concerning  the  mayors  of  the  said  town  or  borough,  and 
of  and  concerning  the  body  politic  and  corporate  ;  that  is  to  say, 
*'It  is   well  known  that  the  mayor,   at  the    expense  of    the 
corporation,  annually  provides  a  quantity  of  coals,  to  be  dis- 
tributed amongst  the  poor  at  a  reduced  price.     The  price  of 
coals  was  6d.  per  bushel,  or  in  summer  a  little  lower.     The  poor 
were  charged  4d.  per  bushel.     The  mayor  charged  the  corpora- 
tion *4d.  per  bushel  more,  making  8d.  per  bushel,  and  thus      [  •534  ] 
pocketed  2^.  per  bushel  for  the  coals  distributed  amongst  the 
poor.     Who,  let  me  ask,  detected  this  peculation,  and  had  it 
remedied  ?    The  alteration  in  the  price  was  made  in  Mr.  Alder- 
man Terry's  mayoralty."    Meaning  thereby,  that  the  persons 
who  had  filled  the  office  of  mayor  previously  to  the  mayoralty  of 
the  said  alderman  Wm.  Terry,  during  the  period  in  which  coals 
had  been  provided  and  distributed  as  hereinbefore  mentioned, 
and  amongst  others,  the  plaintiff,   had,  as  such  mayor,  been 
guilty  of  peculation  in  the  purchase  of  the  said  coals  at  the 
expense  of  the  corporation,  and  the  distribution  of  the  same 
amongst  the  poor. 

The  defendants  pleaded,  first,  not  guilty ;  and  then  six  special 
pleas  of  justification,  none  of  which,  taken  singly,  contained  any 
complete  confession  of  the  matters  charged  in  the  declaration ; 
but  taking  together  the  whole  of  the  allegations  in  the  respective 
pleas,  they  amounted  to  a  confession  of  the  cause  of  action.  The 
sixth  special  plea,  on  which  the  defendants  mainly  relied,  was  as 
follows : 

That  long  before,  and  at  the  time  of  composing,  printing,  and 
publishing,  and  causing,  and  procuring  to  be  composed,  printed, 
and  published,  the  supposed  libel  in  the  first  count  of  the 
declaration  mentioned,  to  wit,  on,  &c.,  at,  &c.,  George  Croft,  the 
younger,  was  a  common  councilman  of  the  town  and  borough 
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QooDBURMB  of  Bichmond,  and  continued  to  be  sach  common  councilman  for 
BowicAN.  A  long  space  of  time,  to  wit,  until  the  20th  day  of  April,  1880, 
to  wit,  at,  Sui,  That  before  the  composing,  printing,  and 
publishing  of  the  supposed  libel  in  the  first  count  mentioned,  to 
wit,  on,  &;c.,  in  1814,  at,  &c.,  the  plaintiff  was  mayor  of  the 
said  town  and  borough,  and  continued  mayor  thereof  until  the 
expiration  of  his  year  of  office ;  and  that  John  Foss,  before  the 
composing,  printing,  and  publishing  of  the  supposed  Ubel  in  the 
[  *535  ]  *first  count  mentioned,  to  wit,  on,  &c.,  in  1822,  at,  &c.,  was  mayor 
of  the  said  town  and  borough,  and  continued  mayor  thereof 
until  the  expiration  of  his  year  of  office ;  and  that  the  plaintiff, 
before  the  composing,  printing,  and  publishing  of  the  supposed 
libel  in  the  first  count  mentioned,  to  wit,  on,  &c.,  in  1828,  at, 
&C/,  was  mayor  of  the  said  town  and  borough,  and  continued 
mayor  thereof  until  the  expiration  of  his  year  of  office:  that 
the  said  alderman  W.  Terry,  before  the  composing,  printing, 
and  publishing,  and  causing  and  procuring  to  be  composed, 
printed,  and  published,  the  supposed  libel,  to  wit,  on,  &c.,  in 
1824,  at,  &;c.,  was  mayor  of  the  said  town  and  borough,  and 
continued  mayor  thereof,  to  wit,  until  the  expiration  of  his  year 
of  office  at,  &;c.  That  the  plaintiff,  whilst  he  was  so  mayor 
of  the  town  and  borough  as  in  the  plea  first  mentioned,  to  wit, 
on  the  20th  of  June,  1814,  at  the  expense  of  the  body  politic 
and  corporate,  provided  a  large  quantity,  to  wit,  360  bushels  of 
coals,  to  be  distributed  amongst  the  poor  at  a  reduced  price. 
That  the  price  of  coals,  during  a  large  part  of  that  mayoralty  of 
the  plaintiff,  to  wit,  for  eight  months  thereof,  was  a  large  sum 
per  bushel,  to  wit,  the  sum  of  6^. ;  and  during  the  other  part  of 
that  mayoralty,  to  wit,  for  four  months  during  the  summer 
thereof,  the  price  of  coals  was  a  little  lower,  to  wit,  the  price  of 
5^d.  per  bushel ;  and  that  the  same  were  distributed  amongst 
the  poor  at  a  reduced  price  of  4d.  per  bushel,  to  wit,  at,  &c. 
That  afterwards,  and  after  the  expiration  of  that  mayoralty  of 
the  plaintiff,  to  wit,  on  the  8th  of  April,  1815,  at,  &c.,  at  a 
meeting  of  the  body  politic  and  corporate,  the  plaintiff  exhibited 
and  passed  an  account  of  his  receipts,  charges,  and  disburse- 
ments as  such  mayor  as  aforesaid,  and  therein  charged  to  the 
said  body  politic  and  corporate  the  sum  of  4d.  per  bushel  for 
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each  and  every  buehel  of  the  coals  so  distributed  as  aforesaid,   Goodbusne 

over  and  besides,  and  in  addition  to  the  *said  sam  of  4d.  per     bowiiak. 

bushel  charged  to  the  poor  as  aforesaid ;   and  the  additional       [  *^^  ] 

charge  of  4d.  per  bushel  was  then  and  there  by  the  said  meeting 

allowed  to  the  plaintiff.     That  John  Foss,  whilst  he  was  so  mayor 

of,  &c.,  at  the  expense  of  the  body  politic  and  corporate,  in  like 

manner  provided  a  large  quantity,  to  wit,  857  bushels  of  coals, 

to  be  distributed  amongst  the  poor  at  a  reduced  price ;  and  that 

the  price  of  the  coals,  during  a  large  part  of  the  mayoralty  of 

John  Fobs,  to  wit,  for  eight  months  thereof,  was  a  large  sum 

per  bushel,  to  wit,  the  sum  of  6d.  per  bushel ;  and  during  the 

other  part  of  the  said  mayoralty,  to  wit,  for  four  months  during 

the  summer  thereof,  the  price  of  coals  was  a  little  lower,  to  wit, 

the  price  of  5^.  per  bushel ;  and  that  the  same  were  distributed 

amongst  the  poor  at  a  reduced  price,  to  wit,  the  price  of  4d.  per 

bushel,  to  wit,  at,  &c.    That  afterwards,  and  after  the  expiration 

of  the  mayoralty  of  John  Foss,  and  during  the  mayoralty  of 

the  plaintiff,  to  wit,  on  the  14th  of  April,  1828,  at,  &c.,  at  a 

meeting  of  the  said  body  politic  and  corporate,  the  said  John 

Foss  exhibited  and  passed  an  account  of  his  receipts,  charges, 

and  disbursements  as  such  mayor,  and  therein  charged  to  the 

body  politic  and  corporate  the  sum  of  4d.  per  bushel  for  each 

and  every  bushel  of  the  coals  so  distributed,  over  and  besides, 

and  in  addition,  to  the  sum  of  Ad.  per  bushel  charged  to  the  poor 

as  aforesaid;  and  that  George  Croft  the  younger,  at  such  last 

mentioned  meeting,  pointed  out  and  objected  to  such  additional 

charge  of  4d,  per  bushel,  and  then  and  there  stated  that  the  said 

last  mentioned  coals  might  have  been  purchased  at  5^e{.,  or,  at 

most,  at  6d.  per  bushel ;  but  the  plaintiff,  who  was  then  and  there 

present  at  such  meeting,   and  as  such  mayor,  as  aforesaid, 

presided  thereat,  then  and  there  stated,  and  asserted,  that  such 

additional  charge  of  4t2.  per  bushel  had  usually  been  allowed  to 

the  mayor  of  the  said  town  or  borough  for  the  time  being  ;  and 

the  ^additional  charge  of  4d.  per  bushel  was  then  and  there       [  *537  ] 

accordingly  allowed  by  the  meeting  to  John  Foss.     That  the 

plaintiff,  whilst  he    was  such    mayor   as  last  aforesaid,   also 

provided,  at  the  expense  of  the  body  politic  and  corporate,  a 

large  quantity,  to  wit,  856  bushels  of  coals,  to  be  distributed  to 
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GooDBURKK  the  poor  at  a  reduced  price ;  and  that  the  prices  of  coals,  during 
3owifAK.  the  plaintiff's  last  mayoralty,  was  a  certain  sum  per  bushel, 
to  wit,  the  sum  of  6d.  per  bushel,  and  that  the  same  were 
distributed  to  the  poor  at  a  reduced  price,  to  wit,  the  price  of 
9d.  per  bushel,  to  wit,  at,  &c.  That  the  plaintiff,  after  the 
expiration  of  the  last-mentioned  mayoralty,  and  during  the 
mayoralty  of  the  said  W.  Terry  as  in  the  first  count  mentioned, 
to  wit,  on,  &c.,  at,  &c.,  at  a  certain  other  meeting  of  the  body 
politic  and  corporate,  exhibited  and  passed  an  account  of  his 
receipts,  charges,  and  disbursements  as  such  mayor  as  last 
aforesaid,  and  that  an  alteration  then  and  there  took  place  in 
the  additional  sum  of  4d.,  so  wrongfully  charged  to  the  said 
body  politic  and  corporate ;  and  the  plaintiff  then  and  there 
charged  in  his  account,  and  was  allowed  a  lesser  sum,  only, 
to  wit,  the  sum  of  9d.  per  bushel,  over  and  above  the  sum 
of  8(2.  so  charged  to  the  poor  as  aforesaid.  And  this,  &c. ; 
wherefore,  &c. 

To  the  special  pleas,  the  plaintiff  replied  de  injuria,  &c. ;  and 
at  the  trial  before  James  Parke,  J.,  last  Summer  Assizes  for  the 
county  of  York,  the  jury  found  for  the  plaintiff  on  the  general  issue, 
and  also  upon  the  issue  raised  on  the  5th  plea  of  justification,  with 
one  farthing  damages;  and  for  the  defendants  on  the  other  issues. 

In  Michaelmas  Term  last,  the  plaintiff  moved  for  leave  to  enter 
up  judgment,  non  obstante  veredicto ^  on  the  several  issues  found 
for  the  defendants,  on  the  ground  that  the  pleas  on  which  those 
issues  were  raised,  were  bad  in  law ;  inasmuch  as  they  did  not 
state  that  the  coals,  which  had  been  provided  by  the  plaintiff, 
[  *5S8  ]  had  *been  in  fact  purchased  for  less  than  the  plaintiff  charged 
for  them,  but  merely  that  they  might  have  been  purchased  for 
less  by  the  plaintiff. 

BompaSt  Serjt.  shewed  cause : 

If  the  pleas  are  bad,  neither  party  can  have  judgment ;  the 
plaintiff  himself  having  tendered  inmiaterial  issues  instead  of 
demurring.  And  there  must  be  a  repleader,  for  none  of  the 
pleas,  taken  singly,  confess  the  cause  of  action,  and  each  must 
stand  or  fall  on  its  own  merits.    In  Lambert  v.  Taylor y\  Lord 

t  4  B.  &  C.  152. 
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Tenterden  says,  "  The  plea  being  bad,  the  defendant  certainly    Goodbubne 

cannot  have  judgment,  although  the  issue  is  found  for  him,  the     bowman. 

issue  being  taken  on  an  immaterial  matter.    And  the  question 

whether  the  plaintiff  can  have  judgment,  or  whether  there  ought 

to  be  a  repleader,  depends  upon  the  question  whether  the  plea 

does  or  does  not  contain  a  confession  of  a  cause  of  action ;  if  a 

cause  of  action  be  confessed  by  the  plea,  and  the  matter  pleaded 

in  avoidance  be  insufficient,  the  plaintiff  is  entitled  to  judgment, 

notwithstanding  the  verdict.     If  the  plea  does  not  confess  a  cause 

of  action,  there  must  be  a  repleader:"  Pitts  v.  Polehumpton,\ 

Staples  V.  Heydon.l 

And  the  circumstance  of  the  plaintiff's  having  a  verdict  upon 
the  general  issue,  will  not  dispense  with  the  necessity  of  a 
repleader  ;  for,  in  Rex  v.  Roger  Philips,^  Lord  Mansfield  says, 
"  The  rule  of  law  as  to  such  an  immaterial  issue  joined,  and 
verdict  upon  it  is,  '  that  when  the  finding  upon  it  does  not 
determine  the  right,  the  Court  ought  to  award  a  repleader,  unless 
it  appears  from  the  whole  record,  that  no  manner  of  pleading 
the  matter  could  have  availed.'  " 

Assuming,  however,  that  the  cause  of  action  is  sufficiently 
^confessed,  the  sixth  plea,  at  least,  contains  an  answer  to  this  [  *539  ]. 
action,  on  the  merits.  The  facts  set  out,  disclose  peculation 
committed  by  the  plaintiff,  which  is  the  substance  of  the  charge 
complained  of  in  the  declaration ;  and  after  verdict,  it  must  be 
taken  that  such  charge  has  been  established  in  proof. 

Jones  and  Stephen,  Serjts.  in  support  of  the  rule,  were 
directed  by  the  Court  to  confine  themselves  to  the  sufficiency 
of  the  plea  upon  the  merits,  after  verdict.  They  contended, 
that  the  facts  set  forth  in  the  plea  nowhere  shewed,  that  in  both 
his  mayoralties  the  plaintiff  had  pocketed  2d.  per  bushel,  the 
difference  between  the  price  at  which  the  coals  were  purchased, 
and  the  price  at  which  they  had  been  charged  to  the  corporation  ; 
which  was  the  substantial  allegation  of  the  libel.  The  price 
which  the  plaintiff  himself  paid  for  the  coah  is  nowhere  stated. 
Consistently  with  the  allegations  in  the  plea,  the  plaintiff  may 

t  1  Ld.  Eay.  390.  §  1  Burr.  301. 

J  2  Ld.  Bay.  922. 
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GooDBUKNB   have  provided  the  coals  from  his  own  pit,  or  the  corporation  may 

Bowman,     hsrve  allowed  the  extra  charge  as  a  compensation  for  the  mayor's 

trouble,  so  that  the  charge  of  peculation  is  nowhere  justified ; 

and   short  of  that,  the  plea  is  not  sufficient :    Mounteney  v. 

Walton  ;\  Lewis  v.  ClemenLX 

Cur,  adi\  vulL 

TiNDAL,  Ch.  J. : 

The  declaration  in  this  action,  which  contained  three  counts, 
set  forth  a  libel,  imputing  to  the  plaintiff,  who  had  been  twice 
mayor  of  the  borough  of  Eichmond,  that  he  had  been  guilty  of 
peculation  during  his  mayoralty,  by  pocketing  2d.  per  bushel  for 
coals,  which  had  been  provided  by  him  as  mayor,  to  be  distri- 
buted amongst  the  poor  at  reduced  prices.  To  this  declaration 
[  *540  ]  the  defendant  pleaded  the  general  issue,  and  *six  special  pleas 
of  justification,  on  the  ground  that  the  charges  imputed  by  the 
libels  were  true.  To  the  special  pleas  the  plaintiff  replied  de 
injuriay  &c.,  and  at  the  trial,  at  the  last  Assizes  for  the  county 
of  York,  before  Mr.  Justice  James  Parke,  the  jury  found  for  the 
plaintiff  on  the  general  issue,  and  also  upon  the  issue  raised  on 
the  fifth  plea  of  justification,  with  one  farthing  damages ;  and 
for  the  defendants  on  the  other  issues. 

A  motion  was  made  in  last  Michaelmas  Term,  that  the  plaintiff 
might  be  at  liberty  to  enter  up  judgment  non  obMante  veredicto, 
on  the  several  issues  found  for  the  defendants,  on  the  ground 
that  the  pleas  on  which  those  issues  were  raised,  were  bad  in 
law,  inasmuch  as  they  did  not  state  that  the  coals  which  had 
been  provided  by  the  plaintiff,  had  been,  in  fact,  purchased  for 
less  than  the  plaintiff  charged  for  them,  but  merely  that  they 
might  have  been  purchased  for  less  by  the  plaintiff. 

On  shewing  cause  against  the  rule  nisi,  which  was  granted  by 
the  Court,  it  was  insisted  on  the  part  of  the  defendants,  first, 
that  admitting  the  pleas  to  be  bad,  the  plaintiff  having  taken 
issue  upon  them,  instead  of  demurring,  had  himself  tendered 
immaterial  issues ;  and,  besides  it  was  contended,  that  as  the 
pleas  did  not  contain  any  confession  of  the  matters  charged  in 
the  declaration,  there  could  not  be  any  judgment  entered  for  the 

t  2  B.  &  Ad.  673.  t  22  E.  R.  530  (3  B.  &  Aid.  702\ 
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plaintiff,  but  that  a  repleader  must  be  awarded.     Secondly,  it   Goodburxk 
was  argued  that  the  pleas  are  substantially  good.  Bowman. 

It  will  be  more  convenient  to  consider  the  latter  point  first, 
and  for  that  purpose  we  must  see  what  the  charge  in  the  libel 
is,  and  how  far  the  allegations  in  the  pleas  correspond  with  and 
justify  such  charge.  Upon  adverting  therefore  to  the  libel,  it 
appears  that  it  contains  a  statement,  that  the  mayor  of  this 
borough  for  the  time  being,  and  which  office  the  plaintiff  had 
filled  in  two  different  years,  viz.  in  1814  and  1823,  had  annually 
*provided  coals  at  the  expense  of  the  corporation,  to  be  distri-  [  •541  ] 
buted  to  the  poor  at  reduced  prices.  That  the  price  of  coals  was 
6(1.  per  bushel,  or  in  summer  a  little  less.  That  the  poor  were 
charged  4(/.  per  bashel.  That  the  mayor  charged  the  corpora- 
tion M.  per  bushel  more,  making  Sd.  per  bushel,  and  thus 
pocketed  2(1,  per  bushel  for  the  coals  distributed  among  the 
poor.  The  declaration  adds  an  innuendo,  "  thereby  intending 
that  the  persons  who  had  filled  the  office  of  mayor  previous  to 
the  mayoralty  of  one  Terry,  during  the  period  in  which  coals 
had  been  provided  and  distributed  as  thereinbefore  mentioned, 
and  amongst  others,  the  plaintiff  had,  as  such  mayor,  been 
guilty  of  peculation  in  the  said  purchase  of  coals,  at  the  expense 
of  the  corporation,  and  the  distribution  amongst  the  poor." 
Upon  looking  at  the  pleas,  it  appears  that  none  of  them,  except 
the  sixth,  contain  any  allegation  that  the  plaintiff  ever  charged 
4rf.  per  bushel  to  the  poor,  and  4rf.  to  the  corporation,  but  they 
expressly  state  that  the  plaintiff  charged  QcL  to  each.  There  is 
an  end,  therefore,  of  all  those  pleas,  and  indeed  the  counsel  for 
the  defendants  hardly  endeavoured  to  support  them,  but  relied 
principally  on  the  sixth.  That  plea  which  is  pleaded  to  the  first 
count,  only  alleges  that  the  plaintiff,  in  his  mayoralty  of  1814, 
charged  the  poor  4d.  per  bushel,  and  charged  to,  and  was  allowed 
by  the  corporation  4rf.  per  bushel  more:  that,  in  his  second 
mayoralty,  he  charged  3rf.  to  the  poor  and  3d.  to  the  corporation. 
This  plea,  therefore,  we  think  is  also  bad ;  for,  upon  reading  the 
libel,  as  any  common  person  would,  we  think  it  intends  to 
impute,  that  each  mayor  charged  the  double  four-pence  during 
his  mayoralty,  and  that  the  plaintiff,  having  been  twice  mayor, 
charged  the  double  four-pence  twice.     Now  the  drawer  of  this 

39—2 
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OooDBUBSB  plea  appears  to  have  understood  the  libel  in  that  way,  and  to 
Bowman,  have  applied  the  plea  to  the  two  mayoralties  of  the  plaintiff ;  but 
[  *542  ]  he  proceeds  to  *state  the  double  four-pence  to  have  been  taken 
in  the  first  mayoralty  only,  and  alleges,  that  at  the  meeting  of 
the  corporation  to  pass  the  account  of  the  second  mayoralty,  an 
alteration  took  place  in  the  said  additional  sum  of  four-pence,  so 
charged  by  John  Foss,  a  prior  mayor,  to  the  corporation ;  and 
that  the  plaintiff  charged,  and  was  allowed  in  his  account,  the 
sum  of  9(1.  per  bushel,  over  and  above  the  sum  of  Sd.  so  charged 
to  the  poor  as  aforesaid  ;  and  does  not  allege  that  the  plaintiff, 
in  that  mayoralty,  charged  4J.  to  either. 

This  makes  it  unnecessary  to  give  any  opinion  upon  the  other 
objections  taken  to  the  pleas,  viz.,  that  they  do  not  allege 
what  price  the  plaintiff  actually  paid  for  the  coals ;  and  that, 
consistently  with  the  allegations  in  the  pleas,  the  plaintiff  may 
have  provided  the  coals  from  his  own  pits,  and  therefore  there 
is  no  justification  of  the  charge  of  peculation  which  the  libel 
expressly  makes.  Or  again,  that  consistently  with  the  allega- 
tions in  the  pleas,  the  corporation  may  have  allowed  the  extra 
charge  as  part  of  the  allowance  made  to  the  mayor  for  hb 
execution  of  the  office  in  general,  or  of  that  part  of  it  which 
related  to  the  providing  and  distributing  the  coals. 

We  are  of  opinion,  in  the  first  place,  that,  taking  together  the 
whole  of  the  allegations  in  the  respective  pleas,  they  fully  amount 
to  a  confession  of  the  cause  of  action.  But  if  this  point  were 
doubtful,  it  may  not  be  improper  to  observe,  that  most  of  the 
cases  in  which  the  question  respecting  a  repleader  has  been 
considered,  were  before  the  statute  of  Anne,  when  only  one  plea 
could  be  put  upon  the  record.  If,  therefore,  such  plea  did  not 
contain  a  confession,  there  was  no  part  of  the  record  by  which 
the  deficiency  could  be  supplied.  In  the  present  case  there  is  a 
verdict  upon  the  general  issue,  which  finds  that  the  defendant 
did  publish  the  libels.  And,  although  in  considering  the  merit 
[  •5:13  ]  or  *demerit  of  any  individual  plea,  recourse  cannot  be  had  to 
another  unless  expressly  referred  to  by  such  plea,  yet  as  the 
application  to  enter  the  verdict  is  founded  upon  the  whole  record 
upon  which  it  appears  that  the  defendant  has  committed  the 
grievance  complained    of,   and    has  not  shewn  any  sufficient 
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justification,  it  may  be  considered  that  in  that  point  oE  view   Goodburne 

there  is  enough  to  warrant  the  application.      But  no  rule  is     bowman. 

better  established  than  this,  that  the  Court  will  not  grant  a 

repleader  except  where  complete  justice  cannot  be  answered 

without  it.     So  the  law  is  laid  down  by  Ashhurst,  J.  in  Symmers 

v.  The  King  A     In  the  present  case,  why  should  a  repleader  be 

granted  in  order  to  enable  the  defendant  to  confess  the  ground  of 

action  more  formally,  when  the  Court  see  already  upon  the  face 

of  the  record,  that  the  jury  have  found  him  guilty  of  publishing 

the  libels  complained  of,  and  attempted  to  be  justified  by  the 

pleas  ?    If  it  be  said  that  the  defendant,  in  a  new  plea,  might 

state  new  matter  in  avoidance  of  the  action,  what  would  that 

be  in  effect,  but  to  allow  him  to  take  advantage  of  his  own  error 

in  pleading?     Upon  the  whole,  we  think  the  special  pleas  do 

sufficiently  confess  the  action,  but  do  not  sufficiently  avoid  it ; 

and,  consequently,  that  the  rule  for  entering  the  judgment  for 

the  plaintiff,  non  obstante  veredicto,  must  be  made  absolute. 

Rule  absolute. 


SMALL  AND   Others  v.   MOATES.J  1333. 

Jan  17 
(9  Bing.  574—594;  S.  C.  2  Moore  &  Scott,  674.)  _  * 

A  lien  on  the  lading  of  a  ship  having  been  expressl^'^reserved  to  the  L  ^^^  J 
owner  by  a  charter-party,  held  that  goods  which  the  charterer  purchased 
and  put  on  board,  and  then  transferred  with  a  stipulation  to  convey  them 
to  their  destination  for  a  certain  amount  of  h'eight,  wei'e,  even  as  against 
an  indorsee  of  the  bill  of  lading,  subject  not  only  to  that  freight,  but  to 
,  the  shipowner's  lien  for  a  balance  due  to  him  under  the  charter-party, 
whether  possession  of  the  ship  was  by  the  charter-party  completely  out 
of  the  shipowner  and  vested  in  the  charterer,  or  not. 

• 

This  was  an  issue  directed  by  the  Court  of  Chancery,  to  try 
whether  the  plaintiffs,  as  indorsees  of  the  bills  of  lading  of 
certain  rice  and  saltpetre,  were  at  the  time  of  the  arrival  of  the 
ship  York  in  the  port  of  London,  entitled  to  have  from  the 
defendant,  as  owner  of  the  said  ship,  the  possession  of  said  rice 
and  saltpetre,  on  payment  of  reasonable  freight  for  the  carriage 
thereof  from  Calcutta.     The  plaintiffs  maintained  the  affirmative 

t  Cowp.  510.  where  the  goods  were  shipped  imder 

\  Compare  Fefk  v.  Larsen  (1871)  bill  of  lading  by  persons  who  had  no 
L.  E.  12  Eq.  378, 384, 40  L.  J.  Ch.  763,      notice  of  the  charter-party.— E.  C. 
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Small       *of  such   issue.     At  the  trial  before  Tindal,  Ch.  J.,  London 
MoATEs.      sittings  after  Trinity  Term,  1831,  a  verdict  was  found  for  the 
[  •57.>  ]       plaintiffs,  subject  to  the  opinion  of  this  Court  upon  the  following 
case : 

The  plaintiffs  were  merchants  in  London,  and  the  defendant 
was,  during  the  voyage,  hereafter  mentioned,  owner  of  the  ship 
York.  In  the  month  of  March,  1827,  a  charter-party  was 
entered  into  between  the  defendant  of  the  one  part,  and  Henry 
Bichard  Wilkinson,  mariner,  freighter  of  the  said  ship,  of  the 
other  part,  by  which  the  said  owner,  for  the  considerations 
thereinafter  mentioned,  agreed  with  the  said  H.  B.  Wilkinson 
that  he  the  said  H.  B.  Wilkinson  should  be  and  he  was  thereby 
accordingly  appointed  to  the  command  of  the  said  ship  for  and 
during  the  voyage  and  service  thereinafter  expressed ;  and  that 
the  said  ship  should  be  found  at  the  expense  of  the  owner,  with 
all  stores,  &c. ;  and  that  the  said  ship  being  so  found,  Wilkinson 
•  should  be  at  liberty  to  load  on  board  her  in  the  port  of  London 
all  such  lawful  goods  as  he  might  think  fit,  &c. ;  and  should  set 
sail  and  proceed  with  the  same  to  such  port  or  ports  in  the  East 
Indies  as  he  might  think  fit,  and  there  unload  and  reload  all 
such  lawful  goods,  &c.  as  he  might  think  proper,  and  finally 
return  to  the  port  of  London,  when  and  where  the  said  intended 
voyage  and  service  was  to  end  and  be  completed:  the  ship 
during  the  voyage  was  to  be  kept  tight,  &c.,  at  the  expense  of 
the  owner,  who  was  to  appoint  one  mate  on  board  for  and  during 
the  said  intended  voyage  and  service :  in  consideration  whereof, 
and  of  every  thing  above  mentioned,  Wilkinson  agreed  to  accept, 
receive,  and  take  the  said  ship  into  his  service  for  a  voyage  from 
London  to  the  East  Indies  and  back  to  the  port  of  London,  and 
to  take  upon  himself  the  command  of  the  said  ship,  and  navigate 
[  *c76  ]  her  to  the  best  and  utmost  of  his  power,  skill,  and  ^ability ;  to 
take  care  of  her  for  the  owner  ;  and  that  the  said  ship  should  be 
and  remain  in  the  service  of  him  Wilkinson  for  the  space  of 
twelve  calendar  months  certain,  to  be  accounted  from  the  dav 
the  ship  should  be  ready  to  receive  a  cargo  on  board  in  the  port 
of  London,  and  to  continue  until  her  return  to  and  being  finally 
cleared  inwards  by  his  Majesty's  officers  at  the  same  port  of 
London  :  and  further,  that  Wilkinson,  his  executors,  or  adminis- 
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trators,  should  pay,  or  cause  to  be  paid  unto  the  said  owner,  his  Small 
executors,  administrators,  or  assigns,  freight  for  the  use  or  hire  moates. 
of  the  said  ship,  at  and  after  the  rate  of  128.  sterling  per  ton, 
register  measurement,  per  calendar  month,  for  and  during  the 
aforesaid  space  of  twelve  calendar  months  certain,  to  commence 
and  be  accounted  as  above  mentioned ;  and  at  and  after  the  like 
rat«  for  all  such  further  time  (if  any)  as  might  be  necessary  to 
complete  the  said  intended  voyage,  and  until  the  return  of  the 
said  ship  to  and  being  finally  discharged  in  the  port  of  London 
as  above  mentioned,  or  up  to  the  day  of  her  being  lost,  captured, 
condemned,  or  last  seen,  or  heard  of :  such  freight  to  be  paid  in 
manner  following,  that  is  to  say,  the  sum  of  1,500{.  part  thereof 
in  cash  on  the  day  the  said  ship  should  be  cleared  outwards  at 
the  custom  house  in  London  on  her  said  intended  voyage ;  the 
sum  of  1,500Z.  further  part  thereof  on  the  day  the  said  ship 
should  be  reported  inwards  at  the  same  custom  house,  by 
approved  bill  or  bills  payable  at  two  months'  date  from  that 
period ;  and  the  residue  and  remainder  upon  the  final  discharge 
of  the  said  ship  from  her  said  intended  service  by  the  like  bill  or 
bills  payable  at  two  months'  date  from  that  period.  Wilkinson 
further  agreed  to  pay  and  defray  all  port  charges,  tonnage,  dock 
dues,  pilotage,  and  other  charges  that  might  attach  to  the  said 
ship  during  her  said  intended  service,  and  likewise  *to  find  and  [  *377  ] 
provide  a  proper  and  sufficient  crew  of  officers  and  men  and  boys 
to  navigate  and  manage  the  said  ship,  and  pay  and  defray  the 
wages  of  such  crew,  and  also  furnish  and  provide  at  his  own 
expense  all  provisions  and  other  necessaries  for  such  crew  during 
the  said  intended  voyage  and  service,  together  with  all  coals, 
firewood,  or  other  fuel,  water,  and  all  extra  water-casks  and 
dunnage,  for  the  cargoes ;  and  that  upon  the  final  discharge  of 
the  said  ship  in  the  port  of  London,  he  would  well  and  truly 
deliver  up  unto  the  said  owner,  his  executors,  administrators,  or 
assigns,  the  said  ship,  her  boats,  oars,  stores,  tackle,  apparel, 
and  furniture,  agreeably  to  an  inventory  which  should  be  made 
thereof  previous  to  her  sailing  from  the  port  of  London, 
reasonable  use,  wear  and  tear  excepted,  together  with  her 
certificate  of  registry,  and  all  other  papers,  vouchers,  and  docu- 
ments in  anywise  belonging  or  relating  thereto.    Fifteen  days 
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Small  to  be  allowed  for  repairs  in  case  of  accident  ;  sach  repairs  to  be 
MoATEs.  completed  in  the  least  possible  time ;  Wilkinson  thereby  nnder- 
taking  to  act  abroad  in  all  such  cases  as  the  agent  of  the  said 
owner  and  for  his  benefit,  and  to  forward  every  necessary  docu- 
ment to  the  said  owner  to  enable  him  to  recover  anv  claim  he 
might  have  on  the  underwriters  of  the  said  ship  during  her  said 
intended  voyage ;  to  save  harmless  and  keep  indemnified  the 
said  owner  and  all  other  owners  of  the  said  ship  and  his  or 
their  respective  executors,  administrators,  and  assigns,  from 
all  claims  and  demands  whatsoever  for  wages  as  well  of  him 
Wilkinson  as  master  or  commander  of  the  said  ship,  or  of  any 
other  person  acting  as  master  thereof,  as  of  any  of  the  officers 
or  crew  of  the  said  ship  for  and  during  the  whole  of  the  said 
intended  voyage  and  service  ;  and  also  from  all  claims,  penalties, 
and  forfeitures  to  which  the  owners  of  the  said  ship  might  in 

[  •578  ]  any  manner  become  liable  in  consequence  *of  any  illegal  act  or 
acts  to  be  done  or  committed  by  the  commander,  officers,  or 
crew  of  the  said  ship  during  the  said  intended  voyage.  And 
lastly,  it  was  expressly  agreed  and  understood  by  and  between 
the  said  parties  thereto,  that  the  right  of  ownership  of  the  said 
ship  should,  during  the  continuance  of  the  charter-party,  remain 
firmly  and  be  fully  vested  in  the  said  owner,  his  executors, 
administrators,  and  assigns,  and  that  he  and  they  should  at  all 
times  during  the  said  intended  voyage  and  service  have  a  full 
and  complete  lien  upon  the  loading  of  the  said  ship  as  well  for 
all  losses  and  damages  which  the  said  owner,  his  executors, 
administrators,  or  assigns  might  sustain  or  be  put  to  in  conse- 
quence of  the  non-payment  of  any  of  the  bill  or  bills  to  be  given 
for  freight  as  thereinbefore  mentioned,  as  for  all  arrears  of 
freight  to  become  due  under  and  by  virtue  of  those  presents, 
and  for  seamen's  wages,  port  dues,  dock  charges,  bills  drawn  by 
the  master,  or  other  sums  which  ought  to  have  been  paid  by 
Wilkinson,  but  which  the  said  owner  might  have  been  called  on 
for  and  been  obliged  to  pay ;  and  that  the  said  owner,  his 
executors,  administrators,  or  assigns  should  have  full  power  and 
authority  to  hold  and  retain  the  said  goods  until  full  payment, 
re-imbursement  and  satisfaction  of  all  such  losses,  charges, 
damages,  and  arrears  of  freight,  and  other  sums  paid  for  or  on 
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account  of  Wilkinson,  and  which  he  of  right  ought  to  bear,  pay,       Small 

and  sustain  agreeably  to  the  tenor,  true  intent  and  meaning,  of      moates. 

the  charter-party.    And  to  the  true  performance  of  all  and  every 

the  promises  and  agreements  therein  contained,  on  the  part  and 

behalf  of  the  said  parties  respectively,  they  bound  themselves, 

their  heirs,  executors,  and  administrators,  each  unto  the  other 

of  them  (especially  the  said  owner,  the  said  ship  or  vessel  her 

freight  and  appurtenances,  and  the  said  freighter,  the  "^goods  to       [  *o79  ] 

be  laden  in  her,)  in  the  sum  of  3,000Z.  of  lawful  money,  firmly 

by  those  presents.     In  witness  whereof,  &c. 

The  ship  sailed  upon  the  voyage  in  the  East  India  private 
trade,  with  Wilkinson  as  master  and  commander,  and  arrived 
at  Calcutta  on  the  26th  of  December,  1827.  The  outward  cargo 
being  discharged,  Wilkinson  endeavoured  to  procure  a  home- 
ward cargo :  he  shipped  on  freight  to  a  large  amount,  but  could 
not  get  a  sufficient  quantity  to  complete  his  cargo ;  and  in 
January,  1828,  he  purchased  the  rice  and  saltpetre  in  question 
as  dead  weight,  and  paid  for  them  in  bills  at  two  months'  sight. 
When  the  bills  were  nearly  due  Wilkinson  had  no  funds  to 
meet  them,  and  apprehending  that  he  or  the  ship  might  be 
detained  by  process  from  the  Supreme  Court  if  the  bills  were  not 
paid  when  due,  to  enable  him  to  pay  for  the  goods  he  applied 
to  and  agreed  with  Messrs.  Boyd,  Beeby,  &  Co.  merchants  at 
Calcutta,  for  an  advance  of  800Z.  upon  the  security  of  the  said 
rice  and  saltpetre.  In  pursuance  of  that  agreement,  Wilkinson 
made  and  indorsed  the  following  bills  of  lading,  and  delivered 
the  same  to  Boyd,  Beeby,  &  Co.  "  Shipped  by  the  grace  of 
God  in  good  order  and  well  conditioned  by  H.  B.  Wilkinson, 
in  and  upon  the  good  ship  called  the  York,  whereof  is  master, 
mider  God,  for  this  present  voyage,  H.  E.  Wilkinson,  now 
riding  at  anchor  in  the  Hoogly,  and  by  God's  grace  bound  for 
London,  to  say,  one  thousand  and  fifty  bags  of  rice,  two  hundred 
bags  of  saltpetre,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order  and  well  conditioned 
at  the  aforesaid  port  of  London,  the  act  of  God,  the  King's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and  kind  soever,  excepted, 
unto  order,  or  to  assigns,  he  or  *they  paying  freight  for  the  said       [  'oSD  J 


i 
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Small       goods  at  Is,  6d.  per  ton  of  twenty  cwt.,  with  average  accustomed. 
M0ATK8.      Dated  in  Calcutta,  18th  of  March,  1828,  Henry  R  Wilkinson." 

In  further  pursuance  of  the  said  agreement,  Boyd,  Beeby^ 
&  Co.  advanced  to  Wilkinson  the  sum  of  800L  upon  the  afore- 
said security  (which  was  applied  in  discharge  of  the  bills  he  had 
so  given  for  the  rice  and  saltpetre),  and  Wilkinson  handed  to 
Boyd,  Beeby,  &  Co.  a  bill  of  exchange  for  800Z.,  dated  Calcutta, 
18th  of  March,  1828,  drawn  by  Wilkinson  on  Small  &  Co.  of 
London,  and  payable  at  six  months'  sight. 

Boyd,  Beeby,  &  Co.  likewise  paid  86i.  for  premiums  of 
insurance  on  the  said  goods  from  Calcutta  to  London,  for  the 
repayment  of  which,  they,  by  the  direction  of  Wilkinson,  drew 
upon  the  plaintiffs  a  bill  for  that  amount. 

Boyd,  Beeby,  &  Co.,  in  the  usual  course  of  business,  indorsed 
and  transmitted  the  said  bills  of  lading  to  the  plaintiffs  as  a 
security  for  the  re-payment  of  the  amount  for  which  the  said 
bills  of  exchange  were  drawn  upon  them.  The  plaintifiiB  paid 
the  two  said  bills  of  exchange,  when  due,  upon  the  security  of 
the  bills  of  lading  aforesaid. 

Wilkinson  could  not  have  got  the  money  if  he  had  subjected 
the  goods  to  any  higher  freight.  He  himself  made  the  offer  to 
the  house  of  Boyd,  Beeby,  &  Co.  that  those  goods  should  be 
shipped  at  that  low  freight,  it  being  unusual  for  merchants  or 
other  persons  than  shipowners,  to  ship  rice,  because  it  rarely 
pays  more  than  the  freight. 

The  ship  arrived  in  the  East  Lidia  Docks  the  16th  of  September, 
1828,  and  the  rice  and  saltpetre  were  landed  and  lodged  in  the 
custody  of  the  East  India  Company,  and  were  sold  by  them  with 
the  consent  of  all  parties,  and  without  prejudice,  for  1,157^  Us.  5d. 
[  581  ]  On  the  25th  of  September,  1828,  a  commission  of  bankrupt 

issued    against  Wilkinson,   under  which    he  was    found    and 
declared  a  bankrupt. 

Wilkinson  was  indebted  to  the  defendant  for 
freight  under  the  charter-party    .        .        .  £980    8    9 

And  the   defendant  paid  for  seamen's  wages 
and  other  charges 768    4  11 

Total        .         .         .     £1,748    8    8 


VOL.  XXXV.]       1888.     C.  P.     9  BING.  581—582.  619 


The  question  for  the  opinion  of  the  Court  was,  whether  the  Small 
plaintififs,  upon  payment  of  reasonable  freight  in  respect  of  moates. 
those  goods,  were  entitled  to  the  possession  of  them  as  bond  fde 
indorsees  for  value  of  the  bills  of  lading:  or,  whether  the 
defendant,  as  owner,  had  any  lien  in  respect  of  the  whole 
monies  due  under  the  charter-party,  which  must  prevail  against 
the  plaintiffs'  claim:  and  a  verdict  for  the  plaintiffs  or  the 
defendant  was  to  be  entered  accordingly.  The  case  was  argued 
last  Trinity  Term,  by 

Coleridge,  Serjt.  for  the  plaintiffs : 

Whatever  rights  the  shipowner  may  have,  under  this  charter- 
party,  against  goods  which  are  the  property  of  the  charterer, 
the  indorsee  of  this  bill  of  lading  ought  not  to  be  deprived  of 
the  rights  he  acquires  under  it  by  any  special  clause  of  lien  in 
a  charter-party,  of  which  he  can  have  had  no  notice.  The 
party  to  whom  freight  is  due  appears  on  the  bill  of  lading ;  so 
that  the  owner  or  indorsee  of  the  bill  is  entitled  to  receive  the 
goods  upon  proof  of  payment  of  the  freight,  even  though  the 
bills  have  been  erroneously  signed  as  for  freight  paid :  Howard 
v.  Tucker,  t  Independently  of  the  special  clause,  the  *right  of  [  •582  ] 
the  shipowner  to  detain  goods  for  freight  is  his  lien,  arising 
from  legal  implication. 

There  can  be  no  lien,  however,  without  possession,  and  upon 
this  charter-party  it  appears  that  the  possession  of  the  vessel 
passed  out  of  Moates  to  Wilkinson.  For  the  Court  does  not 
rely  upon  a  single  expression,  but  looks  to  the  effect  of  the 
whole  instrument.  Wilkinson  fills  the  double  situation  of 
captain  and  charterer.  He  is  called  the  freighter — is  to  load  a 
cargo  on  board — to  find  pay  and  provision  for  the  crew — to  take 
the  ship  into  his  service,  and  to  pay  freight  by  time,  not  for 
goods,  but  for  the  use  and  hire  of  the  vessel  by  measurement : 
he  is  to  pay  all  port  and  other  charges,  and  after  the  voyage 
to  deliver  up  the  ship.  And  notwithstanding  the  clause  that 
the  right  of  ownership  and  lien  shall  remain  in  Moates,  the 
construction  of  the  charter-party  must  turn  upon  the  intention 
to  be  collected   from   the   whole   instrument.      In  Hutton  v. 

t  Ante,  p.  418  (1  B.  &  Ad.  713). 
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Small  Bragg  j^  a  part  of  the  ship  was  reserved  to  the  master,  who,  as  well 
MoATEs.  ^B  ^^6  crew,  was  appointed  by  and  paid  at  the  expense  of  the 
owner ;  and  yet  because  the  whole  object  of  the  voyage  was  for 
the  use  of  the  charterer,  he  was  held  owner  for  the  time.  TaU 
V.  Meek  I  was  not  decided  so  much  upon  the  fact  of  possession 
as  upon  the  circumstance  that,  independently  of  the  charterer's 
possession,  the  owner  was  to  have  a  lien,  and  the  shipper  of 
goods  was  to  pay  freight  on  the  delivery  of  the  goods  as  per 
charter-party,  which  affected  him  with  notice  of  the  charter- 
party.  Yates  V.  liailston^  and  Yates  v.  Meynell  \  were  decided 
on  the  same  ground.  In  Christie  v.  Lewis  %  it  was  held  that 
the  possession  did  not  pass :  Dallas,  Ch.  J.  dissenticnte.  But 
there  the  master  was  to  receive  and  deliver  the  goods,  and  the 

[  *583  ]  ship  was  navigated  at  the  *owner's  expense.  Here  Wilkinson 
covenants  to  take  and  deliver  the  ship,  and  to  defray  the 
expense  of  the  navigation ;  and  the  stipulation  that  the  right  of 
ownership  shall  remain  in  Moates  cannot  contravene  the  effect 
of  the  whole  instrument,  with  which  it  is  wholly  incompatible ; 
as,  *'  let  to  hire "  was,  with  the  effect  of  the  instrument  in 
Christie  v.  Lewis, 

In  Abbott  on  Shipping,  191,  it  is  laid  down :  ''  Although  the 
ship  and  freight  are  by  the  terms  of  a  charter-party  expressed 
to  be  bound  to  the  performance  of  the  covenants  on  the  part  of 
the  owners  or  master,  and  this  is  conformable  to  the  maritime 
law ;  yet,  as  I  have  before  observed,  there  does  not  appear  at 
present  any  mode  of  obtaining  in  this  country  the  benefit  of 
the  security  of  the  ship  itself  in  specie  for  the  performance  of 
such  a  contract  made  here.  It  seems  also  that  the  operation 
of  such  a  clause,  as  a  lien  on  the  cargo,  must  be  restrained  to 
enforcing  the  payment  or  security  of  sums  capable  of  being 
ascertained  by  computation,  and  which  are,  according  to  the 
terms  of  the  instrument,  properly  payable  in  some  form  on 
the  delivery  of  the  goods,  and  that  it  is  not  to  be  applied  to 
the  breach  of  a  covenant,  which  gives  an  action  for  unsettled 
damages,  as  a  covenant  to  furnish  a  full  lading.     It  has  been 

t  17  R.  E.  431  (7  Taunt.  14,  2  §  19  R.  R.  524  (8  Taunt.  293). 

Marsh.  339).  ||  19  R.  R.  527  (8  Taunt.  302). 

X  19  R.  R.  518  (8  Taunt.  280).  If  23R.R.483(2Brod.&Bmg.410). 
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held  that  the  master  could  not  detain  the  cargo  for  the  breach       Small 

mm 

of  a  covenant  to  furnish  a  full  lading,  nor  for  demurrage,  in  a  moates. 
case  where  the  charter-party  did  not  contain  this  clause;  and 
nothing  was  said  in  argument  as  to  the  omisaion  of  it.  Neither 
can  the  owners  in  all  cases  have  the  full  benefit  of  this  clause 
as  giving  a  lien  on  the  cargo  for  the  payment  of  what  is  usually 
denominated  freight."  And  he  cites  Paul  v.  Birchy\  where  two 
}>ersons,  who  were  factors,  hired  a  ship  of  one  Paul  at  the  rate 
of  48Z.  per  month,  and  executed  *a  charter-party,  by  which  the  [  •^84  ] 
goods  to  be  put  on  board  were  made  liable  to  him,  and  they  had 
power  to  appoint  the  master  and  mariners.  Some  merchants 
ill  the  West  Indies  loaded  the  ship  with  goods,  and  allowed  the 
factors  9/.  per  ton  for  the  carriage.  The  factors  who  had  thus 
chartered  the  ship  in  their  own  name,  became  bankrupts: 
Paul  instituted  a  suit  in  the  Court  of  Chancery  to  compel  the 
merchants  to  pay  him  for  the  hire  of  the  ship,  insisting  that 
they  were  liable  to  do  so  by  reason  of  this  clause  in  the  charter- 
party.  But  Lord  Chancellor  Habdwicke  decided  that  he  should 
recover  of  them  no  more  than  they  had  engaged  to  pay  the 
factors  for  the  freight,  and  that  they  were  not  liable  to  make 
up  the  deficiency  to  him.  His  Lordship  observed,  that  by  the 
general  law  the  cargo  is  liable  to  pay  the  freight,  but  that  in 
this  case  the  48Z.  per  month  was  improperly  termed  the  freight 
of  the  goods,  being  rather  the  hire  of  the  ship ;  that  the  factors 
had  made  an  agreement  with  the  master  on  their  own  account, 
and  not  on  the  part  of  the  merchants,  and  therefore  the 
merchants  were  not  liable;  otherwise  they  would  be  in  the 
hardest  case  imaginable,  for  they  would  be  liable  to  any  private 
agreement  between  the  occupier  of  a  ship  and  the  original 
owners  of  it.  "A  person,"  said  his  Lordship,  "  that  lets  out  a 
ship  to  hire  ought  to  take  care  that  the  hirer  is  a  substantial 
man ;  it  is  his  business  to  look  into  this ;  and  if  the  persons  who 
hire  are  not  competent,  the  master  must  suffer  for  his  neglect. 
Whatever  hardship,  therefore,  there  may  be  on  the  one  hand  to  the 
person  who  lets  out  to  hire,  the  hardship  is  much  greater  on  the 
other  side ;  and  what  gives  additional  weight  to  the  merchants' 
case  is  the  great  convenience  this  gives  to  trade  in  general." 

t  2  Atk.  621. 
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Small  In  Mitchell  v.  Scaife\  a  ship  was  chartered  for  a  *particular 

MoATEs.  voyage  for  a  gross  sum  by  way  of  freight.  The  captain  signed 
[  *585  ]  bills  of  lading  for  the  cargo,  (which  was  the  property  of  and 
consigned  to  a  third  person,)  specifying  a  rate  of  freight  amount- 
ing to  a  less  sum  than  that  mentioned  in  the  charter-party.  It 
was  held  that  the  ship-owner  had  no  lien  on  the  cargo  beyond 
the  freight  specified  in  the  bill  of  lading.  In  Watson  v.  Rawsoti^ 
under  similar  circumstances,  (N.  P.,  coram  Lord  Tenterden, 
Feb.,  1831)  the  claim  for  freight  was  in  like  manner  limited  to 
the  amount  due  upon  the  bills  of  lading.  Nothing  but  the 
special  clause  distinguishes  this  case  from  that  and  the  pre- 
ceding. But  the  general  law  cannot  be  restrained,  as  to  third 
persons,  by  an  agreement  between  owner  and  charterer,  other- 
wise there  is  an  end  of  the  transfer  of  bills  of  lading  by 
indorsement. 

Toddy,  Serjt.,  contra: 

The  special  clause  is  compatible  with  the  rest  of  the  instru- 
ment, and  sufficiently  distinguishes  this  from  the  cases  cited : 
in  all  of  them  the  only  question  was  as  to  the  existence  of  the 
right  of  lien ;  but  no  such  question  can  arise  here,  because  it  is 
specially  reserved  to  the  ship-owner.  Christie  v.  Leicis  turned 
on  the  words  "let  and  take  to  hire,"  the  absence  of  which 
had  been  adverted  to  in  Saville  v.  Campion.l  In  that  case 
(1819 — Mitchell  v.  Scaife  was  in  1815),  by  charter-party  it  was 
covenanted,  that  the  owner  should  receive  on  board,  in  London, 
all  such  goods  as  the  freighter  thought  fit  to  load,  and  should 
proceed  therewith  to  Madras,  and  there,  after  delivering  his 
outward  cargo,  receive  from  the  freighter's  agents  a  homeward 
cargo,  and  deliver  the  same  in  London ;  and  that  all  the  cabins, 
but  one,  which  was  reserved  for  the  use  of  the  captain,  should 
[  ♦586  ]  be  at  the  disposal  of  the  freighter,  who  was  to  *appoint  a  super- 
cargo to  superintend  the  stowage  of  the  goods.  Freight  was  to 
be  paid  at  so  much  per  ton  on  the  register  tonnage  of  the  ship. 
The  captain  and  crew  were  paid  by  the  owner.  It  was  held  that, 
there  being  no  express  words  of  demise  of  the  ship  itself  in  the 
charter-party,  the  freighter  did  not  thereby  become  the  owner 

t  16  E.  R.  795  (4  Camp.  298).  X  21  E.  E.  376  (2  B.  &  Aid,  o03). 
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for  the  voyage ;  but  that  the  possession  continued  in  the  owner,  Small 
and  that  he,  therefore,  had  a  lien  upon  the  cargo  for  his  freight.  moates. 
In  Faith  v.  EaH  India  Company, \  by  a  charter-party,  freight 
was  agreed  to  be  paid  for  the  use  or  hire  of  the  ship  at  a  certain 
rate  per  ton,  for  a  voyage  out  and  home,  in  manner  following, 
viz.  a  certain  sum  in  advance  on  the  ship's  clearing  outwards, 
and  the  residue  half  in  cash  and  half  in  approved  bills,  upon 
the  delivery  of  the  homeward  cargo ;  the  owner  also  appointed 
C.  S.  master,  at  the  request  of  the  charterer,  who  executed  a 
bond,  conditioned  for  the  faithful  performance  of  the  master's 
duty ;  and  the  owner  expressly  instructed  C.  S.  to  be  careful  to 
sign  all  bills  of  lading  with  the  clause,  '*  freight  payable  as  by 
charter-party :  "  the  ship  was  consigned  to  C.  &  Co.,  in  Calcutta, 
by  whom  she  was  put  up,  for  her  homeward  voyage,  as  a  general 
ship,  and  different  merchants  shipped  goods  by  her,  C.  &  Co. 
taking  for  homeward  freight  bills  payable  sixty  days  after 
delivery  of  the  cargo ;  and  a  new  master  having  been  appointed 
by  C.  &  Co.,  in  conjunction  with  C.  S.,  signed  bills  of  lading 
with  the  clause,  **  paying  freight  agreeable  to  freight-bill :  "  the 
freight  bills  were  made  payable  in  London  to  B.  &  Co.,  to 
whom  the  charterer  was  indebted  for  advances  on  the  outward 
cargo,  and  who,  as  well  as  C.  &  Co.,  were  cognizant  of  the 
terms  of  the  charter-party ;  and  it  was  held,  that  the  owner  of 
the  ship  had  a  lien  on  those  goods  to  the  extent  of  the  home- 
ward *freight.  And,  per  Abbott,  Ch.  J.:  **As  to  the  sub-  [  ♦ss?  ] 
freighters,  who  are  wholly  unconnected  with  the  charterer,  it 
is  quite  immaterial  to  whom  they  pay  the  freight  due  for  the 
conveyance  of  their  goods;  and  as  to  the  goods  shipped  by 
C.  &  Co.,  they  must  either  stand  in  the  same  situation  as  those 
of  the  other  freighters,  or,  if  considered  as  the  goods  of  charterer 
and  master,  must  be  liable  to  pay  the  freight  as  per  charter- 
party." 

Then,  if  such  be  the  construction  of  the  charter-party  from 
Moates,  the  indorsement  of  the  bills  of  lading  makes  no 
difference.  In  Watson  v.  Raivson,  Lord  Tenterden  may  have 
thought  the  owner  of  the  goods  was  exempt  by  a  previous  con- 
tract.    In  Christie  v.  Lewis,  Burrough,  J.  says:  **It  has  been 

t  23  E.  R.  423  (4  B.  &  Aid.  630). 
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Small       urged,  that  the  persons  who  put  the  goods  on  board  at  Demerara 
MoATEs.      (!^^  whigh  this  freight  arose),  were   strangers  to  the  charter- 
party.     In  answer  to  this,  I  am  of  opinion  that  they  cannot  be 
so  considered :  for  the  goods  to  be  shipped  at  Demerara,  were, 
by  the  charter,  to  be  such  as  the  freighter  or  his  agents  should 
send.    The  shipper  of  these  goods,  therefore,  must  be  taken  to 
have  acted  under  the  authority  of  the  freighter,  and  must  be 
deemed  to  have  notice  of  the  charter-party  and  its  contents." 
And  BiCHARDSON,  J.  said,  "By  the  law  of  England   and    all 
commercial   countries,  the  owner  of  a  ship  has  a  lien  on  the 
cargo  for  his  freight;  and  this  doctrine  is  laid  down  in  many- 
well  known  books  of  authority.    Agreements  may,  undoubtedly, 
be  entered  into  by  which  the  owner  may  consent  to  relinquish 
this  right,  but  the  mere  circumstance  of  his  entering  into  an 
agreement,  touching  the  mode  in  which  he  shall  be  paid  for 
freight,  will  not,  of  itself,  divest  him  of  his  right  to  lien ;  that 
can  only  be  excluded  by  express  terms."     The  shippers   here 
should  have  enquired  for  the  charter-party.    If  they  omit  to 
do  so,  they  come  in  under  the  charter-party,  and  their  rights 
are  not  higher  than  the  charterer's. 

[  588  ]  Coleridge f  in  reply : 

The  object  of  the  special  clause  is,  to  give  Moates  a  lien  for 
those  charges  for  which  he  would  have  been  liable  if  he  had 
been  in  possession :  as  port  charges,  pilotage,  and  the  like :  that 
is,  in  case  Wilkinson  should  fail  to  pay  them,  pursuant  to  his 
contract.  In  Sacille  v.  Campion,  Lord  Tentebden  examines  the 
charter-party  clause  by  clause,  and  sums  up :  ''So  that  there  is 
not  any  one  act  to  be  done  on  board  the  ship  by  the  freighter 
or  his  agents,  except  the  stowage  of  the  goods,  which  is  specially- 
provided  for;  and  this  special  provision,  as  well  as  the  clause 
relating  to  the  cabins,  would  be  unnecessary,  if  it  had  been 
intended  that  the  freighter  should  have  possession  of  the  ship ; 
because,  in  that  event,  he  might  stow  and  place  goods  and 
persons  as  and  where  he  himself  should  choose,  unless  restrained 
by  some  special  contract  on  his  part."  Mitchell  v.  Scaife  is 
recognised  in  1821,  in  Faith  v.  East  India  Company,  in  which 
case,  all  parties  were  connusant  of  the  terms  of  the  contract. 
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And  though  Wilkinson  might  have  no  right  to  claim  the  goods       Small 

in  question  exempt  from  lien,  it  does  not  follow  that  he  may      moa'tes. 

not  confer  a  clear  title   on   another.     In  Watson  v.   Raw  son. 

Lord  Tentebden  did  not  decide  on  the  ground  of  any  previous 

contract. 

Cur.  adv.  vult. 

TnjDAL,  Ch.  J. : 

The  question  stated  upon  the  pleadings  in  this  issue  is, 
**  Whether  the  plaintiffs  as  indorsees  of  certain  bills  of  lading 
of  certain  rice  and  saltpetre  which  had  been  shipped  by  one 
Henry  Bichard  Wilkinson  on  board  the  York,  in  the  river 
Hoogly,  at  Calcutta,  and  conveyed  therein  to  the  port  at  London, 
were,  at  the  time  of  the  arrival  of  the  said  ship  in  the  port  of 
London,  entitled  to  demand  and  have  from  the  said  defendant 
as  owner  of  the  said  ship  the  possession  of  the  said  goods  and 
merchandize  upon  payment  or  tender  to  the  said  ^defendant,  as  [  *5S9  ] 
such  owner,  of  certain  reasonable  freight  for  the  carriage  and 
conveyance  of  such  goods  and  merchandize  from  Calcutta  to 
London."  And  after  consideration  of  the  facts  stated  in  the 
special  case,  as  also  of  the  arguments  urged  before  us  on  the 
part  both  of  the  plaintiffs  and  the  defendant,  we  are  of  opinion 
that  the  plaintiffs  are  not  entitled  to  the  possession  of  the  rice 
and  saltpetre,  on  the  payment  of  reasonable  freight  for  the 
carriage  and  conveyance  of  the  same  from  Calcutta  to  London, 
but  that  the  defendant,  the  owner  of  the  ship,  is  entitled  to 
retain  the  same  for  the  whole  of  the  freight  and  other  payments 
due  to  him,  under  the  express  reservation  contained  in  the 
charter-party. 

Whether  upon  the  proper  construction  of  the  charter-party 
under  which  this  vessel  sailed,  the  possession  of  the  vessel  was 
completely  taken  out  of  the  defendant  and  vested  for  the  time 
in  the  master,  who  was  also  the  charterer  of  the  vessel,  as  con- 
tended on  the  part  of  the  plaintiffs ;  or  whether,  as  contended 
on  the  part  of  the  defendant,  the  possession  of  the  master,  not- 
withstanding his  being  also  the  charterer,  and  notwithstanding 
the  peculiar  terms  of  the  charter-party,  still  continued  to  be  the 
possession  of  the  ship-owner ;  would  have  been  a  question  which 
must  of  necessity  have  been  determined  by  us  in  order  to  decide 

B.B. ^VOL.  XXXV.  40 
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Small  the  right  of  lien  set  up  on  the  part  of  the  defendant,  if  there  had 
MoATEB.  ^0^  ''^^^^  ^^  express  agreement  between  the  parties  as  to  this 
right  of  lien,  inserted  in  the  charter-party  itself.  The  charter- 
party  states  ''  that  it  is  expressly  agreed  and  understood  between 
the  parties  that  the  ownership  of  the  ship  during  the  continuance 
of  this  charter-party  shall  remain  firmly,  and  be  fully  vested  in 
the  said  owner,  and  that  he  shall  at  all  times  during  the  said 
intended  voyage  and  service,  have  a  full  and  complete  lien  upon 
the  lading  of  the  said  ship,  as  well  for  all  losses  and  damage 
which  the  said  owner  may  sustain  or  be  put  to  in  consequence 

[  •590  ]  *of  the  non-payment  of  any  of  the  bills,  to  be  given  for  freight, 
as  for  all  arrears  of  freight,  &c. ;  and  shall  have  full  power  and 
authority  to  hold  and  retain  the  said  goods  until  full  payment 
of  all  such  losses,  charges,  damages,  and  arrears  of  freight  paid 
for  or  on  account  of  the  said  H.  B.  Wilkinson,  and  which  he  of 
right  ought  to  bear  and  pay  agreeably  to  the  true  intent  of  the 
said  charter-party."  And  after  so  full  and  unequivocal  a  declara- 
tion of  intention  that  the  owner  shall  retain  the  right  of  lien 
upon  the  lading  of  the  vessel,  we  think  it  unnecessary  to  discuss 
whether  such  consequence  would,  or  would  not  have  followed 
from  the  relation  in  which  the  parties  have  placed  themselves 
with  respect  to  each  other  by  the  other  provisions  of  the  charter- 
party.  An  express  contract  is  the  strongest  and  surest  ground 
upon  which  the  right  of  lien  can  in  any  case  be  placed :  and  in 
this  charter-party  the  charterer  has  in  efifect  covenanted  with  the 
ship-owner,  that  whatever  may  be  the  legal  operation  of  the 
charter-party,  as  between  themselves,  the  charterer's  possession 
of  the  ship  shall  be  the  possession  of  the  owner,  so  far  as  the 
right  of  the  latter  to  a  lien  on  the  cargo  is  in  any  way  concerned. 
It  is  contended,  however,  on  the  part  of  the  plaintiffs,  that, 
admitting  such  right  of  lien  to  exist  wdth  respect  to  so  much  of 
the  lading  as  was  the  property  of  the  charterer,  no  such  lien  can 
extend  to  any  part  of  the  lading  on  board  the  vessel  which  was 
the  property  of  third  persons :  that  in  the  present  case  the  rice 
and  saltpetre  are  the  property  of  the  plaintiffs,  who  became  the 
indorsees  of  the  bill  of  lading,  for  a  valuable  consideration,  with- 
out notice  of  the  terms  of  the  charter-party ;  and  consequently, 
that  they  stand  in  the  same  situation  as  any  shipper,  whose 
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goods  are  pat  on  board  under  a  bill  of  lading,  and  who  is  entitled       small 

to  receive  them  after  the  voyage  is  performed  upon  tendering  the      moatbs. 

freight  mentioned  in  the  bill  of  lading,  without  *being  affected       [  •sdi  ] 

by  any  private  agreement  between  the  charterer  and  the  owner 

of  the  ship.     That  a  shipper  putting  his  goods  on  board  the  ship, 

as  a  general  ship,  upon  the  faith  of  a  bill  of  lading  signed  by  a 

person  whom  the  owner  has  allowed  to  bear  the  character  of 

master,  would  be  entitled  to  receive  his  goods  at  the  end  of  the 

voyage  upon  payment  of  the  freight  reserved  by  the  bill  of  lading, 

may  be  readily  admitted,  as  well  upon  the  reasonableness  of  the 

proposition  itself,  as  upon  the  authority  of  the  decided  cases 

referred  to  by  the  plaintiffs  in  the  course  of  the  argument.     No 

question,  however,  arises  in  this  case,  as  to  goods  the  property 

of  third  persons,  originally  loaded  by  them  on  board  the  ship ; 

all  such  goods  having  been  duly  delivered,  so  far  as  appears,  to 

the  consignees,  or  the  indorsees  of  the  bills  of  lading.    But  the 

present  case  is  reduced  to  the  single  enquiry,  whether,  under  the 

circumstances  stated  in  the  special  case,  the  rights  of  the  plaintiffs, 

with  respect  to  these  goods  are  the  same,  (as  contended  for  them), 

as  the  rights  of  an  indorsee  for  a  valuable  consideration  of  a  bill 

of  lading  given  to  a  shipper,  who  has  loaded  his  goods  on  board 

the  ship,  as  a  general  ship,  and  without  notice  of  any  agreements 

between  the  charterer  and  the  owner  of  the  ship :  and  we  are  of 

opinion  that  the  rights  of  the  plaintiffs  are  not  the  same  with  the 

rights  of  shippers  under  the  circumstances  above  supposed.     In 

the  present  case  the  rice    and    saltpetre  were  purchased   by 

Wilkinson,  the  master  of  the  ship,  and  shipped  by  him  as  dead 

freight  on  his  own  account  in  January,  1828.     From  the  moment 

these  articles  were  loaded  on  board,  the  lien  of  the  defendant 

attached  upon  them  for  the  freight  and  other  payments,  due  to 

him,  under  the  express  contract  contained  in  the  charter-party. 

If  the  master  had  sold  this  cargo  of  rice  and  saltpetre  to  a  third 

person,  but  still  retained  it  in  his  possession  on  board  the  ship, 

to  be  ^carried  to  London,  it  is  difficult  to  state  the  principle  upon       [  *592  ] 

which   this   lien,  once  vested  in  the  ship-owner,  should  have 

become  divested'  from  him  by  such  sale.     Where  goods  are  put 

on  board  a  general  ship  under  a  bill  of  lading,  and  the  owner  of 

the  ship  has  by  the  charter-party  reserved  to  himself  a  lien  upon 

40—2 
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Small  the  goods  laden  on  board  the  dbip,  for  his  freight  due  under  the 
MoATra.  charter-party,  he  has  such  lien  to  the  extent  of  the  freight  due 
for  these  particular  goods  under  the  bill  of  lading,  \vhether  the 
goods  remain  the  property  of  the  same  person  during  the  voyage, 
or  are  sold,  before  delivery,  to  a  stranger :  or,  in  other  words, 
the  extent  of  the  ship-owner's  lien  remains  unaltered,  whether 
the  bill  of  lading  is  indorsed  to  a  third  person  for  a  valuable 
consideration,  or  the  goods  are  deliverable  to  the  original  con- 
signee. And  upon  the  same  principle  it  would  seem  to  follow 
that  if  the  lading  of  the  ship  belongs  to  the  charterer,  and  such 
lading  is  subject  to  the  ship-owner's  lien  for  the  freight  reserved 
by  the  charter-party,  such  lading  if  it  be  sold  by  the  charterer 
after  it  is  put  on  board,  would  pass  to  the  purchaser,  subject  to 
the  lien  which  the  ship-owner  had  before  the  sale. 

Such  would,  have  been  the  case  if  Wilkinson  had  transferred 
the  property  in  the  cargo  by  an  actual  sale.  But,  looking  at  the 
whole  of  this  transaction,  it  appears  to  us  that  it  is  not,  in  any 
point  of  view,  a  sale  by  Wilkinson  to  the  plaintiffs,  nor  can  the 
plaintiffs  be  considered  as  indorsees  of  the  bill  of  lading  for  a 
valuable  consideration.  The  whole  of  the  transaction  by  which 
the  property  was  altered  took  place  at  Calcutta,  between  Boyd, 
Beeby,  &  Go.  on  the  one  part,  and  Wilkinson,  the  charterer  of 
the  ship,  on  the  other  part.  The  plaintiffs  were  entire  strangers 
to  any  part  of  the  transaction  ;  and  have  no  other  concern  in  it 
except  as  agents  and  correspondents  of  Boyd,  Beeby,  &  Co.,  upon 
whose  title,  and  whose  title  only,  they  can  stand.  For  the  bill 
[  *693  ]  of  lading  was  *endorsed  by  Boyd,  Beeby,  &  Co.  to  the  plainti£b 
for  no  other  purpose  than  to  enable  them,  out  of  the  proceeds  of 
the  rice  and  saltpetre,  to  pay  the  amount  of  the  bills  of  exchange 
drawn  upon  them  by  Wilkinson  in  favour  of  Boyd,  Beeby,  &  Co. 
for  the  sums  advanced  by  the  latter  to  Wilkinson.  If,  therefore, 
the  plaintiffs  are  unable,  from  a  defect  in  the  title  of  Boyd, 
Beeby,  &  Co.,  the  indorsers  of  the  bill  of  lading,  to  retain  the 
proceeds  of  these  goods  in  satisfaction  of  the  bills  of  exchange 
drawn  upon  them,  they  may  repay  themselves  the  amount  of  the 
money  so  paid  to  the  use  of  Boyd,  Beeby,  &  Co.,  out  of  other 
funds  in  their  hands,  if  any,  or  may  recover  it  back  by  action 
against  Boyd,  Beeby,  &  Co. 


voi^  XXXV.]      1888.    C.  P.    9  BING.  598—594.  629 


The  case  therefore  must  be  considered  as  if  Boyd,  Beeby,  &  Small 
Co.  were  the  plaintiffs  on  the  record,  and  the  question  as  to  these  moates. 
parties  will  turn  upon  this  point,  what  is  the  real  character  of  the 
transaction  at  Calcutta  ?  And  it  appears  to  us  that  it  amounts 
in  substance  to  an  assignment  by  Wilkinson,  to  Boyd,  Beeby,  &  Co. 
of  the  bags  of  rice  and  saltpetre  then  laden  on  board,  and  being 
his  property,  as  a  security  for  the  payment  of  800Z.  which  had 
been  advanced  by  them  to  him.  Tho  case  states  in  terms  that 
Wilkinson  applied  to  Boyd,  Beeby,  &  Co.  for  a  loan  of  800Z.  upon 
the  security  of  the  rice  and  saltpetre,  and  that  the  bill  of  lading 
was  made  and  indorsed  to  them  in  pursuance  of  that  agreement ; 
that  the  8002.  was  advanced  under  such  agreement;  and  that 
the  bill  of  lading  was  indorsed  to  the  plaintiffs  as  a  security  for 
the  repajrment  of  the  amount  of  the  bills  drawn  on  the  plaintiffs. 
The  whole  transaction  therefore  was  a  security,  and  nothing 
more.  But  if  a  formal  assignment  by  way  of  mortgage  had  been 
actually  made,  such  assignment  must  have  been  subject  to  the 
owner's  lien  which  had  already  attached,  and  was  then  actually 
existing:  for  Boyd,  Beeby,  &  Co.  claiming  under  Wilkinson, 
could  only  take  what  he  could  legally  grant ;  that  *is,  the  right  [  *694  ] 
to  the  cargo,  subject  to  the  ship-owner's  Uen  for  the  freight  and 
other  payments  due  under  the  charter-party. 

It  has  been  urged  in  argument,  that  this  construction  throws 
a  considerable  hardship  on  Boyd,  Beeby,  &  Co.,  who  acted  in 
ignorance  of  the  existence  of  any  charter-party,  or  of  the  reserva- 
tions thereof.  But  it  seems  a  sufficient  answer,  that  a  very  little 
enquiry  on  their  part  would  have  been  sufficient  to  enable  them 
to  discover  the  rights  of  the  ship-owner  reserved  by  the  charter- 
party.  It  was  surely  no  more  than  what  common  attention  to 
their  own  interest  required,  to  make  some  enquiry  as  to  the  terms 
on  which  the  master's  goods  were  to  be  carried,  before  they 
advanced  money  on  the  security  of  the  goods ;  more  particularly 
when  the  very  form  of  the  bill  of  lading,  signed  by  Wilkinson  as 
master,  by  which  he  appears  to  be  also  the  shipper  of  the  goods, 
and  to  make  them  deliverable  to  his  own  order  on  payment  of 
certain  freight,  was  calculated  to  provoke  some  enquiry  as  to  the 
exact  relation  in  which  Wilkinson  stood  with  respect  to  the  ship. 
But  whatever  may  be  the  hardship  on  either  party,  this  case 
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Small  18  to  be  determined  by  reference  to  their  strict  legal  rights ;  and 
MoATEs.  ^8  ^^  appears  to  us  that  the  title  of  the  defendant,  as  ship-owner, 
to  a  lien  on  these  goods,  is  prior  in  point  of  time  to  that  of  the 
plaintiffs,  as  indorsees  of  the  bill  df  lading  for  the  purpose  of 
securing  advances  made  to  the  master,  we  think  the  defendant's 
lien  is  to  be  preferred  to  the  plaintiffs'  title  under  the  indorse- 
ment, and,  consequently,  that  the  verdict  should  be  entered  for 

the  defendant. 

Judgment  for  the  defendant. 


1833.  MAESHALL  v.  PITMAN.t 

Jan,  28. 
(9  Bing.  595—603  ;  S.  C.  2  Moore  &  Scott,  745.) 

^        -I  Where  a  party,  having  no  stock  in  trade,  is  rated  as  an  inhabitant 

of  a  pariah,  his  remedy  is  by  appeal  to  the  Quarter  Sessions.     Bepleyin 
does  not  lie  for  a  distress  under  such  a  rate. 

This  was  an  action  of  replevin  by  the  plaintiff  for  taking  his 
goods.  The  defendant  justified  the  taking,  as  a  distress  for  a 
poor  rate,  under  the  43  Eliz.  c.  2. 

At  the  Summer  Assizes  for  the  county  of  Somerset,  1832,  a 
verdict  was  found  for  the  plaintiff,  damages  Is.,  subject  to  the 
opinion  of  this  Court  on  the  following  case  : 

The  plaintiff  was  a  surgeon  and  apothecary,  and  an  inhabitant 
and  the  occupier  of  a  house  in  the  parish  of  Shepton  Mallett. 
The  plaintiff  was  rated  to  the  relief  of  the  poor  of  the  said  parish 
[  ♦596  ]  in  four  several  rates :  the  *first  made  on  the  29th  September,  1881, 
the  second  on  16th  November,  the  third  on  the  28th  December 
in  the  same  year,  and  the  fourth  on  the  15th  February,  1882. 
The  form  of  the  assessment  was  as  follows : 

"  An  assessment  for  the  relief  of  the  poor  on  the  29th  day 
of  September,  1881,  at  Is.  in  the  pound :  F.  B.  Marshall,  or 
occupiers,  house  and  garden,  11.  16s.  P.  £.  Marshall,  profits  on 
stock  in  trade,  18s.'' 

'*  16th  November,  P.  B.  Marshall,  occupier,  for  house  and 
garden,  11.  16«." 

t  Cited  and  distinguished  in  Rhym-      to  the  point  are  commented  on  in  the 
ney  By.  Co.  v.  PHce  (1867)  16  L.  T.      judgment.— E.  C. 
394,  where  a  number  of  cases  relating 
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Same  date,  ''  assessment  on  the  inhabitants  of  Shepton  Mallett,     Mabshall 
on  their  stock  in  trade  or  personal  property.     P.  B.  Marshall,       Pitman. 
apothecary,  138." 

28th  December,  1831,  the  same,  verbatim,  as  the  assessment 
of  16th  November. 

15th  February,  1832,  the  same,  verbatim,  as  the  assessment 
of  16th  November. 

These  several  rates  were  duly  made,  allowed,  and  published, 
and  the  several  sums  duly  demanded  of  the  plaintiff.  The 
plaintiff  paid  the  several  assessments  on  him  as  occupier,  but 
refused  to  pay  the  several  sums  of  13^.  according  to  the  other 
assessments,  and  there  was  no  evidence  of  his  having  appealed 
against  any  of  the  rates  to  the  Quarter  Sessions  in  due  form  of 
law.  Upon  such  refusal,  a  warrant  of  distress  was  issued  for  the 
last-mentioned  sums.  The  plaintiff's  goods  were  seized  under 
Buch  warrant,  and  replevied  by  the  plaintiff. 

At  the  time  of  making  the  rates  in  question,  the  plaintiff  was 
an  inhabitant  of  the  said  parish,  and  carried  on  an  extensive 
business  as  surgeon  and  apothecary,  and  had  a  stock  of  drugs 
and  medicines  which  he  dispensed  to  the  patients  whom  he 
attended  as  apothecary,  but  did  not  sell  them  to  any  other 
persons.  He  made  up  the  prescriptions  of  physicians  for  patients 
whom  he  attended  jointly  with  such  physicians,  but  not  for  any 
*one  else.  He  had  no  shop  open  to  the  street,  nor  had  he  any  [  *o97  ] 
personal  property  or  stock  in  trade  in  respect  of  which  he  was 
liable  to  be  rated,  unless  the  said  stock  of  drugs  and  medicines 
made  him  liable.  Although  the  three  last  rates  were  expressed 
to  be  on  the  inhabitants,  on  their  stock  in  trade  or  personal 
property,  yet,  in  fact,  no  personal  property,  except  stock  in  trade, 
was  included  in  the  rate. 

The  case  set  out  a  copy  of  a  bill  of  the  plaintiff's,  with  several 
items,  delivered  to  one  of  his  patients,  for  pills,  draughts,  powders, 
and  mixtures;  to  another,  for  attendance,  applications,  cure  of 
fractured  arm,  pills  and  mixtures ;  and  to  a  third,  for  bleeding, 
pills,  draughts,  powders,  mixtures,  blisters,  introducing  a  catheter 
into  the  bladder,  and  ointment.  The  inhabitants  of  the  parish 
of  Shepton  Mallett  had  been  rated  in  respect  of  their  stock  in 
trade  for  upwards  of  the  last  100  years,  up  to  the  time  of  these 


€82  1888.    C.  P.     9  BING.  597—598.  :b.b. 

Uarshall  several  rates.  During  all  that  time,  surgeons  and  apothecaries. 
Pitman,  inhabitants  of  the  parish,  had  been  rated  for  their  stock  of 
medicines  and  drugs  in  the  same  manner  as  the  plaintiff  was 
in  the  said  several  assessments,  and  such  sums  had  been  paid. 
In  the  years  1829  and  1830  the  plaintiff  was  a  partner  with  one 
John  Mines,  a  surgeon  and  apothecary  at  Shepton  Mallett ;  and 
during  that  time  they  were  jointly  rated  for  tjieir  profits  on  their 
stock  in  trade  as  such  apothecaries ;  and  such  assessments  were 
paid.  J.  Mines  died  in  November,  1830,  and  the  stock  of  drugs, 
medicines,  and  bottles,  to  the  value  of  lOOZ.,  was  removed  from 
the  place  of  business  of  Mines  and  the  plaintiff,  to  the  place  of 
business  of  plaintiff;  and  the  counter,  drawers,  and  shelves, 
were  also  removed  to  the  same  place.  A  Mr.  Edgar,  at  the  trial, 
proved  that  he  was  a  surgeon  and  apothecary,  and  had  resided 
in  the  parish  for  twenty-five  years  ;  that  during  that  time  he  had 
[  *698  ]  been  rated  to  the  relief  of  the  poor  for  the  medicines  *and  drugs 
which  he  kept  as  apothecary,  and  had  paid  those  rates.  He  made 
a  profit  on  his  drugs,  which  he  sold  generally  only  to  his  patients, 
and  not  by  retail :  if  families,  who  were  his  patients,  at  other 
times  wanted  medicines,  he  sold  them ;  but  never  to  strangers. 
In  one  of  his  residences  he  had  a  shop  open  to  the  street. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
the  plaintiff  could  maintain  this  action,  he  not  having  appealed 
to  the  Quarter  Sessions :  if  not,  the  verdict  was  to  be  for  the 
defendant.  Secondly,  whether  the  plaintiff,  under  the  above 
circumstances,  was  liable  to  be  rated :  if  he  was  so  liable  to  be 
rated,  the  verdict  was  also  to  be  for  the  defendant.  Either  party 
to  be  at  liberty  to  turn  the  case  into  a  special  verdict. 

The  case  was  argued  by  Wilde,  Serjt.  for  the  plaintiff,  and 
Mereivether,  Serjt.  for  the  defendant.  It  will  be  convenient  to 
begin  with  the 

Argument  for  the  defendant : 

This  action  does  not  Ue  against  the  defendant.  The  plaintiff's 
remedy,  if  he  be  aggrieved  by  the  rate,  is  by  appeal  to  the  Court 
of  Quarter  Sessions.  By  the  43  Eliz.  c.  2,  s.  1,  it  is  enacted, 
that  the  overseers  of  every  parish  ''  shall  take  order  from  time  to 
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time,  by  and  with  the  consent  of  two  or  more  justices  of  peace,  to  Mabshall 
raise  weekly,  or  otherwise,  (by  taxation  of  every  inhabitant^  Pitman. 
parson,  vicar,  and  other,  and  every  occupier  of  lands,  &c.  in 
such  competent  sum  and  sums  of  money  as  they  shall  think  fit,) 
competent  sums  of  money  for  and  towards  the  necessary  relief 
of  the  lame,  impotent,  old,  &c.  to  be  gathered  out  of  the  same 
parish,  according  to  the  ability  of  the  same  parish." 

Had  the  plaintiff  been  neither  an  inhabitant  of  the  parish,  nor 
an  occupier  of  land,  &c.  within  it,  the  defendant  would  have  been 
acting  without  jurisdiction.  But  it  is  found  that  the  plaintiff 
was  an  inhabitant ;  the  ^magistrate  therefore,  whether  the  [  *599  ] 
plaintiff  possessed  personal  property  or  not,  acted  within  his 
jurisdiction,  in  consenting  that  the  plaintiff  should  be  put  on 
the  rate  in  respect  of  such  inhabitancy,  and  if  the  plaintiff  had 
no  personal  property,  or  was  rated  too  highly,  his  only  course 
was  to  appeal  against  the  rate ;  for  inhabitants  are  to  be  rated 
according  to  their  ability :  Rex  v.  GosseA  In  MUwardv.  Caffirijl 
the  plaintiff  was  rated  for  lands  not  in  his  occupation ;  the  justices 
therefore  had  no  jurisdiction,  and  the  action  might  well  lie.  So, 
in  Lord  Amherst  v.  Lord  Sommers,^  the  plaintiff  had  been  rated 
for  the  occupation  of  stables  which  had  not  been  used  by  him, 
but  by  a  troop  of  horse-guards.  In  like  manner,  if  the  rate  be 
altogether  a  nullity,  as  for  want  of  publication  or  otherwise,  the 
justices  are  without  jurisdiction:  Rex  v.  Newcomh.\  But  in 
Hutchins  v.  Chanibers,^  Lord  Mansfield  says,  a  mere  defect  in 
the  rate,  unappealed  from,  does  not  avoid  the  warrant  of  distress. 
In  BonneU  v.  Beighton,\\  where  an  Inclosure  Act  gave  com- 
missioners power  to  set  out  and  make  roads,  &c.,  and  directed 
that  the  expenses  of  making  and  repairing  those  roads,  and  all 
other  expenses  should  be  borne  by  the  proprietors  in  certain  pro- 
portions, to  be  ascertained  by  the  commissioners  in  one  general 
rate,  and  then  gave  an  appeal  to  the  Sessions  in  all  cases  where 
the  parties  should  think  themselves  aggrieved  ;  it  was  held,  that 
an  objection  to  the  rate  on  account  of  the  commissioners  having 
expended  money  on  an  improper  object,  could  not  be  tried  in  an 

t  7  B.  &  C.  60.  II  2  R.  R.  414  (4  T.  R.  368). 

t  2  W.  Bl.  1330.  1[  1  Burr.  587. 

§  1  R.  R.  497  (2  T.  R.  372).  tt  5  T.  R.  182. 
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Mabshall  action  of  trespass,  but  that  the  party  aggrieved  must  api)eal  to 
Pitman.  the  Sessions.  The  same  principle  was  recognised  in  Cortis  v.  Kent 
[•60U]  JV.  W.  Company,^  and  Fawcett  v.  Fowlis.l  In  Durrani  *v. 
Baya^  it  was  held,  that  if  a  person  rated  to  the  poor  had  any 
objection  to  the  rate,  e.g.  that  it  was  made  for  six  months,  he 
must  appeal  to  the  next  Sessions ;  and  if  he  did  not  appeal,  he 
could  not  bring  trespass  against  those  who  distrained  on  him  for 
non-payment  of  the  rate. 

At  all  events,  the  plaintiff's  drags  and  medicines  constituted 
a  stock  in  trade,  or  visible  personal  property  yielding  a  profit, 
for  which  he  was  liable  to  be  rated.  Surgeons  and  apothecariea 
retail  their  drugs  at  a  higher  price  than  they  buy  them,  and  the 
application  of  skill  in  compounding  medicines  no  more  exempts 
the  materials  from  rateability,  than  the  application  of  the  shoe- 
maker's skill  exempts  the  leather  which  forms  his  stock  in  trade. 

Argument  for  the  plaintiff : 

The  plaintiff  was  liable  to  be  rated,  and  within  the  defendant's 
jurisdiction,  not  as  an  inhabitant  simply,  but  as  an  inhabitant 
having  ability  to  contribute  to  the  rate.  If  he  had  no  ability,  he 
was  not  liable  to  be  rated,  and  not  within  the  defendant's 
jurisdiction.  But  he  had  no  ability,  unless  his  medicines  con- 
stituted stock  in  trade ;  and  they  are  no  more  stock  in  trade 
than  the  ink  and  parchment  of  a  lawyer,  or  the  tools  of  a 
mechanic.  They  are  mere  accessories  to  personal  skill,  which 
cannot  be  the  subject  of  a  rate:  Rex  v.  Startifant.\\  Stock  in 
trade  constitutes  the  ability  of  the  inhabitant  as  much  as  land 
constitutes  the  ability  of  the  occupier;  and  if  the  justice  is 
without  jurisdiction  where  a  party  is  rated  in  respect  of 
premises  which  he  does  not  occupy,  so  he  is  without  jurisdiction 
where  an  inhabitant  is  rated  in  respect  of  ability  which  he  does 
not  possess ;  in  the  one  case  as  in  the  other,  there  is  nothing 
[  •601  ]  on  which  the  rate  can  attach.  *Milivard  v.  Cajffin,  therefore,  and 
Lord  Amherst  v.  Lord  Sommers,  are  cases  in  point  for  the  plaintiff. 
The  rate  being  without  object,  is  a  nullity,  and  cannot  be  enforced, 
even  though  confirmed  on  appeal :  Rex  v.  Newcomb.     Although 

t  7  B.  &  C.  314.  §  3  R.  R  268  (6  T.  R.  580). 

t  7  B.  &  C.  394.  II  7  T.  R.  60. 
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therefore  an  appeal  may  lie  against  a  rate,  a  party  aggrieved  by  Mabshall 
it  is  not  in  all  cases  precluded  from  proceeding  by  action.  If  it  pitman. 
were  otherwise,  he  might  be  without  redress  where  an  improper 
rate  is  confirmed  on  appeal.  But  wherever  the  rate  is  a  nullity^ 
the  justice  is  without  jurisdiction,  and  an  action  lies  if  he  issues 
a  warrant  of  distress.  The  quantum,  indeed,  or  any  overcharge 
in  the  rate,  is  only  to  be  controverted  by  an  appeal  to  the  Quarter 
Sessions  :  Nolan,  257  (4th  ed.). 

TiNDAii,  Ch.  J. : 

The  first  question  upon  this  case  is  whether  the  plaintiff  can 
maintain  this  action,  not  having  appealed  to  the  Court  of 
Quarter  Sessions  against  the  rate;  and  that  involves  the 
question,  whether  the  magistrates  had  jurisdiction  to  make 
the  rate,  because  if  they  had,  that  rate  was  a  subject  of  appeal. 
Looking  at  the  words  of  the  statute  of  48  Eliz.  c.  2,  s.  1,  I  am 
of  opinion  the  magistrates  had  jurisdiction.  The  words  are  that 
the  overseers  of  every  parish  "  shall  take  order  from  time  to 
time,  by  and  with  the  consent  of  two  or  more  justices  of  the 
peace,  to  raise  weekly  or  otherwise,  (by  taxation  of  every 
inhabitant,  parson,  vicar,  and  other,  and  of  every  occupier  of 
lands,  &c.,  in  such  competent  sum  and  sums  of  money  as  they 
shall  think  fit,)  competent  sums  of  money  for  and  towards  the 
necessary  relief  of  the  lame,  impotent,  old,  &c.,  to  be  gathered 
out  of  the  same  parish,  according  to  the  ability  of  the  same  parish." 

To  rate  in  such  sum  as  they  shall  ''  think  fit  "  does  not  import 
that  they  have  a  power  to  rate  arbitrarily,  but  to  rate  the  occupier 
according  to  the  value  of  his  occupation,  the  inhabitant  according 
to  his  visible  personal  property ;  *and  in  order  to  determine  [  '602  ] 
whether  the  magistrates  had  jurisdiction  we  have  only  to  see 
whether  the  defendant  was  inhabitant  or  occupier.  In  Milward 
V.  Caffin,  it  was  a  dry  question  of  fact  whether  the  defendant  was 
an  occupier ;  for  it  was  admitted  that  if  he  were,  the  Quarter 
Sessions  had  jurisdiction  in  the  matter.  So  here,  we  must  see 
whether  the  defendant  is  an  inhabitant ;  for  if  he  be,  the  rate  is 
a  question  of  amount  for  the  Sessions.  It  is  admitted  that  if  he 
had  the  smallest  amount  of  property  to  be  rated,  his  proper 
course  would  be  by  appeal  to  the  Quarter  Sessions ;  but  it  is 
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MAsaHALL  contended  that  where  he  has  nothing  rateable  he  is  entitled  to 
Pitman,  proceed  by  action.  But  the  sounder /distinction  seems  to  be, 
that  as  an  inhabitant  possessing  visible  personal  property,  he 
is  liable  to  be  placed  on  the  rate,  although  his  rateable  property 
turn  out  afterwards  to  amount  to  nothing.  This  is  the  ground 
of  my  opinion,  which  renders  it  unnecessary  to  decide  the 
second  point. 

Park,  J.  concurred. 

BoSANQUBT,  J. : 

I  am  of  the  same  opinion.  It  is  admitted  that  one  question  is, 
whether  or  not  there  has  been  an  excess  of  jurisdiction.  By  the 
statute  of  Eliz.  the  overseer  is  required  to  ''  take  order  from  time 
to  time,  by  and  with  the  consent  of  two  or  more  justices  of  peace, 
to  raise  weekly  or  otherwise,  (by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  every  occupier  of  lands,  &c.,  in 
such  competent  sum  and  sums  of  money  as  they  shall  think  fit,) 
competent  sums  of  money  for  and  towards  the  necessary  relief  of 
the  lame,  impotent,  old,  &c.  to  be  gathered  out  of  the  same 
parish,  according  to  the  ability  of  the  same  parish/' 

The  plaintiff  was  an  inhabitant  and  possessed  personal  property ; 
but  whether  he  was  of  ability  to  pay  rates  was  a  matter  for  the 
judgment  of  the  overseers,  subject  to  an  appeal  to  the  Quarter 
[  *603  ]  Sessions.  From  that  decision  there  ^might  have  been  a  case 
to  the  King's  Bench.  This  Court  cannot  overlook  those 
circumstances,  and  therefore  I  am  of  opinion  the  action  does 
not  lie. 

Aldebson,  J. : 

I  am  of  opinion  this  action  does  not  lie.  The  real  question  is, 
whether  the  justices  have  jurisdiction  in  the  matter;  if  they 
have,  the  course  of  proceeding  is  by  appeal,  subject  to  a  case  to 
the  Court  of  King's  Bench.  The  Act  says,  that  the  overseers  of 
every  parish  '^  shall  take  order  from  time  to  time,  by  and  with 
the  consent  of  two  or  more  justices  of  peace,  to  raise  weekly  or 
otherwise,  (by  taxation  of  every  inhabitant,  parson,  vicar,  and 
other,  and  every  occupier  of  lands,  &c.,  in  such  competent  sum 
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and  sams  of  money  as  they  shall  think  fit,)  competent  sums  of    Mabshall 
money  for  and  towards  the  liecessary  relief  of  the  lame,  impotent,      pitmak. 
old,  &c.,  to  be  gathered  out  of  the  same  parish,  according  to  the 
ability  of  the  same  parish." 

That  explains  the  case  of  Milward  v.  Coffin,  in  which  the 
plaintiff,  who  had  been  rated  as  an  occupier,  was  proved  not  to 
be  such. 

It  is  contended  that  the  plaintiff  is  not  rated  as  an  inhabitant 
simply,  but  as  an  inhabitant  with  stock  in  trade,  and  that  if  he 
has  no  stock  in  trade  it  is  gross  injustice  to  treat  him  as  a  person 
liable  to  be  rated.  But  the  existence  of  the  jurisdiction  is  one 
thing,  and  the  mode  of  exercising  it,  another,  and  if  the  plaintiff 
be  an  inhabitant  he  is  within  the  jurisdiction  of  the  justices. 
This  case  would  go  great  lengths  if  we  were  to  decide  that  every 
inhabitant  could  not  be  rated.  Before  the  late  Act,  it  was  a 
grave  question  whether  a  party  might  not  insist  on  being  rated, 
though  only  a  lodger,  in  order  to  obtain  a  vote. 

I  give  no  opinion  on  the  second  point.  But  on  the  first,  as 
we  are  not  the  Court  to  which  the  appeal  should  be  made,  our 
judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


MUSSELBROOK  v.  DTJNKIN.  ,^^3- 

Jan.  24. 

(9  Bing.  605—608;  S.  C.  2  Moore  &  Scott,  740;  2  L.  J.  (N.  S.)  C.  P.  71 ;  

1  Dowl.  P.  0.  722.)  [  605  ] 

An  award  is  to  be  considered  as  published  when  the  parties  have  notice 
that  it  is  ready  for  delivery  on  payment  of  the  reasonable  charges. 

An  award  in  this  cause,  made  by  a  barrister  under  an  order  of 
Nisi  Prius,  was  ready  for  delivery  on  the  19th  of  May  last,  of 
which  the  parties  had  notice ;  but  an  objection  being  raised  to 
the  arbitrator's  charges,  a  rule  was  obtained  in  Trinity  Term, 
June  14,  to  refer  it  to  the  prothonotary  to  tax  those  charges. 

That  rule  was  made  absolute  June  16,  the  last  day  of  Trinity 
Term  ;  and  the  prothonotary  concluded  his  taxation  in  July. 

Neither  party,  however,  took  up  the  award  till  Saturday,  the 
24th  of  November  last,  when  the  defendant  obtained  possession 
of  it  by  paying  the  charges   allowed    by  the    prothonotary; 
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whereupon  the  plaintiff,  on  the  last  day  of  Michaelmas  Term, 
Monday,  Nov.  26,  obtained  a  rule  ^lisi  to  set  aside  the  award,  on 
the  ground  of  partiality  and  misconduct  in  the  arbitrator ;  his 
having  employed  a  deputy ;  the  reception  of  improper  evidence ; 
and  a  decision  contrary  to  evidence. 

Taddy  and  Coleiidge,  Serjts.,  who  shewed  cause,  contended 
that  the  application  came  too  late : 

By  analogy  to  the  rule  prescribed  for  awards  made  under  the 
statute  of  9  &  10  Will.  III.  c.  15,1  the  application  ought  to  have 
been  made  before  the  last  day  of  the  Term  ensuing  the  publication 
of  the  award.  The  publication  is  when  the  parties  receive  notice 
that  the  award  is  ready  for  delivery :  and  even  if  under  the 
circumstances  of  this  case  the  award  should  be  considered  as 
not  ready  for  delivery  till  the  month  of  July,  still,  an  application 
to  set  it  aside  should  have  been  made  before  the  last  day  of 
Michaelmas  Term :  *  Rogers  y.  Dalli  more, I  Rawsthorny.  Arnold,^ 
Taylor  y.  Gregory. \\  In  an  order  of  reference,  where  the  arbi- 
trator's time  is  limited,  the  word  ^*  publish  "  can  scarcely  have  a" 
different  meaning  from  the  same  word  in  the  statute ;  and 
awards  under  such  orders  would  ^most  always  be  published 
beyond  the  time  allowed,  if  not  deemed  to  be  published  at  the 
time  they  are  ready  for  delivery. 

Wilde  and  Bompas,  Serjts.  in^  support  of  the  rule  : 

An  award  cannot  be  said  to  be  published  to  a  party  before  he 
has  notice  of  its  contents.  The  defendant  had  no  notice  of -the 
contents  of  this  award  till  the  24th  of  November;  if,  therefore,- 
he  had  made  his  application  even  in  the  present  Term,  it  would 
have  been  an  application  within  the  first  Term  after  the  award 
was  published  to  him.  It  would  be  hard  if  one  party  by 
submitting  to  an  improper  charge  could  take  up  an  award, 
and  so  affect  the  party  who  resists  the  charge  with  notice  of 
publication.  The  omission  to  take  the  award  up  earlier  is  the 
laches  as  much  of  the  party  opposing  this  application  as  of  the 

t  See  now   the   Arbitration  Act,  to  set  aside  the  award. — B.  C. 

1889  (52   &   53  Vict.  c.  49),  s.  11.  J  16  B.  R.  592  (6  Taunt,  111). 

This  section  does  not  expressly  state  §  6  B.  &  C.  629. 

any  limit  of  time  for  the  application  ||  2  B.  &  Ad.  774. 


VOL.  XXXV.]  •    1838.     C.  P.     9  BING.  606-^607. 


639 


party  making  it;  the  party  opposing,  therefore,  is  estopped  to 
take  the  objection. 

TiNDAL,  Ch.  J. : 

I  think  the  plaintiff  comes  too  late.  In  all.  cases  within  the 
statute  Will.  III.  a  definite  time  is  prescribed  for  applications 
such  as  the  present,  namely,  before  the  last  day  of  the  Term 
next  after  the  award  shall  have  been  made  and  published. 
Upon  the  meaning  of  the  word  ^^made"  no  difBiculty  arises: 
the  question  is,  what  is  meant  by  the  word  "published?" 
I  think  that  word  is  satisfied  by  the  award's  having  been 
made,  and  notice  having  been  given  to  the  parties  that  it  is 
within  *  their  reach  on  payment  of  just  and  reasonable  expenses. 
And  I  concur  in  thinking  that  the  award  cannot  be  said  to  be 
ready  when  it  is  only  to  be  had  on  submitting  to  a  wrongful 
demand.  But  here  all  objection  to  the  arbitrator's  demand  was 
ended  by  the  prothonotary's  taxation  in  July.  It  has  been  urged 
that  it  would  be  hard  that  the  contents  of  the  award  should  be 
considered  as  published  to  both  parties  by  the  mere  act  of  one  of 
them  in  taking  it  up :  but  there  are  many  cases  in  which  neither 
party  is  willing  to  take  up  the  award ;  and  the  arbitrator  might 
be  deprived  of  any  compensation  for  his  trouble,  if  notice  that 
the  award  is  ready  for  delivery  upon  payment  of  reasonable 
expenses  were  not  held  a  publication  of  the  award. 

The  objections,  too,  on  which  it  is  sought  to  set  aside  this 
award  are  (except  the  last,  which  affords  no  ground  for  the 
motion,)  such  as  might  have  been  made  in  Trinity  Term,  when 
the  arbitrator's  demand  was  referred  to  the  prothonotary. 

I  am  of  the  same  opinion.  The  applicant  knew  all  the  available 
grounds  of  objection  in  Trinity  Term,  and  I  see  no  reason  for 
departing  from  the  practice,  which  has  been  to  consider  awards 
under  an  order  of  Nisi  Prius  in  the  same  light  as  awards  under 
the  statute  9  &  10  Will.  IH. 

BOSANQUET,  J.  : 

Assuming  that  the  award  was  not  published  till  the  protho- 
notary's  taxation  of  the  arbitrator's  demand,  still  the  case  falls 
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within  the  rule  which  has  been  adopted  in  conformity  with  the 
statute  9  &  10  Will.  IH. 

Alderson,  J. : 

I  am  of  the  same  opinion.     This  award  must  be  considered  to 

have  been  published  in  July.     The  party  was  bound  to  apply 

before  the  last  *day  of  the  ensuing  Term,  unless  he  accounts  for 

the  delay.     It  is  not  accounted  for  here,  because  all  the  available 

grounds  of  objection  were  known  in  July. 

Rvle  discharged. 


1833. 
Jan.  25. 


[608] 


WAED  V.  SHEW  and  Another. 

(9  Bing.  608—612 ;  S.  C.  2  Moore  &  Scott,  756 ;  2  L.  J.  (N.  S.)  G.  P.  58.) 

An  authority  to  tenants  **  to  pay  rent  to  J.  S.,  whose  receipt  shall  be 
their  discharge ;  **  does  not  entitle  J.  S.  to  distrain,  although  he  reoeiyes 
the  rents  for  his  own  benefit. 

The  defendant  Shew,  a  bankrupt,  had  conducted  himself  so 
satisfactorily  towards  his  creditors,  that  they  required  the 
assignees  to  reconvey  to  him  his  unsold  freehold  and  leasehold 
estates,  and  among  them  a  house  in  the  occupation  of  the 
plaintiff. 

Before  the  conveyance  was  executed  the  assignees  gave  Shew 
the  following  authority : 

'^Mr.  J.  Shew  having  completed  an  arrangement  with 
Messrs.  Arnot  &  Co.,  his  assignees,  for  the  five  houses  in 
Chequer  Alley,  on  the  21st  of  May,  instant,  and  the  arrears  of 
rent  due  thereon,  the  tenants  on  the  respective  premises  are 
hereby  authorised  to  pay  their  rents  to  the  said  J.  Shew,  whose 
receipt  shall  be  their  discharge. 

BowDBN  &  Walters, 

^^  24th  May,  1881.  Solicitors  to  the  Commission.*' 

Upon  the  strength  of  this  authority.  Shew,  in  the  name  of  the 
assignees,  distrained  on  the  plaintiff  for  rent  arrear ;  whereupon 
the  plaintiff  commenced  this  action  on  the  case. 

The  declaration  contained  several  counts  for  excessive  and 
irregular  distress,  and   one  count  in  trover*     The  defendants 
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pleaded  the  general  issue,  not  guilty,  and  gave  in  evidence,  the        Wabd 
above  authority  in  justification  of  the  distress.     At  the  trial        shew. 
before   Tindal,  Ch.  J.  a  verdict   *having  been   given   for  the       [  '609  ] 
defendants  on  all  the  special  counts,  and  for  the  plaintiff  on 
the  count  in  trover, 

Jones,  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict  for 
the  plaintiff  on  the  ground  that  the  defendant  had  an  interest 
coupled  with  an  authority,  or  at  all  events  an  authority  to 
receive  rents,  which  entitled  him  to  distrain,  upon  the  same 
principle  as  a  receiver  appointed  by  the  Court  of  Chancery. 
In  Pitt  V.  Snowderif^  Lord  Hardwicke  said,  ** receivers  appointed 
by  the  Court  have  a  power,  where  they  see  it  necessary,  to 
distrain  for  rent,  and  need  not  apply  first  to  the  Court  for  a 
particular  order  for  that  purpose:'*  WiUatts  v.  Kennedy, X  So 
they  have  a  power  to  sue  for  double  value  under  the  statute: 
Wilkinson  v.  Colley,% 

The  Judge's  report  having  now  been  read,  the  Court  called  on 

Jones  to  support  his  rule : 

He  contended  that  inasmuch  as  the  defendant  was  to  receive 
the  rent  for  his  own  benefit,  and  his  receipt  was  to  discharge  the 
tenant,  bis  case  was  stronger  than  that  of  a  receiver  in  Chancery. 

Tindal,  Ch.  J. : 

I  think  we  may  decide  this  question  without  infringing  on  the 
rule  as  to  a  receiver  of  the  Court  of  Chancery.  Such  a  receiver 
is  an  officer  appointed  by  the  Court,  under  certain  well-known 
rules,  and  responsible  to  the  Court  for  any  abuse  of  authority : 
here,  by  the  very  terms  of  the  instrument  under  which  the 
defendant  justifies,  the  tenants  only  are  authorised  to  pay  their 
rent  to  the  defendant,  and  to  take  his  receipt  as  a  discharge. 
What  is  that  but  an  intimation  that  the  former  course  of 
payment  being  discontinued,  they  were  *to  be  discharged  if  [  *610  ] 
they  paid  to  Shew  ?  But  that  by  no  means  confers  on  him 
a  power  to  distrain.      If   Shew   had  authority  to  distrain,  he 

t  3  Atk.  750.  §  5  Burr.  2694. 

\  8  Bing.  5. 
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Wakd       could  only  have  distrained  as  bailiff  to  the  assignees,  and  they 
Shew.       would  have  been  responsible  for  any  abuse  of  such  authority. 
Can  it  be  supposed  that  they  would  invest  him  with  a  power  of 
fighting  the  battle  as  to  disputed  rents  at  their  expense  ? 

Pabk,  J. : 

This  is  a  power  to  the  tenants  to  pay  Shew,  but  not  a  power  to 
him  to  demand,  much  less  to  distrain,  for  rent.  Hoggy.  Snaithf 
is  directly  in  point.  There  it  was  held,  that  a  power  of  attorney 
to  receive  all  salary  and  money,  with  authority  to  recover, 
compound,  and  discharge,  and  to  give  releases,  and  appoint 
substitutes,  did  not  authorise  the  attorney  to  negotiate  bills 
received  in  payment,  nor  to  indorse  them  in  his  own  name : 
nor  did  a  power  to  transact  all  business :  and  that  evidence  of 
a  usage  at  the  navy-office  to  pay  bills  indorsed  by  the  attorney 
in  his  own  name,  and  negotiated  by  him  under  such  a  power, 
could  not  be  received  to  enlarge  the  operation  of  the  power. 
Mansfield,  J.  said,  ''If  the  evidence  of  usage  had  been  ten 
times  as  strong,  it  would  not  have  authorised  this  transaction.'* 
And  Lawrence,  J.  referred  to  Hay  v.  Goldsmid^X  where,  under 
a  power  to  transact  all  business,  ''  J.  and  B.  Duff  received  an 
India  bill  for  2,920Z.  8«.  lOd.,  payable  to  the  testator  or  his  order, 
which  each  of  them  indorsed  'for  Major-General  Patrick  Duff, 
per  procuration,  James  Duff,  Kobert  Duff.'  They  discounted 
the  bill  with  the  defendants,  and  raised  money  on  it.  The 
defendants,  by  their  broker,  received  of  the  India  Company 
the  money  due  on  the  bill.  At  the  trial,  a  verdict  was  found 
[  *6ii  ]  for  the  plaintiffs ;  *and  Erskine  for  the  defendants  having 
obtained  a  rule  nisi,  for  setting  aside  the  verdict  and  entering  a 
nonsuit,  the  question  for  the  Court  of  King's  Bench  was,  whether 
J.  and  B.  Duff  had  any  authority  to  indorse  and  discount  the 
bill?  The  Attorney-General  (Gihhs),  and  Wilson^  shewed  cause, 
and  contended  that  the  power  of  attorney  gave  the  Duffs 
authority  to  receive  only,  and  not  to  negotiate  the  bill.  Erskine 
and  Gaselee,  contra,  relied  on  the  words  'to  transact  all  business,' 
as  giving  an  authority  to  do  more  than  merely  to  receive,  and 
contended,  that  the  indorsement  was  only  a  substitution  of  other 

t  9  E.  E.  788  (1  Taunt.  347).  J  9  E.  B.  790  (1  Taunt.  349). 
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persons  for  the  attomies  themselves,  which  the  power  enabled       Wabd 


V. 


them  to  make.  The  cases  of  Howard  y.  Baillieyj:  and  Gardner  shbw. 
V.  Baillie,l  were  referred  to  in  the  coarse  of  the  argument.  The 
Court  was  of  opinion,  that  the  power  to  transact  business  did  not 
authorise  the  Duffs  to  indorse  the  bill.  The  most  large  powers 
must  be  construed  with  reference  to  the  subject-matter.  The 
words  *all  business,'  must  be  confined  to  all  business  necessary 
for  the  receipt  of  the  money.'' 

That  case  is  precisely  in  point.  The  authority  of  a  receiver  in 
Chancery  to  distrain  is  not  disputed,  but  it  rests  on  totally 
different  grounds. 

BOSANQUET,  J. : 

If  this  had  been  an  action  of  replevin,  and  the  defendant  had 
made  cognisance  as  bailiff  of  the  assignees,  his  authority  might 
have  been  traversed  ;  and  the  question  whether  he  had  authority 
or  not,  depends  on  the  construction  of  the  instrument  of  May  24, 
1881.  But  the  nature  of  that  instrument  is  an  authority  to  the 
tenants  to  pay,  not  to  the  defendant  to  distrain.  The  authority 
to  the  tenants  to  pay  might  perhaps  authorise  the  defendant  to 
demand,  because  his  receipt  is  to  be  a  discharge  to  the  tenants ; 
but  authorities  *must  be  construed  strictly  with  reference  to  [  •612  ] 
their  subject-matter,  and  here  there  is  no  power  to  distrain.  In 
Murray  v.  East  India  Company,^  it  was  held,  thit  a  power  of 
attorney,  authorising  an  agent  to  demand,  sue  for,  recover,  and 
receive,  by  all  lawful  ways  and  means  whatsoever,  all  monies, 
debts,  and  dues  whatsoever,  and  to  give  sufficient  discharges,  did 
not  authorise  him  to  indorse  bills  for  his  principal.  This  case  is 
distinguishable  from  that  of  receivers  in  Chancery,  because  they  are 
itppointed  by  and  responsible  to  the  Court,  and  act  under  settled 
TTiles.  The  present  is  a  private  authority,  and  must  be  construed 
in  the  ordinary  way. 

AXDERSON,  J.  : 

I  am  of  the  same  opinion.  The  instrument  contains  an 
authority  to  the  tenants  to  pay,  and  to  the  defendant  to  give  a 

t  3  E.  E.  531  (2  H.  Bl.  618).  §  24  E.  E.  325  (5  B.  &  Aid.  204). 

J  3  S.  E.  531,  538  (6  T.  E.  591). 
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wakd       discharge,  and    all  powers  necessary  for  those  purposes  are 

Shew.       implied  in  that  authority;  but  the  authority   for   which   the 

defendant  contends,  is  one  which  would  render  the  assignees 

responsible  to  the  tenants  in   respect  of  all  acts  done  by  the 

defendant.      That  would  be  an  authority  much  larger  than  is 

necessary  for  the  purpose  of  receiving  rents,  and  therefore  this 

rule  must  be  discharged. 

Rule  discliarged. 


1833.  HOPCEAFT  V.  KEYS. 

Jan.  26. 
(9  Bing.  613—617  ;  S.  C.  2  Moore  &  Scott,  760.) 

L         J  Defendant  having  only  a  defeasible  title  demised  to  plaintiff  for  years : 

before  the  first  quarter's  rent  was  due,  plaintiff  was  evicted  by  title 
paramount  to  defendant's,  and  remained  out  of  possession  for  some 
weeks ;  he  then  entered  again  under  a  new  agreement  with  the  person 
who  had  evicted  him  by  title  paramount : 

Held,  that  defendant  was  not  entitled  to  distrain,  and  that  the  eviction 
might  be  given  in  evidence  on  the  issue  of  nan  ttnui'L 

Keplevin.  The  defendant  made  cognisance  as  bailiff  of 
Hawkins  for  a  quarter's  rent  of  a  house,  due  on  the  12th  of  May^ 
1882,  from  the  plaintiff  as  tenant  to  Hawkins. 

The  plaintiff  pleaded  non  tenuit,  upon  which  issue  was  taken. 

It  appeared  at  the  trial  before  Tindal,  Ch.  J.,  that  Hopcraft 
was  let  into  possession  by  Hawkins  upon  the  12th  February,  1881, 
as  tenant  for  one  year  certain,  at  a  rent  payable  quarterly ; 
Hawkins  undertaking  to  finish  the  house  by  a  certain  time,  and 
to  give  Hopcraft  the  option  of  a  lease  at  the  end  of  the  year.  But 
Hawkins  himself  had  no  other  title  to  the  premises,  than  an 
agreement  with  one  Kent,  bearing  date  the  17th  September,  1830, 
by  which  Kent  agreed  to  grant  him  a  lease  after  Hawkins  should 
have  finished  the  houses  described  in  the  agreement;  reserving 
to  himself  an  express  power  of  re-entry,  and  avoiding  the 
agreement,  if  the  houses  were  not  completed  within  six  months 
from  the  date  of  the  agreement.  It  was  proved  at  the  trial,  that 
the  houses  were  not  finished  within  the  time,  and  that  Kent, 
upon  the  2nd  of  April,  which  was  before  any  rent  became  due 
from  Hopcraft  to  Hawkins,  re-entered  for  the  condition  broken, 
and  turned  all  persons  found  upon  the  premises,  and  amongst 
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others  Hopcraft,  out  of  possession.  Kent  immediately  put  a  man 
into  possession  of  Hopcraft's  house,  who  remained  there  for  i&ve 
weeks ;  after  which  Kent  proceeded  to  i&nish  the  house,  which 
took  up  eight  or  nine  weeks  more ;  and  subsequently  to  this 
Hopcraft  took  the  house  from  Kent  upon  a  new  *agreement,  and 
for  a  different  rent,  under  which  agreement  he  was  in  possession 
at  the  time  of  taking  the  distress. 

It  was  contended  on  the  part  of  Hawkins,  that  all  this  was  the 
result  of  collusion  between  the  plaintiff  and  Kent ;  but  that  point 
was  left  to  the  jury,  who,  being  of  opinion  there  had  been  no 
fraud  or  collusion,  found  for  the  plaintiff : 

A  rule  nwi  was  obtained  to  set  aside  this  verdict,  on  the 
ground,  that  the  plaintiff  having  taken  under  Hawkins,  was 
estopped  to  say  he  had  no  title:  BalU  v.  Westwood,\  Parry 
V.  Hou8e,\  Neave  v.  Moss,^  Rogers  v.  Pitcher, \  Doe  v.  Lady 
Smyihe  S.  and  that  at  all  events  the  eviction  by  Kent  should 
have  been  pleaded,  and  could  not  be  given  in  evidence  on  the 
issue  of  non  tenuit. 


HOPOBAFT 

V. 

KET& 


[  •^l^  ] 


Andrews,  Serjt.  who  shewed  cause,  admitting  that  a  tenant 
may  not  in  general  dispute  his  lessor's  title,  contended, 
nevertheless,  that  he  may  shew  such  title  to  have  expired  before 
the  time  of  the  distress:  England  d.  Syburn  v.  Slade,j:\  Neave 
Y.M088,  Gracenorw,  Woodhou8e:ll  and  though  it  be  necessary 
to  plead  the  eviction  where  the  lessor  himself  has  dispossessed 
the  lessee,  yet  where  the  lessor *s  title  has  expired,  and  the  tenant 
actually  holds  under  another,  those  facts  may  be  properly 
established  under  the  issue  of  7ion  tenuit. 


Wilde  and  Coleridge,  Serjt.  contra,  in  addition  to  the  cases 
cited  upon  obtaining  the  rule  nisi,  referred  to  the  authorities 
cited  in  Serjt.  Williams'  note  2  to  Salmon  v.  Smith,%%  to  shew 
that  the  eviction  of  the  plaintiff  ^by  Kent  ought  to  have  been 
pleaded ;  in  which  case  Hawkins  might  have  been  prepared  with 
evidence  to  shew  collusion. 


t  2  Camp.  11. 

X  Holt,  N.  P.  489. 

§  25  E.  R.  650  (1  Bing.  369). 

II  6  Taunt.  202. 


H   16  R.  R.  486  (4  M.  &  S.  347). 
tt  2  R.  R.  498  (4  T.  R.  682). 
It  25  R.  R.  582  (1  Bing.  38). 
§  §  1  Wms.  Saund.  204. 
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HOPCRAFT       TiNDAL,  Ch.  J.  : 
r. 

Keys.  I  hope  nothing  which  I  am  about  to  observe,  will  be  supposed 

to  break  in  upon  the  established  rule  of  law,  that  the  tenant  so 
long  as  he  remains  in  possession  shall  never  be  allowed  to  dispute 
the  title  of  the  landlord  from  whom  such  possession  was  received. 
But  upon  the  facts  proved  at  the  trial  of  this  cause,  that  rule,  as 
it  appears  to  me,  does  not  apply  to  the  present  case ;  for  upon 
the  whole  of  the  evidence,  Hopcraft,  at  the  time  of  the  distress, 
was  not  in  possession  under  any  tenancy  he  derived  from 
Hawkins,  but  under  a  new  and  distinct  holding  which  he  took 
from  Kent,  at  a  period  long  subsequent  to  the  time  when 
Hawkins's  title  had  expired.  The  facts  were  these :  Hopcraft 
was  let  into  possession  by  Hawkins  upon  the  12th  of  February, 
1881,  as  tenant  for  one  year  certain,  at  a  rent  payable  quarterly ; 
Hawkins  undertaking  to  finish  the  house  by  a  certain  time,  and 
to  give  Hopcraft  the  option  of  a  lease  at  the  end  of  the  year. 
But  Hawkins  himself  had  no  other  title  to  the  premises  than  an 
agreement  with  Kent,  bearing  date  the  17th  of  September,  1830, 
by  which  Kent  agreed  to  grant  him  a  lease,  after  Hawkins  should 
have  finished  the  houses  described  in  the  agreement ;  reserving 
to  himself  an  express  power  of  re-entry  and  avoiding  the 
agreement,  if  the  houses  were  not  completed  within  six  months 
from  the  date  of  the  agreement.  It  was  proved  at  the  trial  that 
the  houses  were  not  finished  within  the  time,  and  that  Kent, 
upon  the  2nd  of  April,  which  was  before  any  rent  became  due 
from  Hopcraft  to  Hawkins,  re-entered  for  the  condition  broken, 
turning  all  persons  found  upon  the  premises,  and  amongst  others 
Hopcraft,  out  of  possession.     Kent  immediately  put  a  man  into 

[♦616]  possession  of  *Hopcraft's  house,  who  remained  there  for  five 
weeks,  after  which  Kent  proceeded  to  finish  the  house,  which  took 
up  eight  or  nine  weeks  more,  and  subsequently  to  this,  Hopcraft 
took  the  house  from  Kent  upon  a  new  agreement  and  for  a 
different  rent,  under  which  he  was  in  possession  at  the  time  of 
taking  the  distress.  All  this  might  indeed  have  been  colourable, 
and  the  result  of  collusion  between  the  tenant  and  the  ground 
landlord  to  get  rid  of  Hawkins ;  and  if  it  had  been  so,  no  doubt 
it  would  not  have  had  such  effect ;  but  the  point  was  left  to 
the  jury,  who  thought  there  was  nothing  fraudulent  or  collusive. 
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I  thought,  therefore,  at  the  trial,  and  still  think,  that  it  was  Hopcraft 
competent  for  the  plaintiff  to  shew  that  his  landlord  had  a  keys. 
defeasible  title  only,  and  that  such  title  was  actually  defeated 
before  any  rent  became  due,  and  that  the  rule  above  adverted  to 
could  not  apply  to  the  case  where  the  tenant  had  been  actually 
turned  out  of  possession,  and  kept  out  a  considerable  time,  and 
afterwards  entered  under  a  new  agreement  bond  fide  entered  into 
with  a  different  person. 

It  is  objected,  however,  that  such  evidence,  if  it  amounts  to  an 
answer  to  the  distress,  could  not  be  given  in  evidence  under  non 
tenuit,  but  should  have  been  pleaded  specially  as  an  eviction.  It 
may  be  admitted,  that  in  ordinary  cases,  an  eviction  must  be 
specially  pleaded ;  but  here  the  only  question  was,  whether 
Hopcraft  held  as  tenant  to  Hawkins  at  the  time  of  the  distress, 
not  whether  he  had  been  tenant  to  him  on  former  and  different 
occasions ;  and  this  was  negatived  by  the  evidence,  which  shewed 
that,  at  the  time  of  the  distress,  he  was  in  upon  a  contract  bond 
fide  entered  into  with  another  person  long  subsequent  to  the  time 
when  such  former  tenancy  was  determined.  Such  evidence 
appears  to  me  to  be  applicable  to  the  issue  upon  non  tenuit,  and 
I  therefore  think  the  rule  should  be  discharged. 

Park,  J. :  [  617  ] 

The  rule  by  which  a  tenant  is  precluded  from  contesting  his 
landlord's  title,  is  so  well  established  that  it  cannot  be  disturbed ; 
but  I  put  this  case  on  the  ground  taken  by  my  Lord  Chief 
Justice,  that  at  the  time  of  the  distress  Hawkins's  title  had 
expired,  and  the  plaintiff  did  not  at  that  time  hold  as  his  tenant. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  All  collusion  in  this  case  has  been 
negatived  by  the  finding  of  the  jury.  The  question  is,  whether 
the  plaintiff  was  tenant  to  Hawkins  at  the  time  of  the  distress. 
It  is  true  that  a  tenant  cannot  dispute  his  landlord's  title,  but  he 
may  shew  that  the  title  has  expired.  And  what  are  the  facts 
here  ?  Kent  had  a  right  to  re-enter  on  the  2nd  of  April,  if  the 
houses  were  not  finished  according  to  the  agreement  of  the  17th 
September.     He  did  so,  and  turned  the  plaintiff  out.     It  was  not 
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HopcBAFT  necessary  that  the  plaintiff  should  contest  the  right  of  Kent  to 
Kbtb.  enter,  whose  title  was  clear :  he  went  out,  and  was  actually  out 
of  possession  for  some  weeks.  It  has  been  contended  that  this 
eviction  ought  to  have  been  pleaded.  If  Hawkins,  during  the 
continuance  of  the  term  demised  by  him  to  the  plaintiff,  had 
evicted  his  own  lessee,  the  eviction  ought  to  have  been  pleaded. 
But  when  his  title  had  expired,  in  consequence  of  which  the 
plaintiff  had  been  turned  out,  and  had  again  come  into  possession 
under  a  new  and  distinct  demise  by  Kent,  it  appears  to  me  that 
he  was  entitled  to  give  that  matter  in  evidence  under  the  issue 
of  non  tenuit. 

Alderson,  J. : 

I  am  not  free  from  doubt  in  this  case,  but  as  the  rest  of  the 
Court  entertains  a  clear  opinion,  I  am  not  prepared  to  disagree. 

Rule  discharged. 


1833.  ALLAN  AND  Another  v.  KENNING. 

Jan,  28. 

(9  Bing.  618—620  ;  S.  C.  2  Moore  &  Scott,  768.) 


[618] 


**  Whereas  W.  C.  is  indebted  to  you,  and  may  have  occasion  to  make 
further  purchases  from,  you,  as  an  inducement  to  you  to  continue  your 
dealings  with  him,  I  undertake  to  guarantee  you  in  the  sum  of  100/. 
payable  to  you  in  default  on  the  part  of  the  said  W.  C.  for  two  months: " 

Held,  a  continuing  guaranty. 

Assumpsit  on  the  following  guaranty : 

"Gentlemen, 

**  Whereas  W.  Couchman  is  indebted  to  you  in  a  sum  of  money, 
and  may  have  occasion  to  make  further  purchases  from  you,  as 
an  inducement  to  you  to  sell  him  such  goods,  and  continue  your 
dealings  with  him,  I  hereby  agree  and  undertake  to  guarantee 
you  in  the  sum  of  lOOZ.,  payable  to  you,  in  default  on  the  part  of 
the  said  W.  Couchman,  for  two  months. 

"  July  24th,  1829.  "  J.  Kenning." 

"  To  Messrs.  Allan." 

The  declaration,  setting  out  the  guaranty  according  to  its 
supposed  legal  efifect,  stated  the  lOOZ.  to  be  payable  to  the 
plaintiflFs  on  two  months'  notice  of  the  default  of  W.  Couchman. 
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At  the  time  of  the  guaranty  Couchman  was  dealing  with  the       AliiAn 
plaintififs  at  a  credit  of  four  months.     In  January,  1830,  he  failed,      kenning. 
being  at  that  time  more  than  1002.  in  debt  to  the  plaintiffs. 

At  the  trial  before  Tindal,  Ch.  J.  it  was  contended,  on  the  part 
of  the  defendant,  that  this  guaranty  was  to  enure  for  two  months 
only  from  the  time  it  was  given ;  but  the  Chief  Justice  esteeming 
it  a  continuing  guaranty,  a  verdict  was  found  for  the  plaintiffs, 
which 

Jones y  Serjt.  obtained  a  rule  nisi  to  set  aside,  and  enter  a 
nonsuit  instead,  upon  the  objection  taken  at  the  trial,  and  also 
for  a  variance  in  the  declaration,  contending  that,  by  no 
construction  of  the  guaranty,  could  the  defendant  claim  two 
months'  time  for  payment  after  notice  of  Couchman's  default ; 
for,  if  so,  the  plaintiffs  *might  be  obliged  to  give  six  or  eight  [  *619  ] 
months'  credit  instead  of  two. 

Andrews  and  Stephen^  Serjts.,  who  shewed  Cause,  argued 
that,  as  Couchman  was  dealing  at  a  credit  of  four  months,  the 
guaranty  would  have  been  useless  if  it  were  to  secure  the  plaintiffs 
for  no  more  than  two  months  from  its  date  ;  and  that,  as  to  the 
alleged  variance  in  the  declaration,  it  was  the  only  exposition 
which  the  obscure  language  of  the  latter  part  of  the  guaranty 
admitted  of.  They  contended,  also,  that  this  objection  had  not 
been  taken  at  the  trial,  and,  therefore,  ought  not  to  be  entertained 
now. 

Jones  having  been  heard  in  support  of  his  rule, 

Tindal,  Ch.  J.  said : 

I  entertain  no  doubt  that  this  is  a  continuing  guaranty,  and 
that  it  was  to  be  binding  on  the  defendant  till  the  parties  came 
to  an  understanding  that  they  would  be  off. 

**  Whereas  W.  Couchman  is  indebted  to  you  in  a  sum  of  money, 
and  may  have  occasion  to  make  further  purchases," — it  is  to  be 
observed  that  there  is  no  limitation  of  time  for  such  purchases — 
''  as  an  inducement  to  you  to  sell  him  such  goods,  and  continue 
your  dealings  with  him,  I  hereby  undertake  to  guarantee  you." 
This  indicates  a  clear  intention  that  the  dealings  should  be 
continued  until  further  notice. 
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Allan  Ib  there,  then,  any  variance  in  the  statement  of  the  defendant's 

Kenning,  undertaking?  That  depends  on  the  natural  meaning  of  these 
words,  **I  undertake  to  guarantee  you  in  the  sum  of  lOOZ., 
payablejto  you  in  default  on  the  part  of  the  said  W.  Couchman 
for  two  months."  I  should  infer  from  these  words,  that  on  the 
default  of  W.  Couchman  for  two  months,  the  defendant  would 
immediately  be  liable ;  but  it  is  alleged  in  the  declaration,  that 

[  ♦620  ]  *he  I  was  to  be  liable  on  receiving  two  months*  notice  of 
Couchman's  default.  As  it  might  not  be  possible  to  serve  the 
defendant  I  with  immediate  notice,  that  construction  might 
protract  his  liability  beyond  the  period  intended.  It  seems 
therefore  that  the  statement  objected  to  is  a  variance.  But  as  it  is 
not  agreed  whether  the  objection  was  taken  at  the  trial,  instead  of 
a  nonsuit  there  must  be  a  new  trial  on  pa^onent  of  costs  by  the 
plaintiff;  however,  as  the  plaintiff  will  be  permitted  to  amend, 
it  will  be  better  that  the  defendant  should  consent  to  pay  the 
sum  sought  to  be  recovered,  deducting  his  costs  of  the  late 
trial. 

The  rest  of  the  Court  concurring,  the  rule  was  made  absolute 

for  a  new  trial. 

Ride  absolute  accordingly. 


1833.  HAMLET  AND  Others  v,  EICHAEDSON.f 

Jan.  31. 
(9  Bmg.  644—647  ;  S.  C.  2  Moore  &  Scott,  811.) 

L        -•  Where  money  is  paid  after  suing  out  process  to  recover  it,  the  defen- 

dant, before  he  pays,  knowing  the  cause  of  action  for  which  the  writ  is 
sued  out,  and  there  being  no  fraud  on  the  part  of  the  plaintiff,  no  action 
is  maintainable  to  recover  such  money  back. 

This  was  an  action  for  money  had  and  received,  in  which  the 
plaintiffs  sought  to  get  back  a  sum  paid,  as  they  alleged,  to  the 
defendant  by  mistake,  in  the  course  of  some  transactions  arising 
out  of  a  charter-party.  It  appeared,  however,  upon  the  trial 
of  this  cause,  that  the  payment  in  question  was  made  by  the 
plaintiffs  after,  and  in  consequence  of   the  issuing  of  a   writ 

t  Distinguished  in  Davis  v.  Hedges      Cited  and  followed  in  Moore y,  Fulham 
(a  case  of  cross-demand)  (1871)  L.  R.       Vestnj,  '95,  1  Q.  B.  399,  64  L.  J.  Q.  B. 
Q.  B.  687,  692,  40  L.  J.  Q.  B.  276.      226.— R.  C. 
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against  them  for  the  amount.     The  payment  was  proved  to  have      Hamlet 

been  made  in  the  month  of  May,  1827,  after  process  had  been  Richardson. 

issued  against  the  plaintiffs,  in  the  month  of  April  preceding, 

for  the  purpose  of    recovering  this  very   sum,   and  after  an 

appearance  entered  to  such  process.     Before  the  writ  was  issued, 

the  defendants  in  that  action  (the  present  plaintiffs)  had  received 

letters  addressed  to  each  of   them,  stating  the  intention  to  sue 

for  the  money  now  in  question,  in  terms  suflSciently  explicit, 

*to  call  their  attention  to  the  subject  in  dispute ;  after  which,       [  *6*^  ] 

the  money  claimed  in  that  action  was  paid. 

But  the  jury  having  found  a  verdict  for  the  plaintiffs,  and 
also,  that  the  payment  had  been  made  without  knowledge  or 
reasonable  means  of  knowledge  of  the  facts  on  which  the  demand 
had  proceeded, 

Jones,  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict  as 
contrary  to  evidence,  and  also,  because  the  plaintiffs  having  paid 
the  sum  in  question  under  legal  process,  were,  by  that  circum- 
stance, estopped  from'  suing  to  recover  it  back :  Marriot  v. 
Hampton, ^  Brown  v.  M'Kinally.l 

Wilde,  Serjt.  who  shewed  cause,  after  attempting  to  reconcile 
the  verdict  with  the  evidence,  observed,  that  in  Marriot  v. 
Hampton,  the  plaintiff  sought  to  recover  back  money  which  he 
had  paid  under  a  judgment  entered  upon  a  cognovit :  here  the 
plaintiffs  had  paid  upon  mesne  process,  and  according  to  the 
finding  of  the  jury  had  paid  without  knowledge,  or  means  of 
knowledge  of  the  propriety  of  the  demand.  They  were  not 
estopped  therefore  by  any  judgment  of  the  Court,  and  the  mere 
circumstance  of  payment  after  process  was  no  recognition  of  the 
justice  of  the  suit.  In  Cohden  v.  Kendnck,^  an  objection  was 
taken  at  the  trial,  that  that  action  was  in  effect  to  put  the  same 
sum  in  litigation  a  second  time,  which  had  been  recovered  in  the 
former  action  by  Kendrick  against  Cobden  ;  but  Lord  Kenyon 
overruled  the  objection,  on  the  ground  that  the  money  had 
been  paid  under  a  compromise,  and  not  under  the  judgment  of  a 
Court. 

t  4  R.  R.  439  (7  T.  R.  209).  §  2  R.  R.  424  (4  T.  R.  431). 

X  o  R.  R.  739  (1  Esp.  279). 
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Hamlet  Jones  and  BompaSy  Serjt.  in  support  of  the  rule,  observed 

RicHABDsoN.  tbfl't  in  Cobden  v.  Kendrick,  the  defendant  had  been  guilty  of 
[  646  ]       fraud. 

Cur,  adi\  vidU 

TiNDAL,  Ch.  J. : 

Upon  the  motion  to  set  aside  the  verdict  for  the  plaintiffs  in 
this  case,  two  points  have  been  made ;  first,  that  the  verdict  is 
against  evidence ;  and  secondly,  that  the  payments  made  by  the 
plaintiffs  was  a  payment  made  after,  and  in  consequence  of  the 
issuing  of  a  writ  against  them,  and  being  a  payment  under 
compulsion  of  legal  process,  the  money  paid  cannot  be  recovered 
back.  As  to  the  first  point,  after  full  consideration  of  the 
evidence  in  the  cause,  we  think  the  jury  have  not  drawn  a  right 
conclusion  from  the  facts  proved  before  them;  but  we  hold  it 
better  not  to  enter  into  a  discussion  upon  the  particular  facts,  in 
order  that  the  case  may  be  laid  before  a  second  jury  with  the 
least  possible  prejudice  against  either  party. 

The  consideration  of  the  second  point  becomes  therefore 
unnecessary;  but  as  it  may  be  important  for  the  plaintiffs  to 
be  acquainted  with  the  opinion  we  have  formed  upon  the  law, 
as  it  applies  to  the  facts  given  in  evidence  on  the  former  occasion, 
in  order  to  regulate  the  course  of  their  future  proceedings,  we 
shall  state  shortly  such  opinion.  The  payment  was  proved  to 
have  been  made  in  the  month  of  May,  1827,  after  process 
had  been  issued  against  the  plaintiffs  in  the  month  of  April 
preceding,  for  the  purpose  of  recovering  this  very  sum,  and 
after  an  appearance  entered  to  such  process.  Before  the  writ 
was  issued  the  defendants  in  that  action  (the  present  plaintiffs) 
had  received  letters  addressed  to  each  of  them,  stating  the 
intention  to  sue  for  the  money  now  in  question,  in  terms 
sufl&ciently  explicit,  to  call  their  attention  to  the  subject  in 
[  *647  ]  dispute  ;  after  which  the  *money  claimed  in  that  action  was 
paid.  We  think  this  money  was  paid  under  compulsion  of  legal 
process.  In  Marriot  v.  Hampton,  it  does  not  appear  to  what 
precise  point  the  action  had  been  carried  before  the  money  was 
paid,  though,  from  the  circumstance  of  a  cognovit  having  been 
given  for  the  costs,  it  is  probable  the  declaration  had  been 
delivered.     But  the  judgment  of  the  Court  is  expressed  in  very 
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general  terms,  namely,  that,  **  after  a  recovery  by  process  of  law,      Hamlet 

there  must  be  an  end  of  litigation."     In  Brown  v.  M^KinaUy,\  Richardson. 

the  payment  made  by  the  plaintiff  in  the  former  action,  which 

had  been  brought  against  him  by  the  defendant,  was  a  payment 

made  after  action  brought,  but  in  what  stage  of  the  action  does 

not  appear.     Lord  Eenyon  held  the  action  not  maintainable,  for 

that  to  allow  it,  would  be  to  try  every  such  question  twice.     In 

Milnes  Y,  Duncan, I  Mr.  Justice  Holroyd  says,  "If  the  money 

had  been  paid  after  proceedings  had  actually   commenced,   I 

should  have  been  of  opinion  that,  inasmuch  as  there  was  no 

fraud  in  the  defendant,  it  could  not  be  recovered  back."     And 

as  to  the  case  of  Cohden  v.  Kendricky  if  it  can  be  supported  as 

to  this  point,  we  think  it  can  only  be  so  on  the  ground  of  fraud 

in  the  defendant.     We  think  the  rule  of  law  is  accurately  laid 

down  by  Mr.  Justice   Holroyd  ;  and   that,  as  the  money  was 

paid  in  this  case  after  the  suing  out  process  to  recover  it,  the 

defendants  in  the  former  action  knowing  the  cause  of  action  for 

which  the  writ  was  sued  out  before  they  paid  the  money,  and 

there  being  no  fraud  on  the  part  of  the  plaintiff  in  that  action, 

it  appears  to  us,  that  no  action  is  maintainable  to  recover  it  back. 

The  rule  for  a  new  trial  must  therefore  be  made  absolute  on 

payment  of  costs. 

Ride  absolute. 


MOEGAN  V.  BIENIE.  isas. 

April  17. 
(9  Bing.  672—676 ;  S.  C.  3  Moore  &  Scott,  76.)  ^ 

Condition  precedent.  Defendant  was  to  pay  for  building  upon  receiving  *-  -^ 
an  architect's  certificate  that  the  work  was  done  to  his  satisfaction.  The 
architect  checked  the  builder's  charges,  and  sent  them  to  defendant : 
Held,  that  this  did  not  amount  to  such  a  certificate  of  satisfaction  as  to 
enable  the  builder  to  sue  defendant,  although  defendant  had  not  objected 
to  pay  on  the  ground  that  no  sufficient  certificate  had  been  rendered. 

This  was  an  action  on  a  builder's  contract,  by  which  it  was 
stipulated,  among  other  things,  that  all  the  proposed  erections 
should  be  done  in  a  good  and  workmanlike  manner,  and  with 
good  sound  and  well-seasoned  materials,  and  be  completed  to  the 
reasonable  satisfaction  of  A.  B.  Clayton,  or  other  the  architect 

t  5  B.  E.  739  (1  Esp.  279).  J  30  B.  B.  498  (6  B.  &  C.  679). 
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HoBOAN  for  the  time  being  of  the  defendant,  his  executors  or  adminis- 
BiBNiE.  trators,  *on  or  before  the  29th  day  of  October  next  ensuing  the 
[  *67S  ]  date  thereof,  or  such  further  day  as  the  said  A.  B.  Clayton,  or 
such  other  architect,  and  the  said  plaintiff  should  mutually 
agree  upon.  It  was  further  provided,  that  no  additions  or 
alteration  should  be  admitted  unless  directed  by  the  defendant, 
his  executors  or  administrators,  or  his  or  their  surveyor,  in 
writing  ;  nor  should  any  additions  to  or  alterations  of  the  works 
thereby  contracted  for,  and  contained  in  the  particulars  therein 
specified,  vitiate  or  vacate  the  contract  thereby  made,  but  the 
price  or  allowance  to  be  made  in  respect  of  any  agreed  additions 
or  alterations,  should  be  added  to  or  deducted  from  the  monies 
that  should  become  payable  by  virtue  of  the  said  memorandum 
of  agreement  as  the  case  might  require,  such  price  or  allowance 
being  first  estimated  or  settled  by  the  surveyor  or  architect  of  the 
said  defendant,  who  should  be  sole  arbitrator  in  settling  such 
price  or  allowance,  and  all  disputes  that  should  or  might  arise 
in  or  about  the  premises :  And  the  defendant  thereby  promised 
and  agreed,  in  consideration  of  the  buildings  and  works  to  be 
done  and  executed  by  the  said  plaintiff,  in  manner  in  the  said 
memorandum  of  agreement  mentioned,  that  the  defendant  would 
pay  or  cause  to  be  paid  to  the  plaintiff  the  sum  of  1,250/.  in 
manner  following,  that  is  to  say,  that  he  would  pay  or  cause  to 
be  paid  such  a  sum  of  money,  as  would  be  equal  to  three-fourth 
parts  of  the  price  of  the  works  thereby  contracted  for,  which 
should  have  been  executed  and  performed  according  to  the  true 
intent  and  meaning  of  the  said  memorandum  of  agreement,  upon 
receiving  a  certificate  in  writing  signed  by  the  said  A.  B.  Clayton, 
or  other  the  architect  of  the  defendant,  testifying  that  the 
flooring-joists  of  the  first  story  of  the  said  dwelling-house  had 
been  actually  laid,  and  his  approval  of  the  works  so  executed ; 
such  further  sum  of  money  as  would  be  equal  to  three-fourth 
[  *674  ]  parts  of  *the  price  or  value  of  the  further  works  that  should 
have  been  done  subsequently  to  the  date  of  the  architect's  said 
certificate,  upon  the  completion  of  the  carcase  of  the  dwelling- 
house  ;  and  the  balance  or  sum  which  should  be  found  due  to 
the  plaintiff,  after  deducting  the  two  previous  payments,  within 
two  calendar  months  after  receiving  the  said  architect's  certificate 
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that  the  whole  of  the  buildings  and  works  thereby  contracted  for      Mokoan 
had  been  executed,  and  completed  to  his  satisfaction.  Bibnib. 

The  work  having  been  completed,  the  plaintiff  sought  by  this 
action  to  recover  his  charges  for  some  additional  work  not 
contained  in  the  original  contract. 

At  the  trial  it  appeared,  that  Mr.  Clayton,  the  architect,  had 
examined  and  approved  of  the  plaintiff's  charges  for  the  buildings 
mentioned  in  the  agreement,  and  had  written  the  following  letter 
to  the  defendant,  more  than  two  months  before  the  action: 
**  With  this  you  will  receive  Mr.  Morgan's  account.  My  private 
statement,  shewing  the  variations  of  prices  and  qualities,  shall 
be  copied  and  forwarded  to  you.  As  regards  to  when  and  where 
executed,  my  only  data  exist  in  my  measuring  book,  which  shall 
be  open  for  your  inspection  at  any  time  at  my  oflSce.  I  also 
forward  you  the  drawings  marked  6  and  7,  and  the  original 
elevation  and  plan  submitted  to  the  commissioners  of  woods  and 
forests.     I  remain,  &c. 

"  March  24,  1832.  ^'  ^'  Clayton." 

This  letter  contained  an  account,  headed,  '*  Final  statement  of 
extras  and  omissions  of  the  carcase  of  a  house  for  George 
Bimie,  Esq.,  by  T.  Morgan,  builder." 

A  letter  was  also  put  in,  addressed  to  Clayton  by  the  defendant, 
April  4th,  1832,  in  which  he  asked  for  Clayton's  private  state- 
ment of  prices  and  quantities ;  expressed  himself  anxious  to 
have  the  matter  speedily  settled  ;  and  made  no  objection  on  the 
ground  of  not  *having  received  a  certificate.  But  as  it  did  not  [  *675  ] 
appear  that  Mr.  Clayton  had  ever  given  any  certificate  of  his 
satisfaction  as  to  the  mode  in  which  the  work  had  been  executed, 
TiNDAL,  Ch.  J.  directed  a  nonsuit,  on  the  ground  that  the  delivery 
of  such  a  certificate  was  a  condition  precedent  to  the  plaintiff's 
right  of  action. 

Spankie,  Serjt.  now  moved  to  set  aside  this  nonsuit  on  the 
ground,  that  the  agreement  did  not  require  the  certificate  touching 
the  additions  to  be  [in]  writing ;  and  that  Mr.  Clayton's  allowance 
of  the  plaintiff's  charges  must  be  deemed  an  implied  certificate, 
for  he  could  not  allow  the  charges  to  be  correct  without  implying 
thereby  that  the  building  had  been  executed  to  his  satisfaction. 
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Morgan      Besides,    it   might    be    doubtful  whether   any  certificate  were 
BiBNiE.      requisite  with   respect   to    charges    for    additional   work :    the 
certificate  was  to  apply  only  to  the  building  as  originally  con- 
tracted for ;  and  the  defendant  had  never  objected  to  pay  on  the 
ground  that  a  proper  certificate  had  not  been  rendered. 

TiNDAL,  Ch.  J. : 

I  was  of  opinion  at  the  trial,  and  am  still  of  opinion,  that  the 
production  of  a  certificate  from  Mr.  Clayton  was  a  condition 
precedent  to  the  bringing  this  action.     The  agreement  stipulates, 
that  the  price  of  additions  or  alterations  should  be  added  to  the 
sum  contracted  for  by  the  agreement,   such  price  being  first 
settled  by  the  architect  of  the  defendant,  who  should  be  sole 
arbitrator  in  settling  such  price,  and  all  disputes  that  should 
arise   about   the    premises.     Then    follows  the   stipulation  for 
payment  in  proportion  to  the  work  done  at  two  different  periods 
upon  receiving  a  certificate  in  writing  of  Mr.  Clayton's  approval, 
and  for  payment  of  the  balance  of  the  whole  within  two  calendar 
months  after  receiving  the  said  architect's  certificate,  that  the 
[  '676  ]       whole  of  the  buildings  contracted  for  had  been  executed  *to  his 
satisfaction.     That  appears  to  involve  not  only  the  original,  bat 
the  additional  or  extra  works.     Unless  the  letter  and  delivery  of 
the  plaintiff's  account,  and  the  checking  that  account  by  Clayton 
amount  to  a  certificate,  no  certificate  has  been  given.    It  appears 
to   me,   that  the   effect   of   a    certificate    would  be  altogether 
different ;  applying  to  the  manner  in  which  the  work  has  been 
done,  w^hile  the  checking  the  account  applies  only  to  the  propriety 
of  the  charges. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refused. 

1^83.  FENTON  V.  LOGAN. 

April  18. 
^ (3  Moore  &  Scott,  82—86;  S.  0.  9  Bing.  676 ;  2  L.  J.  (X.  S,)  C.  P.  102.) 

'■       -•  A  threshing  machine,  not  a  fixture,  is  liable  to  a  distress  for  rent, 

unless  in  actual  use  at  the  time,  or  there  be  other  sufficient  distress  upon 
the  premises. 

The  plaintiff  let  to  one  J.  S.  a  threshing  machine ;  on  Saturday 
afternoon  J.  S.  ceased  working  it;  and,  the  plaintiff  having  a  con- 
siderable distance  to  convey  it  home,  it  was  left  on  the  premises  of  J.  8. 
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till  the  following  Monday  morning,  when  it  was  distrained  by  the       FentoK 
landlord  for  rent:  Held,  that,  in  the  absence  of  proof  of  a  sufficient  v* 

distress  aliunde^  the  machine  was  well  taken.  Logan^ 

This  was  an  action  of  replevin.  The  declaration  charged  the 
defendant  with  taking  and  unjustly  detaining  a  threshing  machine 
of  the  plaintiff  at  Long  Melford,  in  the  county  of  Suffolk.  The 
defendant  avowed'  for  -rent  in  arrear  for  four  years  ending  the 
11th  October,  1881,  in  virtue  of  a  tenancy  by  one  William  Crissell, 
since  deceased,  and  one  William  Farrow,  his  executor. 

The  plaintiff  pleaded — first,  non  tenuernnt — secondly,  Hens  in 
arreare — thirdly,  that  the  threshing  machine  was  an  implement 
of  trade — fourthly,  that,  before  and  at  the  time  when,  &c., 
William  Farrow,  then  being  in  the  occupation  of  the  close  in 
which  &c.,  carried  on  the  business  of  a  farmer  there,  and  used 
the  threshing  machine  as  a  necessary  implement  in  the  said 
business,  and  at  the  said  time  when  &c.  the  threshing  machine 
was  there  in  actual  use  in  the  said  business;  and  this  &c. — 
fifthly,  that,  before  and  at  the  time  when  &c.,  William  Farrow, 
then  being  in  the  occupation  of  the  close  in  which  &c.,  carried 
on  the  business  of  a  farmer  there,  and  used  the  threshing 
machine  as  a  necessary  implement  in  the  said  business;  and 
that,  at  the  time  when  &c.,  there  was  other  sufficient  distress 
upon  the  close  in  which  &c. 

Beplication — similiter  to  the  first  and  second  pleas — to  the 
third,  that  Farrow  was  not  carrying  on  the  business  of  a  farmer 
in  the  close  in  which  &c.,  and  using  the  threshing  machine  as 
a  necessary  implement  in  his  business — to  *the  fourth,  that  the  [  •83  ] 
threshing  machine  was  not  in  actual  use — to  the  fifth,  that 
there  was  not  a  sufficient  distress  upon  the  premises  other  than 
the  threshing  machine.! 

The  cause  was  tried  before  Mr.  Baron  Bolland,  at  the  la&t 
Assizes  at  Bury  St.  Edmonds.  It  appeared  that  the  threshing 
machine  was  not  a  fixture,  but  was  one  which  the  plaintiff, 
the  owner,  was  in  the  habit  of  letting  on  hire;t  that  it  had 
been  so  let  to  William  Farrow;    and  that  the  com  in  the 

t  There  were  four  several  avowries,  J  Hired  machinery  is  now  exempt 

differing  only  in  the  amount  of  rent  from  distress :  see  the  Agricultural 

claimed  to  be  due.     The  like  pleas  Holdings  Act,  1883  (46  &  47  Yict. 

were  pleaded  to  each  avowr}\  c  61),  s.  45. — F.  P. 
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Fbnton      threshing  of  which  he  had  employed  it  had  been  all  threshed 


r. 


LooAK.  o^^  1^^  o^  Saturday,  the  4th  September,  1882 ;  but  that, 
having  a  considerable  distance  to  convey  it,  the  plaintiff 
suffered  it  to  remain  on  Farrow's  premises  until  the  following 
Monday  morning,  when  it  was  seized  by  the  landlord  for  arrears 
of  rent  due  from  FaiTOW*s  testator  (Crissell)  and  himself,  as 
executor.  There  was  no  evidence  of  any  sufficient  distress 
aliunde  being  upon  the  premises  at  the  time  of  the  distress. 
A  verdict  having  been  found  for  the  defendant, 

Storks,  Serjfc.  moved   for  a  rule  nisi  to  set  it  aside,  and 
that  a  new  trial  might  be  had : 

The  machine  m  question  was  an  implement  necessary  to  the 
trade  of  the  tenant  as  a  farmer ;  or  at  least  one  with  which  such 
business  could  be  more  conveniently  carried  on :  and  it  may  be 
said  to  have  been  in  use  at  the  time  of  the  distress ;  for  it  was  in 
actual  use  on  the  Saturday  evening,  when  it  was  clearly  protected, 
and  such  protection  would  extend  to  a  reasonable  time  for  taking 
it  away.  Whether,  therefore,  it  was  protected  as  an  implement 
in  actual  use  or  not,  was  a  mixed  question  of  law  and  fact, 
upon  which  the  learned  Baron  ought  to  have  directed  the  jury. 
Gorton  v.  Falkner\  is  an  authority  to  shew  that  implements  of 
[  'S*  ]  trade  in  actual  use  are  not  liable  to  be  distrained,  unless  it  *appear 
that  there  was  no  other  property  upon  the  premises  to  satisfy 
the  landlord's  claim.     The  like  was  held  in  Simson  v.  Harcourt.l 

(Aldebson,  J. :  In  Simson  v.  Harcourt,  the  article  distrained 
was  a  stocking-frame,  in  which  there  was  a  stocking,  at  the  time 
of  the  distress,  in  process  of  manufacture.) 

TnjDAL,  Ch.  J. : 

The  plaintiff  seeks  to  set  aside  the  verdict  that  has  been  found 
by  the  jury,  on  the  ground  that  the  threshing  machine  seized  by 
the  defendant  was  an  implement  of  trade,  and  as  such  privileged 
from  being  taken  as  a  distress  for  rent.  There  are  distinct  and 
different  grounds  upon  which  various  articles  are  privileged  from 
distress ;  as,  where  goods  are  sent  to  a  tradesman  or  artificer  in 

t  2  E.  B.  463  (4  T.  B.  565).  B.  B.  466  (4  T.  B.  568).   [The  case  is 

X  Cited  in   Oorton  v.   Falkner,   2      there  called  Simpson  y.  HarioppJ] 
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order  to  have  some  work  performed  upon  them ;  in  which  case      Fbnton 

1*. 

they  are  absolutely  privileged.  Other  articles  are  protected  con-  logan. 
ditionally ;  such  as  beasts  of  the  plough,  which  cannot  be  taken 
provided  there  be  suflScient  property  upon  the  premises  aliunde 
to  satisfy  the  rent  due.  Again,  implements  of  trade,  if  in  actual 
use,  and  there  be  likewise  a  sufficient  distress  aliunde.  In  that 
case,  too,  the  protection  is  merely  conditional:  and  I  am  of 
opinion  that  the  threshing  machine  in  question  was  not  shewn 
to  be  within  the  exception.  It  was  not  in  actual  use.  The 
whole  purpose  for  which  it  had  been  sent  to  the  premises  was 
completed  on  the  Saturday ;  and  the  distress  was  levied  on  the 
Monday.  Whether  privileged  or  not,  however,  at  all  events 
there  was  no  evidence  that  there  was  any  other  property  upon 
the  premises  which  could  have  been  taken  ;  the  second  condition 
therefore  wholly  failed.  The  case  of  Wood  v.  Clarke\  is,  I 
think,  conclusive  upon  both  points.  It  was  there  held  that 
materials  deUvered  by  a  manufacturer  to  a  weaver,  to  be  by  him 
manufactured  at  his  own  home,  are  privileged  from  distress  for 
rent  due  *from  the  weaver  to  his  landlord :  but  a  frame  or  other  [  *85  ] 
machinery  delivered  by  the  manufacturer  to  the  weaver,  together 
with  the  materials,  for  the  purpose  of  being  used  in  the  weaver's 
house  in  the  manufacture  of  such  materials,  is  not  privileged, 
unless  there  be  other  goods  upon  the  premises  sufficient  to 
satisfy  the  rent  due.  That  case  seems  to  me  to  go  the  whole 
length  of  the  present.  I  am  therefore  of  opinion  that  the  rule 
should  not  be  granted. 

Park,  J. : 

I  am  of  the  same  opinion.  The  case  of  Gorton  v.  Falkner  is 
precisely  adverse  to  this  application.  It  was  there  held  that  a 
stocking-frame  in  actual  use  is  not  distrainable,  unless  there 
is  not  other  sufficient  distress  upon  the  premise^.  Was  the 
threshing  machine  in  the  present  case  in  actual  use  at  the  time 
of  the  distress  ?  It  is  impossible  to  say  that  it  was :  it  clearly 
ceased  to  be  in  use,  and  therefore  to  be  protected,  on  the 
Saturday  night.  This  is  not  unlike  the  case  of  a  horse,  which 
cannot  be  distrained  whilst  a  man  is  on  his  back,  but  which  may 
be  taken  as  soon  as  it  ceases  to  be  used. 

t  P.  768  below  (1  Cr.  &  J.  484). 
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Fentoh      Gabelee,  J. : 

LooAn.  The  two  material  pleas  are  the  fourth  and  fifth :  the  fourth 

states,  m  substance,  that  Farrow  carried  on  the  business  of  a 
farmer,  and  used  the  threshing  machine  as  a  necessary  imple- 
ment in  the  said  business,  and  that,  at  the  time  of  the  distress, 
the  machine  was  in  actual  use ;  upon  that,  issue  is  taken  on  one 
fact,  viz.  that  the  machine  was  in  actual  use.  The  fifth  plea 
states  that  Farrow  carried  on  the  business  of  a  farmer,  and  used 
the  threshing  machine  as  a  necessary  implement  in  the  said 
business,  and  that,  at  the  time  of  the  distress,  there  was  other 
sufficient  distress  upon  the  premises  ;  issue  is  taken  on  this  last 
allegation.  There  was  no  evidence  to  shew  that  there  was  any 
distress  aliunde;   neither  did  it  appear  that  the  machine  was 

[  •se  ]  actually  in  use  on  the  day  upon  which  *it  was  seized.  I  therefore 
concur  in  thinking  that  there  should  be  no  rule. 

AiiDEEsoN,  J.  concurred. 

RuU  reftmed. 


1832.  SWANSBOEOUGH  v.   COVENTET.f 

^"^^^  (2  Moore  &  Scott,  362—371 ;  S.  C.  9  Bing,  305;  2  L.  J.  (N.  S.)  C.  P.  11.) 

[  ^^^  ]  The  plaintiff  purchased  at  a  public  sale,  a  house,  which  had  formed 

part  of  a  pile  of  building,  belonging  to  the  same  landlord,  that  had  been 
apportioned  for  sale  in  different  lots.  The  house  purchased  by  the 
plaintiff  was  conveyed  to  him  by  deed  *'  together  wit^  all  lights,  ease- 
ments,  rights,  privileges,  and  appurtenances  to  the  same  premises 
belonging  or  in  any  wise  appertaining ;  '*  and  the  premises  were 
described  as  **  bounded  on  the  east  by  a  piece  of  freehold  building 
ground,  constituting  Lot  11  at  the  aforesaid  sale,  and  purchased  by  the 
defendant."  On  this  last-mentioned  piece  of  ground  a  building  of  one 
stoiy  in  height  had  formerly  stood,  but  had  been  removed  some  time 
before  the  sale :  Held,  that  the  defendant  was  not  entitled  to  build  upon 
his  ground  to  a  greater  height  than  the  old  building,  or  so  as  in  any 
manner  to  obstruct  or  intercept  the  enjoyment  of  the  upper  windows 
of  the  plaintiff's  house. 

This  was  an  action  on  the  case  for  obstructing  the  plaintiff's 
antient  lights.     The  first  count  of  the  declaration  stated,  that 

t  This  case  has  been  frequently  Broom  field  v.    Williams,  *97,    1   Ch. 

cited  and  treated  by  the  Courts  as  602,    616    (per   Riqby,    L.J.     who 

an   authorit}\     See,   in    particular,  observes  that  the  I'eport  in  2  Moore 

Busaell  v.    Watts  (H.   L.   1885)   10  &   Scott,  from  which  the  above  is^ 

App.  Cas.  590,  603,  oo  L.  J.  Ch.  158 ;  taken,  is  the  best),— R  C. 
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the  plaintiff,  before  and  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  was,  and  from  thence  hitherto 
had  been,  and  still  was  lawfully  possessed  of  a  certain  messaage 
or  dwelling-house  and  premises,  with  the  appurtenances,  situate 
and  being  in  the  city  of  London,  to  wit,  in  the  parish  of  St.  Mary 
Woolnoth,  in  the  said  city ;  in  which  messuage  or  dwelling-house 
there  were  and  still  of  right  ought  to  be  divers,  to  wit,  ten 
windows  through  which  the  light  and  air  during  all  the  time 
aforesaid  ought  to  have  entered,  and  still  of  right  ought  to  enter 
into  the  said  messuage  or  dwelling-house,  for  the  convenient  and 
wholesome  use,  occupation,  and  enjoyment  thereof :  yet  the 
defendant,  well  knowing  the  premises,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff,  and  to  deprive 
him  of  the  use,  benefit,  and  enjoyment  of  the  said  windows,  and 
to  annoy  and  incommode  him  in  the  use,  possession,  and  enjoy- 
ment of  the  said  messuage  or  dwelling-house  and  premises,  with 
the  appurtenances,  theretofore,  to  wit,  on  the  11th  October,  1831, 
and  on  divers  other  days  and  times  afterwards  and  before  the 
commencement  of  this  suit,  wrongfully  and  injuriously  erected 
and  raised,  and  caused  and  procured  to  be  erected  and  raised, 
a  certain  messuage  and  a  certain  building  near  to  the  said 
windows,  and  wrongfully  and  injuriously  kept  and  continued 
the  said  last-mentioned  messuage  or  building  so  there  erected 
and  raised  for  a  long  space  of  time,  to  wit,  from  thence  hitherto : 
By  means  of  which  said  premises  the  said  messuage  or  dwelling- 
house  of  the  plaintiff  during  all  the  time  aforesaid  was,  and  still 
is,  greatly  darkened,  *and  the  light  and  air  were  and  are  hindered 
and  prevented  from  coming  and  entering  into  and  through  the 
said  windows  into  the  said  messuage  or  dwelling-houee  of  the 
plaintiff ;  and  the  same  had  thereby  been  rendered  and  was  close, 
uncomfortable,  unwholesome,  and  unfit  for  habitation,  and  the 
plaintiff  had  thereby  been,  and  still  was,  greatly  annoyed  and 
incommoded  in  the  use,  possession,  and  enjoyment  of  his  said 
messuage  or  dwelling-house  and  premises,  with  the  appurtenances, 
and  the  same  were  much  lessened  in  value,  to  wit,  at  London 
aforesaid.  The  second  count  was  for  obstructing  and  preventing 
the  light  and  air  from-  coming  through  the  windows  into  the 
plaintiff's  house.     The  defendant  pleaded  the  general  issue. 
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The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  at  the 
sittings  at  Guildhall  after  the  last  Easter  Term.  The  facts  that 
appeared  in  evidence  were  as  follow :  The  building  which  formed 
the  old  General  Post  Office,  ia  Lombard  Street,  was,  on  the 
6th  May,  1881,  advertised  for  sale  by  auction,  by  direction  of 
the  Duke  of  Richmond,  the  Postmaster  General ;  at  which  sale 
the  plaintiff  became  the  purchaser  of  Lot  8,  described  in  the 
printed  particulars  as  consisting  of  a  house  extending  from 
Sherborne  Lane  towards  Abchurch  Lane;  and  the  defendant 
also  purchased  at  the  same  sale  Lot  11,  which  adjoined  on  the 
east  the  lot  purchased  by  the  plaintiff.  At  the  time  of  the  sale. 
Lot  11  was  a  piece  of  vacant  land,  and  was  described  in  the 
particulars  of  sale  as  "  a  plot  of  freehold  building  ground." 
The  lot  purchased  by  the  plaintiff  was  conveyed  to  him  by  an 
indenture  of  feoffment  dated  the  29th  August,  1881,  and  livery 
of  seisin  given  on  the  81st  of  the  same  month.  The  deed  was 
made  between  the  Duke  of  Richmond,  His  Majesty's  Postmaster 
General,  of  the  first  part;  the  plaintiff  of  the  second  part; 
Charles  AUiston,  a  trustee  for  the  plaintiff,  of  the  third  part; 
and  Mark  Beauchamp  Peacock,  of  the  fourth  part ;  and — after 
reciting  the  title  of  the  Postmaster  General  to  the  old  *Post 
Office,  and  the  statute  1  Will.  IV.  c.  27,  enabling  him  to  sell, 
and  the  contract  for  sale  with  the  plaintiff  on  the  6th  May,  and 
the  payment  by  him  of  the  purchase-money  on  the  8th  June 
following — conveyed  to  him  Lot  8  in  the  terms  following :  "  All 
that  messuage  or  tenement  lately  occupied  or  used  as  part  of  the 
Twopenny  Post  Office,  situate,  lying,  and  being  on  the  east  side 
of  Sherborne  Lane,  in  the  parish  of  St.  Mary  Woolnoth,  in  the 
city  of  London,  with  the  small  triangular  piece  of  ground  situate 
on  the  east  side  of  the  said  messuage  or  tenement :  which  said 
premises  are  bounded  on  the  west  by  Sherborne  Lane,  on  the 
north  by  a  part  of  the  passages  or  piece  of  ground  now  used  and 
intended  for  ever  hereafter  to  be  used  as  a  footway,  on  the  east 
by  a  piece  of  ground  described  in  the  said  particulars  of  sale  as 
a  piece  of  freehold  building  ground,  constituting  Lot  11  at  the 
aforesaid  sale,  and  purchased  by  John  Coventry  (the  defendant), 
and  on  the  south  by  a  messuage  or  tenement  belonging  to  the 
Drapers'  Company  :    together  with  all  ways,  paths,  passages. 
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waters,  waterconrses,  sewers,  drains,  lights,  vaults,  cellars, 
easements,  rights,  privileges,  and  appurtenances  whatsoever  to 
the  said  messuage  or  tenement  and  premises  belonging  or  in  any 
wise  appertaining."  Lot  11  had  formed  part  of  the  scite  of  the 
building  formerly  constituting  the  Inland  Post  Office,  which  had 
been  pulled  down,  and  the  materials  removed,  about  a  year  before 
the  sale.  It  had  been  a  flat-roofed  building,  consisting  of  one 
story,  of  the  height  of  about  twenty-one  feet,  not  reaching  higher 
than  the  centre  of  the  windows  on  the  first  floor  of  the  pretnises 
purchased  by  the  plaintiff.  The  building  erected  by  the  defen- 
dant was  considerably  higher  than  that  which  formerly  stood 
there,  and  was  also  three  feet  nearer  to  the  plaintiff's  premises, 
and  entirely  blocked  up  and  darkened  the  whole  of  the  upper 
windows  thereof  on  the  east  side,  which  before  had  been  enjoyed 
free  from  interruption. 

No  witnesses  were  called  for  the  defendant :  but  it  was 
^objected,  on  his  behalf,  that,  there  being  no  restriction  in  the 
conveyance  from  the  Postmaster  General  to  the  defendant,  but 
the  land  being  described  generally  as  ''  building  ground,"  he  was 
at  liberty  to  erect  any  description  of  building  he  might  think 
proper ;  and  that  the  plaintiff,  having  purchased  from  the  same 
vendor,  at  the  same  time,  and  with  notice  that  the  land  upon 
which  the  defendant's  house  was  built  was  to  be  sold  as  building 
ground,  was  estopped  from  objecting  to  the  manner  in  which  it 
had  been  covered  ;  and  further,  that,  by  the  custom  of  London, 
as  certified  by  the  Becorder  in  the  Court  of  King's  Bench,  in  the 
case  of  Plummer  v.  Bentham,\  the  defendant  had  a  right  to  erect 
his  messuage  at  any  height  he  pleased,  although  he  might 
thereby  obstruct  or  block  up  antient  lights. 

His  Lordship  over-ruled  the  objections,  holding,  that,  as  both 
parties  derived  title  to  their  respective  lots  from  the  same  vendor, 
and  as  the  vendor  himself  could  not  have  so  built  upon  the  land 
sold  to  the  defendant  as  to  obstruct  the  plaintiff's  lights,  and 
thereby  frustrate  his  own  grant  to  him,  so  neither  could  the 
defendant  who  claimed  under  him. 

The  jury  accordingly  found  a  verdict  for  the  plaintiff  for 
7Z.  lOa.y  being  the  amount  of  the  damages  assessed  by  them  for 

t  1  Burr.  248. 
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the  injury  accruing  to  the  plaintiff  for  the  portion  of  time  between 
the  erection  of  the  building  in  question  and  the  commencement 
of  the  action :  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion,  that, 
under  the  circumstances,  the  action  was  not  maintainable. 

Jones,  Serjt.  accordingly,  in  the  last  Term,  obtained  a  rule 
nisi  to  enter  a  nonsuit,  on  the  grounds  urged  at  the  trial. 

Wilde,  Serjt.  on  a  former  day  in  this  Term,  shewed  cause: 

The  defendant  had  no  right  to  build  at  all  on  the  lot  purchased 
by  him,  or,  at  all  events,  not  to  a  greater  height  than  the  old 
building,  which  it  appeared  did  not  intercept  or  prevent  the 
ingress  of  light  and  air  to  any  of  the  windows  of  the  plaintiff's 
house,  excepting  those  upon  the  ground  floor.  Besides,  the 
former  building  was  pulled  down,  and  the  materials  removed, 
twelve  months  previously  to  the  sale ;  and,  at  the  time  of  the 
contract,  the  whole  eastern  front  of  the  plaintiff's  premises  was 
perfectly  open  and  unobstructed.  The  Postmaster  General,  as 
vendor,  had  no  right  to  disturb  the  plaintiff  in  the  enjoyment 
of  all  the  advantages  incident  to  his  purchase ;  nor  could  his 
vendee  acquire  any  power  which  he  himself  did  not  possess. 
The  conveyance  to  the  plaintiff  expressly  reserved  to  Jiim  the 
enjoyment  of  all  lights,  easements,  rights,  and  privileges  belonging 
or  appertaining  to  the  premises ;  and  no  act  of  the  vendor  or  of 
any  party  claiming  under  him,  can  be  set  up  in  opposition  to 
that  grant.  Had  it  been  intended  that  the  rig'it  to  build  to  an 
unlimited  height  was  vested  in  the  Postmaster  General,  he  would 
have  so  expressed  it  in  the  conditions  of  sale.  The  ground 
purchased  by  the  defendant  must  be  so  used  as  not  to  obstruct 
or  affect  the  plaintiff's  lights.  The  case  of  Palmer  v.  Fletcher^ 
is  in  point.  There,  a  man  erected  a  house  on  his  own  land,  and 
afterwards  sold  the  house  to  one  person  and  the  adjoining  land 
to  another  ;  and  it  was  resolved  that  no  person  who  claimed  the 
land  by  purchase  under  the  builder  could  be  permitted  to  obstruct 
the  lights  more  than  the  builder  himself,  who  could  not  derogate 
from  his  own  grant ;  for  that  the  lights  were  a  necessary  and 
essential  part  of  the  housa     The  same  principle  was  laid  down 

t  1  Levinz,  122. 
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in  Riviere  v.  Bower, \  where  the  owner  of  a  house  divided  it  into 
two  tenements,  and  let  one  of  them ;  *and  it  was  held  that  the 
lessee  was  liable  to  an  action  on  the  case  for  obstructing  windows 
existing  in  the  landlord's  house  at  the  time  of  the  demise,  though 
of  recent  construction,  and  though  no  stipulation  was  made 
against  the  obstruction.  There,  too,  an  objection  was  raised, 
that  the  windows  were  not  antient  windows ;  whilst  here  it  was 
proved  at  the  trial  that  the  lights  in  question  were  antient  lights. 
With  respect  to  the  custom  of  London — the  defendant  cannot 
now  be  permitted  to  avail  himself  of  any  argument  arising  there- 
from, inasmuch  as  no  evidence  respecting  it  was  offered  at  the 
trial.  The  defendant  ought,  if  he  meant  to  rely  upon  any  such 
custom,  to  have  produced  an  extract  from  the  record  of  the 
custom,  or  obtained  a  writ  calling  upon  the  Recorder  to  certify 
it,  as  was  done  in  Plummer  v.  Bentham.  It  is  expressly  laid 
down  in  Day  v.  Savage ,1  and  in  Viner's  Abridgment,  §  that, 
where  the  custom  of  London  is  in  trial  in  any  of  the  King's 
Courts,  it  must  be  certified  by  the  mayor  and  aldermen,  by  the 
mouth  of  their  Recorder. 


SWANB- 
BOBOUGH 

V. 
COVBNTEY. 

[  'se?  ] 


(Lord  Chief  Justice  Ttndal  :  The  defendant  gave  no  evidence 
as  to  the  custom,  he  therefore  cannot  now  avail  himself  of  it.) 


Jones,  Serjt.  in  support  of  his  rule : 

The  defendant  did  no  more  than  he  was  by  law  entitled  to  do 
in  erecting  the  house  in  question;  and,  although  the  upper 
windows  of  the  plaintiff's  house  might  be  thereby  somewhat 
darkened  and  obstructed,  yet,  as  both  parties  purchased  from 
the  same  vendor,  and  at  the  same  time,  and  the  plaintiff  had 
notice  that  the  land  purchased  by  the  defendant  was  sold  as 
building  ground,  the  plaintiff  cannot  now  object  to  the  defendant's 
using  it  as  such.  At  the  time  of  the  defendant's  purchase,  no 
reference  was  made  to  the  pre-existing  state  of  the  building  on 
the  land ;  nor  was  there  any  evidence  offered  at  the  trial  to  shew 
that  the  defendant  ^ever  saw,  or  had  any  intimation  as  to  the 
nature  of  the  old  building :  and  the  conveyance  to  the  plaintiff 


[•368] 


t  27  B.  B.  726  (By.  &  Moo.  24). 
t  Hobart,  85. 


§  Title  ♦  *  Chistomfl  of  London  "  (P.), 
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[  •369] 


expressly  refers  to  and  describes  the  property  purchased  by  the 

defendant. 

Cur.  €tdv.  vuU. 

TiNDAL,  Ch.  J. : 

In  this  action,  which  is  brought  for  a  nuisance  alleged  to  have 
been  committed  by  the  defendant  in  obstructing  the  antient 
lights  of  the  plaintiff's  messuage,  the  question  made  by  the 
parties  is,  whether  the  defendant  is  justified  in  obstructing  all  or 
any  of  the  plaintiff's  windows ;  the  defendant  insisting  upon  his 
right  to  obstruct  all,  the  plaintiff  denying  such  right  as  to  any. 
It  appears  that,  as  well  the  plaintiff's  dwelling-house,  as  also 
the  scite  upon  which  the  defendant  has  since  erected  the  house 
which  forms  the  subject  of  this  action,  and  which  scite  joined 
immediately  to  the  plaintiff's  dwelling-house,  were,  in  the  year 
1831,  the  property  of  the  Postmaster  General,  forming  part  of 
the  old  Post  Office ;  and  that,  on  the  6th  May  of  that  year,  both 
were  put  up  to  auction,  in  two  lots  (amongst  several  others),  and 
were  sold  at  the  same  time ;  the  former  lot  to  the  plaintiff,  the 
latter  to  the  defendant.  The  plaintiff's  dwelling-house  was 
conveyed  to  him  by  deed  of  feoffment  of  the  29th  August,  1831, 
with  **  all  the  lights,  easements,  rights,  privileges,  and  appur- 
tenances to  the  same  belonging  or  in  any  wise  appertaining ; '' 
and  was  described  in  the  deed  as  *'  bounded  on  the  east  by  apiece 
of  ground  described  in  the  particulars  of  sale  as  a  piece  of  freehold 
building  ground  constituting  Lot  11  at  the  aforesaid  sale,  pur- 
chased by  John  Coventry."  It  further  appeared  at  the  trial, 
that  the  plaintiff's  house  was  an  antient  house,  having  enjoyed 
the  use  of  the  front  windows  of  the  first  and  upper  stories  free 
from  interruption  ;  but  that  there  had  been  for  a  long  time 
erected  upon  the  scite  of  the  defendant's  lot  a  building  of  one 
story  high,  belonging  to  the  *Post  Office,  which  obstructed  the 
enjoyment  of  the  windows  upon  the  ground  floor  of  the  plaintiff's 
house.  This  building  had  been  pulled  down,  and  the  materials 
removed,  about  a  year  before  the  sale  took  place,  by  order  of  the 
Postmaster  General ;  and  upon  the  scite  of  this  building  the 
defendant  has  erected  the  dwelling-house  which  is  now  complained 
of,  which  exceeds  the  height  of  the  former  building,  and  obstructs 
as  well  the  upper  as  the  lower  windows  of  the  plaintiff's  house. 
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Upon  this  state  of  facts,  the  plaintiff  contends  that  the  defendant 
had  no  right  to  erect  a  building  on  the  lot  purchased  by  him  so 
as  to  obstruct  any  of  the  mndows  of  the  plaintiff's  dwelling- 
house.     The  defendant,  on  the  other  hand,  contends  that  he  had 
a  right  to  build  to  any  extent  he  thought  proper,  notwithstanding 
the  obstruction  of  all  the  plaintiff's  lights.     It  is  well  established 
by  the  decided  cases,  that,  where  the  same  person  possesses  a 
house  having  the  actual  use  and  enjoyment  of  certain  lights,  and 
also  possesses  the  adjoining  land,  and  sells  the  house  to  another 
person,  although  the  lights  be  new,  he  cannot,  nor  can  any  one 
who  claims  under  him,  build  upon  the  adjoining  land  so  as  to 
obstruct  or  interrupt  the  enjoyment  of  those  lights.    The  principle 
is  laid  down  by  Mr.  Justice  Twysden  and  Mr.  Justice  Wtndham 
in  the  case  of  Palmer  v.  Fletcher, \  **  that  no  man  shall  derogate 
from  his  own  grant."     The  same  law  was  adhered  to  in  the  case 
of  Cox  V.  Matthews  ;l  by  Lord  Chief  Justice  Holt,  in  RoseweU  v. 
Pryor  ;^    and,  lastly,  in  the  later  case  of  Compton  v.  Richards.W 
And  in  the  present  case,  the  sales  to  the  plaintiff  and  the  defen- 
dant being  sales  by  the  same  vendor,  and  taking  place  at  one 
and  the  same  time,  we  think  the  rights  of  the  parties  are  brought 
within  the  application  of  this  general  rule  of  law.    It  is  contended, 
however,  on  the  part  of  the  defendant,  *that  the  circumstances 
of  this  case  form  an  exception  to  the  general  rule,  inasmuch  as 
it  appears,  by  the  description  of  the  plaintiff's  own  conveyance, 
that  his  house  was  bounded  by  a  piece  of  ground  described  in 
the  particulars  of  sale  as  ''building  ground,"  and  purchased 
by  the  defendant ;  that  such  description  operated  as  a  notice  to 
the  plaintiff  that  he  bought  subject  to  the  defendant's  right  to 
build ;  and,  as  there  was  no  restriction  or  limitation  as  to  the 
exercise  of  such  right,  he  might  build  to  any  extent  or  height 
that  he  thought  proper,  although  to  the  obstruction  of  the  plain- 
tiff's lights,  without  any  derogation  of  the  grant  of  the  vendor 
to  him.    But  we  think,  that,  with  reference  to  the  facts  in  this 
case,  this  conclusion  cannot  follow.     The  vendor  conveyed  to  the 
plaintiff  a  messuage,  with  all  its  lights  and  easements,  without 
any  restriction  or  qualification  ;    and  we  think  it  would   be 
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X  1  Ventria,  237. 


§  6  Modem,  116. 
15  R.  R.  682  (1  Price,  27). 
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attributing  too  much  force  to  the  description  of  boundary  in  this 
case,  if  it  were  to  be  held  to  operate  indirectly  to  the  destruction 
of  the  rights  expressly  conveyed  by  the  deed.  The  very  term 
''  building  ground  "  is  a  loose  and  general  expression  ;  and  may 
be  equally  satisfied  by  the  power  of  erecting  a  building  which 
should  leave  the  plaintiff's  lights  altogether  undisturbed,  or 
partially  obstructed  only,  or  altogether  blocked  up.  The  question 
therefore  is,  what  is  the  meaning  most  consistent  with  the  grant 
of  the  vendor  to  both  parties.  And,  as  we  find,  that,  in  point  of 
fact,  there  had  been  a  building  on  the  ground  in  question  for 
a  very  long  period  of  time,  and  recently  demolished,  which 
extended  only  to  the  height  of  the  first  floor  of  the  plaintiff's 
house,  we  think  this  gives  the  limit  and  extent  intended  by  the 
terms  in  the  description,  so  as  at  once  to  satisfy  those  terms, 
and  at  the  same  time  to  prevent  the  vendor  from  frustrating  his 
own  grant.  This  is,  in  effect,  not  a  contradiction,  but  an  explana- 
tion of  the  terms  of  the  grant.  It  is  urged  that  the  defendant 
could  not  be  aware  of  any  such  restriction  at  the  time  of  his 
purchase,  as  the  building  was  no  longer  *in  existence.  But  it  is 
clear  that  the  defendant  could  not,  under  a  conveyance  to  himself 
by  such  a  description,  erect  a  building  which  should  injure  the 
rights  of  strangers.  Some  inquiry,  therefore,  would  be  necessary 
on  his  part  before  he  could  know  the  extent  of  his  rights ;  and 
the  same  inquiry  which  would  inform  him  as  to  the  rights  of 
strangers  would  also  give  him  information  as  to  the  rights 
belonging  to  the  plaintiff's  house.  By  this  construction,  both 
parties  have  the  benefit  of  their  respective  grants ;  the  plaintiff 
has  the  enjoyment  of  those  rights  which  the  premises  possessed 
in  the  hands  of  the  vendor,  and  the  defendant  has  the  right  to 
build  to  the  extent  of  the  former  building.  As  to  the  custom  of 
London,  as  no  evidence  was  given  on  the  subject,  it  is  altogether 
unnecessary  to  discuss  it.  We  therefore  think  the  verdict  should 
stand  for  71.  108.,  being  the  damages  occasioned  to  the  plaintiff 
by  the  defendant's  building  to  a  greater  height  than  he  had  the 

right  to  do. 

Judgment  for  the  plaintiff , 
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IN  THE  COURT  OF   EXCHEQUER. 


CHAPPLE  V.  DURSTON.  ^- 

(1  Crompton  &  Jervis,  1 — 11.)  [  1  ] 

The  Statute  of  Limitations  must  be  replied  specially  to  a  plea  of  set- 
off, and  cannot  be  taken  advantage  of  under  the  general  replication  of 
nil  debet, 

Tms  yv&B  an  action  of  debt  upon  a  money  bond,  a  promissory 
note,  and  the  usual  money  counts.  The  defendant  pleaded, 
amongst  other  things,  to  the  count  upon  the  bond,  a  set-off,  and 
a  similar  plea  to  the  other  counts  ;  to  which  the  plaintiff  replied 
that  he  was  not  indebted  to  the  defendant  viodo  et  forma  as  in 
those  pleas  was  alleged. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  Summer  Assizes  for 
the  county  of  Somerset,  1829,  it  appeared  that  there  was  due  to 
the  plaintiff  upon  the  bond,  for  principal  and  interest,  the  sum 
of  77Z.  10s. y  and  that  the  plaintiff  owed  the  defendant  20Z.  for 
rent  due  at  Lady  Day,  1822.  The  latter  sum  the  defendant 
claimed  to  set  off  against  the  demand  of  the  plaintiff;  but  the 
plaintiff  contended  that  this  debt  was  barred  by  the  Statute  of 
Limitations,  and  that  he  was  entitled  to  take  advantage  of  the 
statute,  although  he  had  not  specially  replied  it.  The  *Lord  [  *^  ) 
Chief  Justice  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
for  571.  108.,  and  gave  the  plaintiff  leave  to  move  to  increase 
that  verdict,  should  this  Court  be  of  opinion  that  he  could  take 
advantage  of  the  statute  under  his  general  replication. 

In  pursuance  of  this  leave,  Erie,  in  Michaelmas  Term  last, 
obtained  a  rule  calling  upon  the  defendant  to  shew  cause  why 
the  verdict  should  not  be  increased  by  the  sum  of  20Z. ;  against 
which 

Erskine  shewed  cause.     ♦     *     * 

Erie,  contra.     *     *     *  L  *  J 

Cur.  adv.  vidt. 

Vauohan,  B.,  now  delivered  the  judgment  of  the  Court  as  follows :         [  6  1 
.   This  was  an  action  of  debt  tried  before  the  Lord  Chief  Justice 
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Chapplb     of  the  Court  of  Common  Pleas  at  the  last  Summer  Assizes  for  the 

DuBSTOK.     county  of  Somerset. 

The  first  count  of  the  declaration  was  upon  a  bond,  dated 
4th  March,  1800,  and  conditioned  for  the  payment  of  150Z.,  with 
interest ;  the  second  count  was  upon  a  promissory  note,  and 
there  were  also  added  the  common  money  counts. 

The  defendant  pleaded  to  the  first  count  on  the  bond,  non  e^t 
factum,  solvit  post  diem,  solvit  post  diem  by  the  executors  of  the 
co-obligor,  and  a  set-off ;  and,  to  the  other  counts,  nil  debet,  the 
Statute  of  Limitations,  and  a  set-off.  Issues  were  joined  on  these 
[  *6  ]  several  pleas ;  and  to  the  pleas  *of  set-off,  the  common  replica- 
tion was  filed,  that  the  plaintiff  was  not  indebted  mode  et  forma 
as  in  those  pleas  was  alleged,  concluding  to  the  country. 

Upon  the  trial  of  the  cause,  it  was  admitted  by  the  defendant, 
that  501.  remained  due  upon  the  bond,  together  with  interest 
thereon,  from  the  year  1800,  amounting  to  77Z.  lOs.  The  defen- 
dant proved,  that  the  plaintiff  was  indebted  to  him  in  the  sum 
of  20{.,  for  rent,  which  became  due  at  Lady  Day,  1822,  for  certain 
premises  occupied  by  the  plaintiff  under  the  defendant,  and  which 
he  insisted  ought  to  be  deducted  from  the  772.  ICs.  admitted  to 
be  due  from  him  to  the  plaintiff  upon  the  bond.  The  plaintiff, 
on  the  other  hand,  contended  that,  more  than  six  years  having 
elapsed  since  that  debt  accrued,  the  defendant's  remedy  for  the 
recovery  of  it  was  barred  by  the  Statute  of  Limitations,  and  that 
he  was  entitled  to  the  benefit  of  that  statute,  under  the  common 
form  of  replication  to  the  plea  of  set-off,  without  replying  the 
Statute  of  Limitations  specially. 

The  Lord  Chief  Justice  of  the  Common  Pleas  seems  to  have 
been  of  opinion,  that,  as  the  plaintiff  had  not  replied  the  Statute 
of  Limitations  to  the  plea  of  set-off,  the  defendant  was  entitled 
to  set-off  this  sum  of  201. ,  although  it  was  a  debt  which  had 
accrued  more  than  six  years  before  the  plea  pleaded,  and  there- 
fore directed  the  jury  to  find  their  verdict  for  the  plaintiff  for 
571.  10s.  only,  reserving  to  the  plaintiff  the  liberty  to  move  to 
increase  the  verdict  to  the  sum  of  771.  10s.,  if  this  Court  should 
be  of  opinion  that  he  was  entitled  to  the  larger  sum. 

The  question,  therefore,  reserved  for  the  opinion  of  the  Court 
upon  this  state  of  facts  is,  whether,  to  a  plea  of  set-off,  pleaded 
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in  an  action  of  debt,  the  plaintiff  is  bound  to  reply  the  Statute      Chapple 
of  Limitations,  or  whether  he  may  avail  himself  of  the  benefit     durston. 
of  that  statute,  upon  the  common  replication  that  he  was  not 
indebted  modo  etfomidy  concluding  to  the  country. 

The  case  was  ably  argued  by  Mr.  Erie  for  the  plaintiff,  and  [  7  ] 
Mr»  Erskine  for  the  defendant,  and  many  authorities  were  cited, 
which  we  have  thought  it  our  duty  to  examine ;  and  which,  after 
due  consideration,  have  induced  us  to  conclude,  that  the  view 
taken  of  the  question  by  the  Lord  Chief  Justice  of  the  Common 
Pleas,  upon  the  trial  of  the  cause,  was  the  correct  one :  viz.  that 
the  plaintiff,  having  omitted  to  reply  the  Statute  of  Limitations 
to  the  plea  of  set-off,  was  precluded  from  availing  himself  of  that 
statute  as  a  bar  to  the  defendant's  cross  demand. 

There  are  few  Acts  of  Parliament  which  have  generated  more 
controversy,  and  been  productive  of  more  litigation,  than  the 
statute  21  Jac.  I.  c.  16,  which  was  passed  (as  the  preamble  of 
it  declares)  for  the  purpose  of  quieting  men's  estates,  and  for 
the  avoiding  of  suits. 

The  multiplicity  of  cases  and  the  many  contradictory  decisions 
to  be  found  in  our  Common  Law  Beports  upon  the  construction 
of  this  statute,  afford  the  strongest  evidence  of  the  inconvenience 
and  mischief  occasioned  by  a  departure  from  the  plain  and  literal 
sense  of  the  Act,  and  from  too  much  refinement  in  construing 
its  provisions.  The  third  section  enacts,  that  the  different 
personal  actions  therein  enumerated,  shall  be  brought  within 
the  respective  periods  of  time  limited  by  that  section,  and  not 
after.  And  in  Brown  v.  Hancock,  one  of  the  earliest  cases  which 
occurred  after  the  passing  of  the  Act,  in  the  fourth  year  of  the 
reign  of  Charles  the  1st,  and  which  is  reported  in  Cro.  Car.  115, 
the  Court  of  Common  Pleas  held,  that,  if  it  appeared  by  the 
plaintiff's  own  shewing  that  the  action  was  not  brought  within 
the  limited  time,  or  if  the  contract,  whether  in  assumpsit  or 
debt,  were  alleged  to  be  within  the  time,  and,  upon  nil  debet 
or  noH  assumpsit  pleaded,  it  appeared  in  evidence  that  the 
assumpsit  or  contract  was  beyond  the  time,  the  action  lies  not, 
and  the  defendant  shall  take  advantage  thereof,  if  it  be  specially 
found  by  the  jury;  for,  the  statute  is  in  the  negative,  that  he 
^shall  not  maintain  such  action  after  the  period  limited  by  the        [  *8  ] 
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Ohapplx  statute  had  expired.  But  this  decision  was  not  long  acted  upon, 
Dubstok;  {or,  in  the  following  year,  the  Judges  of  the  Court  of  King's  Bench 
determined,  upon  error  from  the  Common  Pleas,  in  Thursley  v. 
Warren^\  that  the  Statute  of  Limitations  must  be  pleaded, 
although  the  declaration  alleged  both  the  promise  and  the  breach 
of  it  to  have  been  made  more  than  six  vears  before  the  com- 
mencement  of  the  suit.  The  same  point  was  determined  in 
Still  V.  FinchyX  Hopkins  v.  Bittheady^  Lee  v.  Koger8,\^  and  in 
Gould  V.  Johnso7i,%  which  latter  case  came  also  by  writ  of  error 
from  the  Court  of  Common  Pleas.  One  of  the  errors  assigned 
in  that  case  was,  that  it  appeared  upon  the  declaration  that  the 
cause  of  action  accrued  more  than  six  years  before,  and  therefore 
it  was  not  necessary  to  plead  the  statute.  But  the  Court  deter- 
mined that  the  statute  must  be  pleaded,  that  the  plaintiff  might 
have  the  opportunity  of  replying  to  such  matter,  for  it  may  be 
that  the  original  was  sued  within  six  years  after  the  cause  of 
action  accrued. 

A  distinction  seems  to  have  been  taken  as  to  the  form  of 
pleading  in  assumpsit  and  debt,  the  authorities  agreeing  that, 
in  assumpsit,  the  defendant  must  plead  the  statute,  and  conclude 
his  plea  with  a  verification,  to  give  the  plaintiff  an  opportunity 
of  answering  it,  whereas  in  debt  the  defendant  may  give  the 
statute  in  evidence  under  nil  debet  generally.  The  reason  assigned 
by  Lord  Holt  for  this  distinction  is,  that  in  debt  upon  nil  debet 
pleaded  the  Statute  of  Limitations  may  be  given  in  evidence, 
because  it  has  made  it  no  debt  at  the  time  of  the  plea  pleaded, 
the  words  of  which  are  in  the  present  tense :  but,  in  assumpsit, 
[  '9  ]  the  Statute  of  Limitations  cannot  be  given  in  evidence,  *for  it 
speaks  of  a  time  past,  and  relates  to  the  time  of  making  the 
promise  :  Di'aper  v.  Glo88op,\\  Anoii.f  cor.  Holt,  Ch.  J.,  at 
Hertford,  1690.:: 

This  rule,  originating,  as  it  should  seem,  in  this  decision  of 
Lord  Holt,  has  been  incorporated  into  the  admirable  Digest  of 
Lord  Chief  Baron  Comyns,§§  where,  in  enumerating  the  cases  in 

t  Cro.  Car.  160.  H   Lord  Ray.  838. 

X  Cro.  Car.  281.  t+  1  Lord  Bay.  153. 

§  Cro.  Gar.  404.  XX  ^  Salk.  278. 

II  1  Lev.  110.  §§  Pleader  (2  W.  17). 
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which  the  defendant  may  plead  the  general  issue  nil  debet,  to  Chapple 
debt  upon  contract,  not  upon  bond,  he  says,  "so,  though  the  dubston. 
debt  is  barred  by  the  Statute  of  Limitations,  for  he  could  not 
plead  nii  debet  infra  sex  annos,  but  nil  debet  generally,"  and  cites 
the  case  of  Draper  v.  Glosaop.  It  appears  to  us  that  this  distinc- 
tion savours  more  of  ingenious  refinement  than  of  plain  and 
practical  good  sense,  and  we  conceive  that  the  same  rule  would 
now  be  extended  as  well  to  actions  of  debt  as  of  assumpsit,  the 
same  reasons  for  pleading  the  statute  applying  equally  to  both. 
If  the  statute  is  not  pleaded,  the  plaintiff  is  liable  to  be  surprised, 
and  therefore  equally  unprepared  to  answer  in  the  one  action  as 
in  the  other.  In  neither  case  does  the  statute  extinguish  the 
debt,  but  bars  only  the  remedy,  and  it  is  optional  whether  the 
defendant  will  insist  upon  the  statute  or  waive  it.  If  he  intends 
to  insist  upon  it,  he  should  plead  it  to  prevent  surprise,  and  if 
he  does  not,  it  should  be  presumed  he  intends  to  waive  it.  This 
is  the  view  taken  by  the  late  Mr.  Serjt.  Williams,  than  whom  a 
sounder  lawyer,  or  more  accurate  special  pleader  has  rarely  done 
honor  to  his  profession ;  and  he  states  it  to  be  very  usual,  and 
the  modem  practice,  to  plead  to  debt  on  simple  contract,  that 
the  cause  of  action  did  not  accrue  within  six  years,  that  the 
plaintiff  may  reply,  either  that  he  was  within  any  of  the  excep- 
tions in  the  statute,  or  that  he  has  sued  out  a  writ  within  time, 
as  is  the  common  case  in  assumpsit. 

Assuming,  therefore,  that  there  is  no  solid  foundation  for  any  [  lo  ] 
distinction  in  the  mode  of  pleading  the  Statute  of  Limitations, 
whether  in  debt  or  in  assumpsit,  the  simple  point  to  be  considered 
is,  whether,  where  a  set-off  is  pleaded,  the  plaintiff,  in  order  to 
avail  himself  of  the  statute,  must  reply  it  specially.  It  may  be 
said,  that  this  would  impose  a  great  hardship  on  the  plaintiff,  for 
as  he  cannot  reply  more  than  one  matter,  he  would  be  placed  in 
a  worse  situation  than  the  defendant,  who  can  plead  the  statute, 
and  also,  under  the  statute  of  Ann.,  insist  upon  any  other  defence. 
Indeed,  it  has  been  suggested  by  Mr.  Starkie,  in  his  valuable 
practical  treatise  on  the  law  of  evidence,  that  it  would  be  unreason- 
able that,  in  one  and  the  same  action,  the  defendant  should  be 
indulged  in  making  several  distinct  answers  to  the  plaintiff's 
claim,  and  yet  that  the  plaintiff,  in  his  answer  to  a  counter 
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Chapplb     claim,  on  the  part  of  the  defendant,  should  be  confined  to  one 

DuMToH.     only.t 

We  have  not  been  able  to  find  any  authority  directly  upon  this, 
point.  In  BuUer's  Nisi  Prius,!  it  is  said,  that  if  a  debt,  barred 
by  the  Statute  of  Limitations,  be  pleaded,  the  plaintiff  may  reply 
the  statute.  If  it  be  given  in  evidence  on  notice,  it  may  be 
objected  to  at  the  trial.  This  dictum  of  Mr.  Justice  Bulleb 
seems  to  have  been  founded  upon  the  authority  of  a  very  short 
and  loose  note  of  the  case  of  Remington  v.  Stevens,^  where  it  is 
reported  to  have  been  ruled,  that  the  Statute  of  Limitations 
may  be  replied  to  a  plea  of  set-off ;  but,  in  legal  construction,  we 
interpret  the  expression  **may  "  imperatively,  to  mean  "must." 

A  plea  of  set-off  has  ever  been  considered  as  in  the  nature  of 
a  cross-declaration ;  and,  as  it  is  clear,  that  if  the  defendant  had 
sought  to  enforce  his  demand  by  assuming  the  character  of 
plaintiff,  the  adverse  party  could  have  protected  himself  solely 
[  '11  ]  by  pleading  the  statute;  so,  we  *conceive,  that  the  mere  difference 
of  the  position  of  the  names  and  characters  of  the  parties  upon 
the  record,  will  not  dispense  with  the  necessity  of  introducing, 
by  way  of  replication,  the  same  substantive  matter  of  defence 
to  the  counter  demand.  Nor  can  the  hardship  of  this  course  of 
proceeding  be  with  justice  complained  of,  when  it  is  remembered, 
that  the  plaintiff  is  at  liberty  to  reply  nil  debet  as  to  part  of  the 
defendant's  cross-demand,  and  the  Statute  of  Limitations  to  the 
residue.  Upon  the  whole,  it  seems  to  us  more  consonant  to 
the  acknowledged  rules  of  pleading,  to  determine  that  the  Statute 
of  Limitations  ought,  in  this  instance,  to  have  been  replied,  and 
that,  the  plaintiff  having  omitted  to  do  so,  the  verdict  must  stand, 
and  this  rule  be  discharged. 


RuU  discharged. 


li 


t  3  Starkie,  1318.  account  of  indisposition,  ooncurred 

:(  180.  in  the  judgment  of  the  Court.    The 

§  2  Stra.  1271.  Lord  Chief   Baron    was   sitting  in 

II  Garrow,  B.  who  was  ahsent  on  equity. 
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The  COEPOKATION  of  STAMFORD  v.  PAWLETT.t       ]^ 

(1  CromptoD  &  Jervis,  57 — 81.)  [  57  ] 

A  grant  of  a  fair  or  market,  with  an  express  grant  of  toll,  passes 
reasonable  toll,  though  no  amount  of  toll  be  specified. 

Debt  for  tolls.  At  the  trial  before  Alexander,  C.  B.,  at  the 
Middlesex  sittings  after  Michaelmas  Term,  1829,  the  jury  found  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  upon 
the  following  case : 

Queen  Anne,  by  her  grant,  bearing  date  in  the  18th  year  of 
her  reign,  reciting,  that  by  a  writ  of  ad  quod  damnuin^  and 
inquisition  thereon,  it  had  been  found  that  it  would  not  be  to 
the  prejudice,  &c.,  if  the  Queen  granted  to  the  mayor,  aldermen, 
and  capital  burgesses  of  Stamford,  and  their  successors,  licence 
to  hold  two  fairs  or  markets  yearly  for  ever,  viz.  one  of  the  said 
fairs  on  &c.  and  the  other  of  the  said  fairs  on  the  Monday  next 
preceding  the  1st  day  of  May,  for  the  buying  and  selling  of  all 
and  *all  manner  of  cattle  and  sheep,  and  all  and  all  manner  [  *58  ] 
of  goods,  wares,  and  merchandize,  commonly  sold  and  bought  in 
fairs,  ''  una  cum  curia  pedis  pulverizati  ac  tolnetis  et  proficuis 
exinde  provenientibus  et  emergentibus,"  granted  to  the  said  mayor 
and  corporation  licence  to  hold  within  the' said  town  two  fairs,  in 
the  terms  of  the  inquisition,  ''una  cum  curia  pedis  pulverizati 
tempore  feriarum  predictarum,  ac  cum  omnibus  tolnetis  et  aliis 
proficuis  predictis  feriis  sive  nundinis  pertinentibus  et  spectanti- 
bus ; "  to  have,  hold,  and  enjoy  the  said  fairs  or  markets  and 
court  of  piepowder,  "  et  csetera  premissa,"  to  the  same  mayor,  &c. 

In  pursuance  of  this  grant,  the  corporation  had  from  the  period 
of  thegrant  regularly  held  the  fairs  therein  mentioned,  and  had  been 
accustomed  to  receive  a  toll  of  2d.  per  beast  from  the  buyer  for  every 
heast  bought  in  the  fair.  At  the  May  fair,  held  according  to  the 
charter  in  the  year  1828,  the  defendant  purchased  eight  beasts,  for 
which  the  toll,  amounting  to  1^.  4tf.,  was  regularly  demanded  of 
him  by  the  plaintiffs,  but  which  toll  the  defendant  refused  to  pay. 

The  charter  was  in  the  following  terms : 

BEGINA  omnibus  ad  quos  &c.  Saltm.  Cum  per  quandam 
Inquisicdem  indentat.  capt.  apud  Bourne  in  Com.  nro.  Lincoln, 

t  Eeferred  to  by  way  of  illustration  L.  R.  7  C.  P.  555,  568, 41  L.  J.  C.  P. 
in  judgment  of  Willes,  J.  in  Brecon  257,  263  (affirmed  in  Ex.  Ch.  (1873) 
MarheU Co.y. Neath,  Ac.Ry,  Co, (1872)      L.  E.  8  C.  P.  157).— R.  C. 
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COBPOBA- 

TION  OF 

8TAMF0BD 

r. 
Pawlett. 


[•69] 


quinto  die  Aprilis,  anno  regni  nri  decimo  tertio,  virtute  cnjasdam 
Bris.  nri  de  ad  quod  dampnu  e  Cancellaria  nra  nup  emanat. 
Yicecomit.  comitatus  pdict.  direct,  et  Inqoisiconi  ^dict  annex, 
p  sacramentu  pbom  et  legliu  hoium  comitatus  ^dict.  comptum 
sit,  quod  non  esset  ad  dampnu  vel  pjudiciu  nri  aut  alicujis  al. 
psone,  nee  ad  nocumentum  vicina]^  feria]^  sive  nundin.  si  nos 
concederemus  Majori,  Aldermannis  et  Gapitat  Burgensibus  Yille 
sive  Burgi  de  Stamford  in  Bri  pdco  noiat.  et  successoribus  suis, 
Licenciam  quod  ipsi  hSrent  et  tenerent  infra  villam  sive  bnrgum 
de  Stamford  pdict.  et  pcinct.  ejusdem  duas  Ferias  *sive  Nundin. 
annuatim  inppm  (vizt.)  unam  dicta]^  Feriar.  sive  Nundin. 
sup  quemlibet  diem  Martis  pxim.  pceden.  festum  sive  diem 
Purificationis  Bte  Marie  Yirginis,  Anglice  Candlemas  Bay,  et 
alteram  dua]^  Feria^  sive  Nundin.  super  Diem  Lune  psim  peeden. 
primu  diem  Maii  pro  empcone  et  vendicone  oium  et  oimod 
Averio]^  et  Peco]^  ac  oium  et  oimod.  Bono]^  Mercimonio]^  et 
Mercandiza^  colter  in  Feriis  sive  Nundin.  empt'  et  vendit.  una 
cum  Cur.  Ped.  Pulverizat.  ac  Tolnet  et  profic  exinde  pvenien.  et 
emergen,  put  p  diet.  Bre.  et  Inquisicon.  in  filaciis  Cancellaria 
nre.  pdict  de  recordo  remanen.  plenius  liquet  et  apparet.  Sciatis 
modo  Quod  Nos  de  gratia  nostra  spiali,  et  ex  certa  sciencia  et 
mero  motu  nris,  dedimus  et  concessimus,  ac  p  ^sentes  pro  nobis^ 
heredibus  et  successoribus  nris,  Damus  et  concedimus  ^fat. 
Majori,  Aldermannis,  et  Capital.  Burgensibus  Yille  sive  Burgi 
Stamford  in  com.  nro.  Lincoln  pdict.  et  successoribus  suis. 
Licentiam  quod  ipsi  habeant  et  teneant  infra  Yillam  sive  Burgum 
de  Stamford  ^dict.  et  pcinct.  ejusdem  duas  Ferias  sive 
Nundin.  annuatim  imppm  (viz.)  unam  dua]^  Feria]^  sive  Nundin. 
super  quemlibet  Diem  Martis  pxim  pceden.  festum  sive  diem 
Purificationis  Bte  Marie  Yirginis,  Anglice  Candlemas  Day,  et 
alteram  dua^  Feria^  sive  Nundin.  super  Diem  Lune  pim  pceden. 
primu  diem  Maii  pro  empcone  et  vendicone  omim  et  omimod. 
Averio^  et  Peco^  ac  omiu  et  oimod.  Bono^  Mercimonio^,  et 
Mercandiza]^  colter  in  Feriis  sive  Nundin.  empt.  et  vendit.  una 
cum  Cur.  Ped.  Pulverizat.  tempore  Feria^  p'dict.  ac  cu  oibus 
Tolnet.  et  al.  Profic.  pdictis  Feriis  sive  Nundin.  ptinen.  et  spectan. 
Habend.  tenend.  et  gaudend.  jpdict.  Ferias  sive  Nundin.  et  Cur. 
Ped.  Pulverizat.  et  cetera  ^missa  supius  p  psentes  concess'  seu 
menconat.  fore  concess'  eisdem  Majori,  Aldermannis  et  Capital 
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BnrgensibuB  Yille  sive  Burgi  de  Stamford  ^dict,  et  successoribus 

eais,  ad  eo^  solum  et  ppriu  opus  et  usum  imppm.    Et  hoc  absq. 

aliquo  computo  vel   aliquo   alio    debito    nobis,    beredibus  vel 

successoribus  nols  pind  reddend.  solvend.  vel  faciend.     Quare 

volumus,  ac  per  presentes  pro  nobis,  beredibus,  et  successoribus 

nris  firmiter  injungendo  pcipimus   *et  mandamus   quod  ^dict. 

Major,  Aldermanni.  et  Capital.  Burgenses  Yille  sive  Burgi  de 

Stamford  pdict.  et  successores  sui  babeant,  teneant,  et  custodiant, 

et  here,  tenere,  et  custodire  valeant  et  possint,  imppm  pdict. 

Ferias  sive  Nundin.  una  cum  Cur.  Fed.  Pulverizat.  et  ceteris 

^missis  ^dcis,  scum  tenorem  et  veram  intenconem  ha^  Lra^ 

nra^  Patenciu  absq.  molestacone,  perturbacone,  gravamine,  sive 

contradiccone  nr.  heredum  vel  successo]^  nro]^,  vel  aliquo]^  Vice- 

comitum,  Escaeto]^,  Ballivo^,  Officiario^  sive  Ministrorum  nro]^ 

heredum  vel  successorum  eo^  quorumcumq.     Et  hoc  absq.  aliquo 

al.  Warranto,  Bri  vel  pcess.  imposterum  in  ea  parte  pcurand.  vel 

obtinend.    Et  Ulterius  volumus  ac  p  psentes  pro  nobis,  beredibus, 

et  successoribus  nris,  concedimus  p'fat.  Majori,  Alderman,  et 

Capital.   Burgensibus  Ville  sive  Burgi  de   Stamford  ^dict.   et 

successoribus  suis,  quod  he  Lre  nre  Patentes  vel  Irrotulament* 

ea^dem  sint  et  erunt  bon.  firm  valid,  sufficien.  et  effectual,  in  lege 

eisdem  Majori,  Aldermannis  et  Capital.  Burgensibus  Yille  sive 

Burgi  de  Stamford  p'dict.  et  successoribus  suis,  secundum  veram 

intenconem  earundum.f     In  cujus  rei  &c.     Teste  Begina  apud 

West,  decimo  quinto  die  Junii. 

Per  Bre  de  Privat.  Sigill. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
above  toll  could  be  lawfully  taken  under  this  grant. 


Corpora- 
tion OP 
Stamfobd 

V. 

Pawlbtt. 


[•60] 


Taunton,  for  the  plaintiffs. 


Denman,  for  the  defendant. 
Taunton,  in  reply.     *     * 


Cur.  adv.  vult 


[66] 
[69] 


t  Sic.  It  is  impossible  to  say  (with- 
out research  not  worth  the  pains)  how 
many  of  the  blunders  in  this  docu- 
ment as  printed  are  due  to  the  report 


and  how  many  to  Queen  Anne^s 
clerks:  and,  as  the  sense  is  not 
obscured,  no  attempt  is  now  made 
to  correct  them. — F..P. 
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Corpora- 
tion OP 
Stamford 

Pawlbtt. 
[70] 


[•71] 


Alexander,  C.  B.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  in  which  the  Corporation  of  Stamford 
sought  to  recover  from  the  defendant,  as  the  purchaser  of  eight 
beasts,  at  a  fair  holden  at  that  borough  immediately  before  the 
1st  day  of  May,  1828,  the  sum  of  Is,  4i.,  after  the  rate  of  2d. 
for  each  beast. 

At  the  trial,  before  me,  in  the  county  of  Middlesex,  the  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  special  case.  The  case  states  a  charter  of  Queen 
Anne  in  the  18th  year  of  her  reign,  by  which  her  Majesty  grants 
to  the  Corporation  of  Stamford  a  licence  to  hold  two  fairs  or 
markets  yearly,  one  of  the  fairs  on  the  Monday  next  preceding 
the  1st  day  of  May,  for  the  buying  or  selling  of  cattle  and 
sheep,  and  other  goods  and  merchandize,  with  a  court  of 
pie-poudre,  and  the  tolls  and  profits  from  the  fair  and  court 
proceeding  and  arising.  I  shall  have  occasion,  presently,  to 
state  with  more  exactness  the  terms  of  this  grant.  The  case 
then  proceeds  further  to  state,  that,  in  pursuance  of  this  grant, 
the  Corporation  have,  from  time  to  time,  regularly  held  the  fairs 
therein  mentioned,  and  have  been  accustomed  to  receive  a  toll 
of  2d.  per  beast,  from  the  buyers  of  every  beast  sold  in  the 
market.  It  further  states  the  purchase  by  the  defendant  of  the 
eight  beasts,  and  demand  of  the  toll  in  question,  and  a  refusal 
by  the  defendant  to  pay  it. 

It  is  not  disputed,  that,  from  the  date  of  the  charter  to  the 
present  time,  the  precise  toll  now  claimed  has  been  actually 
received :  neither  is  it  contended,  that  this  is  an  unreasonable 
toll.  It  is  admitted,  that,  if  the  Corporation  have  authority  to 
levy  any  toll,  the  amount  of  this  toll  furnishes  no  objection 
to  it.  The  present  point  which  has  been  discussed  is  this: 
whether,  when  the  Crown  grants  a  fair  or  market,  with 
accustomed  tolls,  but  without  specifying  any  particular  sum  or 
occasion,  the  grantee  may  require  *upon  certain  transactions  a 
reasonable  toll.  The  plaintiffs  assert  the  affirmative  of  this 
proposition,  and  the  defendant  asserts  the  negative. 

It  was  admitted  on  the  part  of  the  plaintiffs,  in  the  course  of 
the  discussion,  that  the  grant  of  a  fair  or  market,  with  the  usual 
liberties,  or  customs,  privileges,  or  profits,  would  not  authorize 
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the  grantee  to  levy  even  a  reasonable  toll.  On  the  other  hand, 
it  was  admitted  on  the  part  of  the  defendant,  that  if  the 
sovereign  granted  a  fair  or  market,  with  tolL,  specifying  the  sum 
and  the  occasion,  and  it  was  not  unreasonable,  the  grantee  would 
be  entitled  to  recover  it.  The  controversy  has  arisen  here, 
because  the  circumstances  of  this  case  are  different  from  both 
of  those  to  which  I  have  referred.  It  is  mesne  between  them. 
The  claim  is  founded,  not  on  a  grant  of  a  fair  or  market,  with 
only  the  general  words,  **  liberties,  privileges,  customs,  or  profits," 
but  the  word  "  tolls "  is  expressly  introduced  into  it.  On  the 
other  hand,  no  authority  is  given  to  require  and  take  any  sum 
distinctly  specified. 

The  question  then  is,  whether,  when  the  Crown  grants  a 
market  with  tolls,  not  specifying  them,  the  grantee  can  require 
any  ?  It  is  proper  first  to  mention  the  documents  which  raise 
this  question.  A  writ  of  ad  quod  damnum,  in  the  12th  year  of 
Queen  Anne's  reign,  required  the  sheriflF  of  Lincoln  to  inquire 
by  the  oaths  of  lawful  men,  whether,  if  she  granted  to  the 
Corporation  of  Stamford  licence  to  hold  within  the  town  and 
borough  of  Stamford,  two  fairs  or  markets  for  buying  and  selling 
beasts,  and  cattle,  and  other  goods  and  merchandize  commonly 
in  fairs  and  markets  bought  and  sold,  together  with  courts  of 
pie-poudre,  and  tolls  and  profits  therefrom  arising  and  happening, 
it  would  be  to  the  prejudice  of  her  Majesty,  or  others,  or  of 
neighbouring  fairs  and  markets.  The  inquisition  is  produced, 
and  it  returns  that  it  will  not  be  to  the  prejudice  of  the  Queen 
or  any  other  person,  or  of  the  neighbouring  fairs  or  markets, 
if  the  Queen  should  grant  to  the  Corporation  licence  to  hold 
*within  the  borough  two  fairs  or  markets  for  buying  and  selling 
all  beasts  and  cattle,  and  all  manner  of  goods,  wares,  and 
merchandize  commonly  sold  in  markets,  together  with  courts  of 
pie-poudre,  and  tolls  and  profits  therefrom  arising  and  happening. 
The  charter  recites  the  inquisition,  and  grants  the  fairs  and  court 
of  pie-poudre,  with  all  tolls  and  other  profits,  ac  cum  omnibus 
tolnetis  et  aliis  proficuis  predictis  feriis  sive  nundinis  pertinen- 
tibus  et  spectantibus.  The  controversy  is,  whether  these  words, 
**  tolnetis  predictis  feriis  sive  nundinis  pertinentibus,"  can  have 
any  meaning  or  operation,  where  no  specific  toll  or  sum  to  be 
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received  is  mentioned.  It  seems  exjiraordinary,  that  such  words 
should  be  introduced  at  all,  if  by  law  they  must  be  entirely 
inoperative;  and  this  would  become  more  extraordinary,  if 
the  charters  expressed  in  similar  terms  were  very  numerous. 
However,  if  this  has  been  the  rule  laid  down  and  acted  up 
our  duty  would  require  that  we  should  adhere  to  it.  It  is  our 
duty  stare  decisis.  What  we  have  had  therefore  to  ascertain  is, 
whether,  as  it  has  been  contended,  the  authorities  have  decided, 
that  a  grant  of  tolls  feriis  pertinentibiuf  has  no  meaning  or  effect 
whatever,  unless  the  charter  also  specifies  the  amount  of  the  toll. 

The  earliest  case  which  has  been  cited  is  that  of  Heddy  v. 
WheelhousCy  reported  in  Croke  Eliz.  558,  591,  about  the  year 
1596.  There  the  charter  granted  to  the  mayor  and  burgesses 
of  Northampton,  *'  unam  feriam  cum  omnibus  libertatibus  et 
liberis  consuetudinibus  ad  hujusmodi  feriam  spectantibus  vel 
pertinentibus."  The  argument  for  the  plaintiff,  who,  in  this 
case,  resisted  the  toll,  was,  that  there  were  not  any  words  of 
grant  of  toll,  that  toll  was  not  a  liberty  or  custom  of  common 
right  appertaining  to  a  fair,  and  therefore  that  it  passed  not 
by  the  general  words:  "cum  omnibus  libertatibus  et  liberis 
consuetudinibus."  The  defendants,  who  sustained  the  toll,  said, 
that  toll  was  of  common  right.  It  was  not  decided  *upon  the 
first  argument,  but  Popham  said,  toll  was  not  incident  to  a  fair. 
He  added,  ''  questionless,  the  King  may  grant  a  fair,  and  that 
toll  shall  be  paid."  When  the  cause  came  on  again,  three 
Judges,  of  whom  Chief  Justice  Popham  was  one,  were  of  opinion 
that  these  words  ''liberties  and  customs'*  did  not  authorize  the 
demand  of  toll,  because  toll  was  not  incident  to  a  fair ;  but  they 
were  also  of  opinion,  that,  by  express  words  in  the  King's  grant, 
the  grantee  may  have  toll.  This  case  is  not  useful  to  either 
party.  It  decides  that  the  words  **  liberties  and  customs  "  will 
not  carry  toll.  The  Judges  are  of  opinion,  that  the  King  may 
grant  a  fair  with  toll,  and  they  do  not  say  that  the  toll  must  be 
specified,  and  that  such  specification  is  essential  to  the  grant. 

The  next  authority  in  point  of  time  mentioned,  is  the  passage 
from  Lord  Coke's  commentary  on  the  Statute  of  Westminster  1, 
c.  31,  p.  220  of  the  2nd  Institute,  **  every  one  that  hath  a  fair  or 
market,  ought  to  have  it  by  grant  or  prescription.     If  the  King 
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grant  to  a  man  a  fair  or  market,  and  grant  no  toll,  the  patentee 
shall  have  no  toll,  for  toll  being  a  matter  of  private  [advantage] , 
for  the  benefit  of  the  lord,  is  not  incident  to  a  fair  or  market  so 
granted,  without  a  special  grant,  as  it  was  adjudged  in  the  case 
of  Northampton,  for  such  a  fair  or  market  is  accounted  a  free 
fair  or  market,  and  there  it  was  also  resolved,  that,  after  such  a 
grant  made,  the  King  cannot  grant  a  toll  to  such  a  free  fair  or 
market,  without  quid  pro  quo,  some  proportionable  benefit  to  the 
subject.  Lastly,  it  was  there  resolved,  that  if  the  toll  granted 
with  the  fair  or  market  be  outrageous  or  unreasonable,  the  grant 
of  the  toll  is  void,  and  that  the  same  is  a  free  market  or  fair." 
This  opinion  of  that  great  lawyer  is  just  as  equivocal  upon  the 
point  in  question,  as  the  case  I  have  just  mentioned,  which  is  in 
fact  the  same  case,  on  which  his  opinion  proceeds.  You  see 
clearly,  that  if  the  King  do  not  use  the  word  "toll,"  or  some 
equivalent  expression,  the  grantee  shall  have  no  toll,  but  you  do 
*not  see  that  if  the  charter  purports  to  grant  toll,  the  amount 
must  be  specified. 

The  next  case  cited  is  that  of  Lightfoot  v.  Lennett,  which 
occurred  in  the  15th  Jac.  1618,  reported  in  2nd  Croke,  421. 
Nothing  can  be  inferred  from  it  other  than  that  a  grant  of  toll 
thorough,  with  such  toll  as  used  to  be  taken  there  or  elsewhere 
in  England,  is  void  for  uncertainty ;  the  words  are,  **  ibi  et 
alibi  infra  Angliae  regnum."  The  uncertainty  here  is  manifest, 
and  the  ground  of  decision  unanswerable.  The  grant  did  not 
specify  a  sum,  but  pointed  at  a  measure,  at  a  scale,  which  it 
was  impossible  to  apply. 

The  case  next  in  point  of  time  is  the  case  in  Palmer,  f  a  quo 
warranto  against  the  Corporation  of  Maidenhead,  in  the  17th 
of  James  I.,  the  year  1619.  It  is  a  long  case,  and  many  points 
were  detailed  in  it.  The  abuse  of  the  charter  granted  by  the 
King  was  one  of  the  grounds  on  which  it  was  sought  to  repeal  it, 
and  among  the  abuses  complained  of  was  the  taking  toll.  For 
the  qtio  warranto  it  was  contended,  that  toll  is  not  incident  to  a 
market,  that  the  patent  ought  to  express  what  sum  ought  to  be 
paid  for  the  toll,  otherwise  it  is  void  for  uncertainty  (p.  83) ;  and 
the  grantee  of  the  market  shall  not  be  himself  the  judge  how 
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much  he  shall  demand  for  toll.  On  the  other  side  it  was  said, 
that  there  was  a  distinction  between  those  tolls  that  are  against 
common  right,  in  which  class  are  enumerated  toll. thorough  and 
toll  turn,  (a  toll  taken  on  the  return  of  cattle  unsold  from 
market),  where  the  sum  ought  to  be  expressed  in  the  charter, 
and  tolls  which  are  not  against  common  right,  as  in  a  grant 
of  a  market  with  toll,  where  the  toll  is  due,  though  the  sum  be 
not  expressed.  The  result  of  the  discussion  upon  this  point 
is  stated  by  the  reporter.  Sir  Gefrey  Palmer,  to  be,  as  he  was 
informed  by  the  counsel,  "  that  the  toll  was  well  granted, 
though  the  quantity  of  money  for  each  thing  was  not  expressed, 
according  to  the  opinion  of  three  of  the  Judges  *against  the  opinion 
of  Chief  Justice  Montague  ;  and  that,  in  fact,  the  Corporation 
continued  to  enjoy  their  privileges."  There  is  here  the  opinion 
of  three  Judges  to  one,  on  the  very  point.  As  to  the  result  of 
the  cause,  the  Crown  failed  in  obtaining  judgment  in  the  action. 
The  next  authority  in  the  order  of  time  which  has  been  cited 
is  that  of  Osbuston  v.  James,  from  2  Lutwyche,  1377,  in  the  4th 
year  of  James  II.  The  book  does  not  report  much  discussion 
either  at  the  Bar  or  upon  the  Bench,  but  states  the  opinion 
of  the  Court  on  the  point  which  decided  the  cause.  It  was  an 
action  of  trespass  for  seizing  two  lambs.  The  defendant  pleaded 
in  bar,  a  justification  under  a  charter  of  James  I.,  by  which 
that  prince  granted  two  fairs  with  a  court  of  pie-poudre,  with  all 
and  every  sort  of  toll,  "tolnetis  et  theoloniis,"  followed  by  the 
usual  words  of  customs,  usages,  rights,  jurisdictions,  profits,  to 
the  fairs  or  court  of  pie-poudre  belonging  or  regarding.  The 
plaintiff  replied,  that  he  was  an  inhabitant  of  the  Duchy  of 
Lancaster,  and  that  all  the  inhabitants  of  the  Duchy,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  were  free 
and  discharged  from  all  tolls  for  their  goods  and  chattels  in  all 
fairs  and  markets  through  the  whole  kingdom.  To  this  replica- 
tion the  defendant  demurred.  It  was  objected  to  the  plea  in 
bar,  first,  that  no  toll  was  expressly  granted  by  the  charter.  But 
the  book  states  that  the  Court,  admitting  that  the  plea  in  bar 
was  good,  were  of  opinion  that  the  prescription  discharging  the 
inhabitants  of  the  Duchy  was  also  good,  and  therefore  gave 
judgment  for  the  plaintiff  in  the  action.     This  certainly  is  no 
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decision  against  the  plaintiffs'  argument,  but  rather  inclines 
the  other  way ;  inasmuch  as,  in  deciding,  the  Court  rejects  the 
ground  of  the  invalidity  of  the  charter,  and  proceeds  upon  the 
validity  of  the  prescription,  which  is  an  answer  to  the  claim  of 
toll,  though  it  had  been  legally  granted. 

The  next  case  is  that  of  Holloivay  v.  Smith,  in  2nd  Strange, 
1171,  in  the  year  1733.  It  is  thus  reported :  "  In  trespass,  the 
defendant  justifies  a  distress  for  toll,  and  sets  forth  a  custom 
of  Daventry,  to  hold  a  fair  on  St.  Augustine's  Day,  and  take 
toll ;  that  Queen  Elizabeth,  reciting  all  this,  had  granted  them 
two  new  fairs,  one  on  the  Tuesday  after  Easter,  and  the  other 
on  St.  Matthew's  Day,  with  all  profits,  commodities,  emoluments, 
liberties,  and  free  customs,  '  ad  hujusmodi  ferias  pertinentibus.' 
On  demurrer,  the  justification  was  held  ill,  for  toll  is  not  incident 
of  common  right,  and  therefore  not  within  the  words  of  reference ; 
and  being  new  fairs,  upon  which  no  toll  is  granted  by  express 
words,  the  custom  cannot  extend  to  them ;  so  the  plaintiff  had 
judgment."  It  is  clear,  that  this  case  is  no  authority  against 
the  Corporation.  The  word  toll  is  not  in  the  grant,  and  this 
case  is  in  exact  coincidence  with  those  which  had  previously 
decided  that  the  general  words,  profits,  emoluments,  and  other 
equivalent  words,  will  not  supply  the  want  of  the  word  **  toll ;  " 
but  it  does  not  decide  that,  if  that  word  be  used  and  toll  be  given 
in  direct  terms,  it  may  not  be  taken. 

The  next  case  cited  in  chronological  order  is  Holcrqft  v.  Heel, 
in  the  Ist  of  Bosanquet  &  Puller's  Beports,  400,  in  the  year 
1799.  It  was  an  action  on  the  case,  for  erecting  a  market  within 
three  miles  of  the  plaintiff's  market,  whereby  he  lost  a  large  sum 
of  money,  which  he  would  otherwise  have  received  for  toll, 
stallage,  and  other  commodities  to  his  market  belonging.  Upon 
the  trial,  it  appeared,  that  the  plaintiff  claimed  by  a  charter, 
10th  William  III.,  granting  a  market  and  two  fairs,  together 
with  a  court  of  pie-poudre,  "  ac  omnibus  libertatibus,  liberis 
consuetudinibus,  potestatibus,  custumagiis,  theoloniis,"  to  such 
market,  fairs,  and  court  appertaining  and  regarding.  Two 
objections  were  taken  to  the  plaintiff's  recovery,  first,  that  as  no 
specific  toll  was  mentioned  in  the  patent,  the  plaintiff  was 
entitled   to  no  toll,  and   therefore  *had   sustained   no  injury. 
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Secondly,  that  the  defendant  had  had  an  undisturbed  poesession 
for  twenty  years,  which  was  an  answer  to  the  action.  The  plaintiff 
was  nonsuited :  upon  an  application  to  set  aside  this  nonsuit 
the  Court  were  of  opinion  that  the  twenty  years'  andistorbed 
possession  of  the  market  by  the  defendant  was  a  clear  bar  to 
the  plaintiff's  right  of  action.  This  is  no  positive  authority  for 
the  Corporation,  and  certainly  not  against  them.  The  Court 
distinctly  selected  the  other  ground. 

Pursuing  the  chronological  order,  the  next  case  was  Curtcen  v. 
ScUkeld,  8  East,  588,1  in  the  year  1800.  The  question  debated 
in  this  cause  was  not  the  question  now  before  the  Court.  The 
controversy  there  was,  whether  the  owner  of  a  market  was 
entitled  to  place  it  any  where  within  boundaries  particularly 
described,  and,  having  held  it  upon  one  spot  of  ground^  could 
remove  it  to  any  other  within  the  proper  boundaries,  so  as  to 
prevent  a  stranger  exposing  his  commodities  upon  the  antient 
spot  which  was  the  soil  of  the  owner  of  the  market,  in  spite  of 
that  owner's  prohibition.  Though  the  point  now  in  question 
was  not  debated  in  that  case,  yet  it  is  well  worth  observation. 
The  charter  is,  to  a  certain  extent,  set  out  in  the  report,  and 
appears  to  have  been  to  the  same  effect  as  the  present.  There  is 
an  authority  to  collect  '^  custumagia  et  theolonia  per  legem  vel 
consuetudinem  regni  &c.  in  mercato  aut  feriis  predictis  debita 
vel  consueta."  So  that  it  was  open  to  the  very  objections  now 
urged;  and  yet  not  only  no  observation  was  made  upon  that 
circumstance,  but,  it  is  apparent,  that,  in  point  of  fact,  tolls 
were  received  and  had  been  received  for  a  considerable  time. 
The  charter  is  of  the  2nd  James  II. 

The  next  case  is  Lowden  v.  Hierons,  2  B.  Moore,  102,;  in  the 
year  1818.  This  was  an  action  on  the  case,  by  the  lessee  of 
Covent  Garden  Market,  for  tolls  contended  to  be  due  to  him. 
The  material  charter  was  of  Charles  II.,  containing  a  grant  of  the 
market,  with  all  *liberties  and  fees,  customs,  tolls,  tributes, 
stallages,  pickages,  and  all  other  profits  to  such  market  in 
anywise  belonging  and  appertaining.  The  book  states  that  the 
original  words  in  this  charter  were,  **  tolnetis  et  hujusmodi 
mercaturae  aliquatenus  spectantibus."      The  charter  had  been 
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recognized  by  an  Act  of  the  68rd  of  Geo.  III.     The  jury  found 
a  verdict  for  the  plaintiff  on  certain  counts.     The  defendants 
moved  for  a  nonsuit;  ^  The  first  ground  was,  that  no  tolls  were 
given  by  the  grant  of  Charles  II.,  nor  the  amount  of  tolls 
specified  in  the  grant.     Secondly,  that  no  evidence  was  adduced 
at  the  trial  to  shew  that  any  certain  toll  had  been  received.     It 
was  sent  to  a  new  trial.     It  has  sometimes  been  supposed  that  a 
new  trial  was  awarded  by  the  Court,  upon  the  footing  that  the 
claim  under  the  charter  could  not  be  supported,  and  therefore 
that  it  was  sent  again  to  be  tried,  that  it  might  be  seen  whether 
a  jury  would  presume  another  charter  sufficient  to  support  the 
title  to  toll.     The  marginal  note  states  it  so.     We  think  this  is  a 
mistake,  and  that  no  such  inference  is  to  be  drawn,  either  from 
what  the  Court  did,  or  from  what  the  Judges  said.    Mr.  Justice 
Dallas,  in  delivering  the  judgment  of  the  Court  upon  that  case 
said:    ''The  specific   sums  to  be  demanded  for  tolls  are  not 
expressed  in  the  charter.     The  tolls,  therefore,  which  have  been 
received  subsequent  to  the  grant,  are  merely  presumptive,  neither 
have  they  been  uniform.     The  jury  should  have  given  their 
verdict  according  to  the  invariable  or  uniform  custom.  The  Judge 
could  alone  decide  whether  such  tolls  were  or  were  not  reasonable. 
In  this  case,  there  is  no  decision  of  this  sort,  and  no  certain  toll 
has  been  uniformly  paid  within  the  memory  of  any  of  the 
witnesses  who  were  examined.     I  therefore  think,  that,  under  the 
circumstances,  there  should  be  a  new  trial,  and  that  the  plaintiffs 
are  entitled  to  recover  only  such  tolls  as  have  uniformly  been 
collected ;  and  as,  on  the  second  trial,  it  may  be  fully  taken  into 
consideration  whether  subsequently  to  ^the  original  charter  a  new 
grant  from  the  Crown  may  be  presumed,  I  am  of  opinion  that 
the  rule  should  be  made  absolute,  for  setting  aside  this  verdict 
on  the  Court  granting  a  new  trial."     Mr.  Justice  Park  concurred  ; 
and  Mr.  Justice  Burrough  said — "  The  uniformity  in  the  pay- 
ment of  certain  specific  tolls  has  not  been  proved  according  to 
the  facts  contained  in  this  case.     No  evidence  has  been  adduced 
to  prove  the  payment  of  any  certain  tolls,  neither  was  there  any 
evidence  to  shew  when  the  payment  of  the  first  toll  subsequent 
to  the  charter  was  made,   nor  the   amount  which   was  then 
demanded."      The  rule  was  made  absolute  for  setting  aside 
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the  verdict,  and  a  new  trial  was  granted.  Now  it  will  be  observed, 
that  there  could  be  no  consideration  about  whether  the  tolls 
were  reasonable,  if  no  tolls  whatever  were  demandable  for  want 
of  certainty  expressed  in  the  charter.  Mr.  Justice  Burbough 
expressly  put  it  upon  the  want  of  uniformity  in  the  usage 
proved.  It  is  not  true,  therefore,  that  the  Court  were  of  opinion 
that  no  toll  could  be  taken  under  the  charter.  It  would  be 
much  more  true  to  say,  that  the  Court  sent  the  case  to  a  new 
trial  for  want  of  evidence  that  a  reasonable  sum  had  been 
regularly  paid.  The  opinion  of  the  Court  supposes,  that,  if  that 
had  been  proved,  the  verdict  would  have  stood. 

The  next  case  is  Prince  v.  LeiciSy  reported  in  5  Bamewall  & 
Cresswell,  368, t  in  the  year  1826.  It  is,  to  the  present  purpose, 
exactly  like  Curwen  v.  Salkeld,  in  the  8rd  East.t  It  was  an 
action  by  the  owner  of  Covent  Garden  Market,  against  an 
intruder,  for  erecting  a  stall  within  seventy  or  eighty  yards 
of  the  market,  in  a  neighbouring  street,  whereby  the  omner 
was  disappointed  of  his  toll.  The  grant  of  the  market,  as 
stated  in  the  report,  is  to  the  same  purport  as  that  stated  in  the 
last  case,  and  to  the  same  effect  as  the  language  so  often  used ; 
'*  the  market  with  all  liberties,  free  customs,  tolls,  stallage, 
piccage,  and  all  other  profits  to  the  like  market  belonging." 
There  is  no  authority  to  take  any  specific  sum.  The  right  to 
take  *tolls  by  virtue  of  this  grant  is,  as  I  have  already 
mentioned,  recognized  by  an  Act  of  the  53rd  of  Geo.  III.  c.  71. 
The  plaintiff  failed  in  this  action,  because  he  occupied  part  of 
the  market  in  a  different  way,  without  leaving  sufficient  room 
for  the  use  of  the  public  ;  and  though  he  had  recently  corrected 
this,  he  had  not  given  sufficient  notice  of  it.  The  material 
observation  to  be  made  upon  this  case  is,  that  the  language 
of  the  charter  is  to  the  same  effect  as  the  present,  and  that, 
although  there  is  no  specification,  no  objection  appears  to  have 
been  taken  to  the  grant  upon  any  such  ground.  It  seems  to 
have  occurred  neither  to  the  Bar  nor  to  the  Bench. 

I  have  now  noticed  every  case  which  has  been  cit^d,  and  in 
the  order  of  time  in  which  they  occurred.     I  have  not  referred 
to  the  passages  cited  from  Comyns'  Digest,  because,  even  if  they 
+  29  R.  R.  265.  t  7  R.  R,  510. 
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laid  down  a  rule,  they  would  be  of  little  avail,  unless  supported 
by  authorities ;  but,  in  truth,  they  do  not  give  weight  to  either 
argument.  They  are  quite  equivocal  as  to  the  present  contro- 
versy, and  only  say,  that  toll  is  not  incident  to  a  market,  and 
that  there  must  be  a  special  grant  of  it.  But  it  would  not 
be  just  to  infer  that  that  great  lawyer  had  a  distinct  view  to 
the  present  controversy.  What  he  has  actually  said,  is  consistent 
with  both  arguments.  It  seems  most  probable,  that  if  the 
precise  question  had  been  put  to  him,  he  would  have  answered, 
that  he  considered  the  grant  of  toll  even  without  a  determinate 
amount,  as  a  specific  grant;  for  the  case  in  Palmer  is  one 
of  those  which  he  cites  as  his  authority. 

Upon  this  review  of  the  authorities,  we  are  of  opinion,  that 
the  Corporation  is  entitled  to  retain  their  verdict.  We  think 
that  where  a  grant  of  tolls  is  found  in  a  charter,  the  word  ought 
to  have  some  meaning,  and  the  charter  some  operation,  and  that 
it  can  receive  operation  only  by  being  construed  to  mean  a  reason- 
able toll.  We  think  that  no  one  case  has  ever  been  determined 
against  this  construction.  ^We  are  convinced  that  the  terms 
used  in  the  present  grant  are  nearly  the  same  as  are  used  in  a 
great  majority  of  those  charters  which  have  received  the  fiats 
of  the  Attorney-Generals  for  the  time  being,  and  passed  the 
great  seal ;  that  tolls  have,  in  numerous  instances,  been  received 
under  them ;  and,  that  if  we  were  to  decide  against  this  charter  • 
upon  the  principles  contended  for,  we  should  shake  the  security 
of  a  vast  mass  of  property  which  has  been  enjoyed  undisturbed 
for  an  age,  perhaps  for  ages.  We  also  think  the  observation, 
'*  that,  to  permit  a  grantee  to  take  whatever  may  appear  to 
him  to  be  a  reasonable  toll,  is  to  make  a  grantee  a  judge  for 
himself,  and  to  expose  the  subject  to  extortion,"  has  received 
a  satisfactory  answer.  The  grantee  demands  it  at  his  peril,  and 
at  the  hazard  of  a  private  as  well  as  of  a  public  prosecution: 
of  a  private,  at  the  suit  of  the  party  injured ;  of  a  public,  at  the 
suit  of  the  Attorney-General,  in  the  name  of  his  Majesty.  The 
inconvenience  of  raising  such  questions  cannot  be  avoided  by 
specifying  the  sum.  The  King  cannot  grant  an  unreasonable 
toll ;  and  it  is  competent  to  every  subject  of  the  realm,  from 
whom   the  toll  is  demanded,  to  question  its  being  reasonable. 
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even  when  the  exact  sum  is   specified  in  the  charter.     This 

question  may  always  be  brought  under  discussion,  in  whatever 

terms  the  grant  may  be  expressed.     For  these  reasons  we  think 

that  the  verdict  must  stand. 

Postea  to  the  plaintiffs. 


IN   THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  Exchequer.) 
PAWLETT  V.  The  CORPORATION  of  STAMFORD. 

(1  Crompton  &  Jervis,  400 ;  S.  C.  1  Tyrwh.  291.) 

The  grant  of  a  fair  or  market  '^  cum  omnibus  tolnetis,  et  aliis  proficuis 
predictis  feriis  sive  nundinis  pertinentibus  et  spectantibus,"  passes  a 
reasonable  toll  to  the  grantee,  though  the  amount  of  toll  be  not  specified. 

In  an  action  of  debt  for  tolls,  the  question  was,  whether,  under 
the  grant  of  a  fair  or  market,  ''  cum  omnibus  tolnetis  et  aliis 
proficuis  predictis  feriis  sive  nundinis  pertinentibus  et  spectan- 
tibus,"  the  amount  of  toll  not  being  specified,  a  toll  could  be 
demanded.  The  Court  of  Exchequer  decided,  that  the  grant 
passed  a  reasonable  toll ;  and,  upon  a  writ  of  error,  the  Chief 
Justices  of  the  Courts  of  King's  Bench  and  Common  Fleas,  after 
argument  by  Clinton  for  the  plaintiff  in  error,  and  Hildyard  for 
the  defendants  in  error,  advised  the  Lord  Chancellor  to  aflSna 

the  judgment.  Judgment  affirmed. 


1830.  WEDLAKE   v.  HURLEY  and  ANOTHER.f 

["^]  (1  Crompton  &  Jervis,  83—89;  S.  C,  Lloyd  &  Welsby,  330.) 

A.  remitted  to  B.  a  bank-bill,  indorsed,  "Pay  to  the  order  of  B., 
under  provision  for  my  note  in  favour  of  C,  payable  at  the  house  of 
B.,  on  Ist  January,  1830."  B.  received  the  proceeds  of  the  bill,  and 
refused  to  pay  them  over  to  C.  In  an  action  for  money  had  and  received 
by  C. :  Held,  that  B.  was  not  liable  to  C,  because  B.  had  never  assented 
to  hold  the  bill  or  money  to  the  use  of  G. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsits 
The  plaintiff  was  the  holder  of  a  promissory  note,  made  by  one 
Gould,  for  103Z.  6s.  6d.,  payable  to  the  plaintiff  at  the  house  of 

t  See  Bills  of  Exchange  Act,  1882,  s.  35  (3).— R.  C. 
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the  defendants.  The  defendants  received  from  Gould  a  bill  of  Wedlake 
the  Bank  of  Ireland  on  the  Bank  of  England,  for  104/.  4«.  6d.,  hublby. 
which  was  indorsed  by  Gould,  as  follows : 

"Pay  to  the  order  of  Hurley  &  Co.  (the  defendants),  under 
provision  for  my  note  in  favour  of  T.  Wedlake,  (the  plaintiff), 
payable  at  their  office  on  the  1st  January,  1830,  for  103Z.  5«.  6c/." 

This  bill  was  remitted  to  the  defendants  in  a  letter  containing 
♦instructions  for  the  application  of  the  proceeds  of  the  bill,  similar  [  ^84  ] 
to  the  indorsement.  The  defendants  kept  the  bank-bill  till  it 
was  due,  when  they  presented  it,  and  received  the  money  ;  and, 
upon  the  application  of  the  plaintiff  for  the  money  after  it  had 
been  received,  they  refused  to  pay  it  over,  but  kept  it,  claiming 
to  set  it  off  against  a  debt  due  to  them  fi*om  Gould.  Upon  these 
facts  appearing  at  the  trial,  the  Lord  Chief  Baron  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict  for  the 
amount  of  the  bank-bill. 

On  a  former  day  Maule  obtained  a  rule  accordingly,  citing 
Cramlington  v.  Evans,  t  A ncher  v.  The  Bank  ofEngland,X  Sigourney 
V.  Lloyd, %  De  Bernales  v.  Fidler,^]  and  Kilshy  v.  Williams. % 

Jones,  Serjt.,  now  shewed  cause.     ♦     ♦     * 

Blewitt,  contra.     ♦     *     *  [  86  ] 

Alexander,  C.  B.  :  [  88  ] 

I  retain  the  opinion  which  I  expressed  at  the  trial,  and  still 
think  that  the  nonsuit  in  this  case  was  right.  The  principle  of 
the  cases  cited  in  favour  of  the  defendants  is  clear.  Those  cases 
establish  this  rule :  that  the  party  in  whose  favour  such  a 
direction  as  the  present  is  given,  can  maintain  no  action  without 
something  having  been  done  by  the  remitter,  which  amounts  to 
a  privity  or  assent.  It  would  be  highly  inexpedient  to  disturb 
so  intelligible  a  landmark. 

G ARROW,  B. : 
I  am  of  the  same  opinion.     There  is  no  difference,  in  reason, 

t  1  Show.  14.  II  13 R.  R.  321,  n.  (14  East,  590,  n.). 

X  Dougl.  687.  II  24  R.  R.  564  (5  B.  &  Aid.  815; 

S  32  R.  R.  504  (8  B.  &  C.  622).  1  Dowl.  &  Ry.  476). 
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Wedlake     between  a  direction  expressed  in  a  letter,  and  one  written  on  the 
Hurley.      back  of  a  bill. 

Vaughan,  B.  : 

I  am  of  the  same  opinion ;  and  think  that  the  Lord  Chief 
Baron  was  perfectly  correct  in  directing  a  nonsuit  in  this  case. 
The  facts  of  the  case  are — that  Gould,  living  in  Ireland,  has  two 
creditors  in  England.  He  remits  to  one  of  them  an  Irish  bill 
payable  in  England,  with  an  express  direction  to  apply  the 
proceeds  in  discharge  of  a  promissory  note  held  by  his  other 
creditor.  The  bill  arrives  in  England,  and  the  proceeds  are 
received  by  the  remittee.  On  the  misappropriation  Gould  might 
have  maintained  an  action,  but  the  j^resent  plaintiff  cannot.  It 
[  'SD  ]  is  impossible  to  distinguish  this  case  from  that  of  Williavis  *v. 
Everett  A  In  that  case,  one  Kelly  made  a  remittance  to  bankers 
in  London,  with  directions  to  pay,  amongst  others,  the  plaintiffs  ; 
and  he  sent  a  notification  to  the  plaintiffs,  that,  if  they  called  on 
the  bankers,  they  would  probably  be  paid.  The  plaintiff  called, 
but  the  bankers  refused  to  pay  him.  The  bankers  afterwards 
received  the  proceeds,  and,  according  to  the  doctrine  contended 
for  by  the  present  plaintiff,  such  receipt  amounted  to  an  assent. 
That,  however,  is  a  fallacy.  Suppose  the  remittee  were  to 
become  bankrupt,  would  that  be  a  discharge  as  between  the 
remitter  and  the  creditor  ?  To  enable  a  party  to  recover  in  such 
a  case,  there  must  be  an  assent  or  agreement  by  the  remittee 
to  hold  the  bill  or  the  proceeds  for  the  plaintiff;  and,  for  want 
of  such  a  privity  or  assent,  the  present  action  must  fail.  The 
want  of  an  express  repudiation  makes  no  difference,  because  the 
principle  is,  that  there  must  be  an  assent. 

BOLLAND,  B. : 

This  case  admits  of  no  doubt,  if  the  facts  be  the  same  as  in  the 
case  of  Williams  v.  Everett.  Now,  it  seems  to  me,  that  the  facts 
are  in  substance  the  same,  and  that  the  attempt  to  distinguish 
the  two  cases  is  ineffectual.  There  is  no  analogy  between  this 
case  and  that  of  the  carrier,  to  which  allusion  has  been  made. 
The  carrier's  liability  is  to  that  party  in  whom  the  property  in 

t  13  R.  R.  315  (14  East  o82\ 
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the  goods  is,  and  a  privity  exists  between  him  and  the  consignor     wbdlakb 

or  consignee,  according  to  their  respective  rights.     In  IVilliams      hublbt. 

V.   Everett  the  letter  was  as  strict  an  appropriation,   as  the 

indorsement  on  the  bill  is  in  the  present  case.     The  present  is 

an  endeavour  to  extend  the  privity  further  than  the  law  allows. 

The  rule  must  be  discharged. 

Rule  discharged. 


MORGAN  AND  Another  v.  JONES.  isso. 

Vinj   25 

(1  Crompton  &  Jervis,  1G2— 169 ;  S.  C.  1  Tyrwh.  21 ;  9  L.  J.  Ex.  41.)  "  _  ' 

An  instrument  in  the  following  terms,  "nine  years  after  the  date         L  ^^2  ] 
hereof,  I  promise  to  pay  to  &c.,  the  sum  of  &c.,  with  lawful  interest, 
provided  D.  M.  shall  not  return  to  England,  or  his  death  be  duly  certified 
in  the  meantime,"  is  no  evidence  of  money  lent  either  on  a  special  or 
indebitatus  count. 

Assumpsit.  The  declaration  contained  two  special  counts ; 
the  one  stated,  that,  in  consideration  the  plaintiffs,  at  the  special 
instance,  &c.,  would  lend  the  defendant  a  certain  sum  of  money, 
to  wit,  75i.,  the  defendant  promised  to  pay  them  the  sum  of 
75Z.  with  interest,  nine  years  after  August  1,  1820,  provided 
one  David  Morgan  should  not  return  to  England,  or  his  death  be 
duly  certified  in  the  mean  time.  The  count  then  averred,  that 
the  plaintiffs  did  advance  the  sum  of  75Z.,  and  negatived  the 
above  proviso.  Breach — that  defendant  had  not  paid  the  76L 
The  other  special  count  was  similar,  but  stated  the  consideration 
to  be,  that  the  plaintiffs  would  suffer  *the  defendant  to  receive  [  'iss  ] 
75Z.  then  in  the  hands  of  David  Jones. 

The  declaration  also  contained  a  count  for  interest,  the  common 
money  counts,  and  one  upon  an  account  stated  between  the 
plaintiffs  and  defendant.  Fleas,  general  issue,  and  Statute  of 
Limitations. 

At  the  trial  before  Goulburn,  J.,  at  the  last  Summer  Great 
Sessions  for  the  county  of  Carmarthen,  the  plaintiffs,  in  support 
of  their  case,  produced  the  following  instrument : 

"  Nine  years  after  the  date  hereof,  I,  Stephen  Jones,  (the 
defendant),  of  &c.,  maltster,  do  hereby  promise  to  pay  to  John 
Morgan  and  Samuel  Morgan,  (the  plaintiffs),  the  sum  of  752., 
with  lawful  interest,  provided  David  Morgan,  the  brother  of  the 
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Morgan      said  J.  Morgan  and  S.  Morgan,  shall  not  return  to  England,  or 

Mm 

JoNBfl.       bis  death  be  duly  certified  in  the  mean  time  ;  for  value  received. 
Dated  the  24th  day  of  August,  1820. 

(Signed)         **  Stephen  Jonks." 

The  plaintiffs  proved  the  execution  of  this  instrument  by  calling 
the  attesting  witness,  and  then  called  the  uncle  of  David  Morgan, 
who  proved  that  his  nephew  had  left  England  twenty-five  years 
ago,  and  had  never  been  heard  of  since. 

On  the  behalf  of  the  defendant  it  was  objected,  that  there  was 
no  evidence  to  support  either  the  special  or  any  of  the  common 
counts.  As  to  the  former,  the  consideration  averred  was  not 
proved ;  and  as  to  the  latter,  the  note  or  instrument  produced 
could  only  be  enforced  by  a  special  declaration  upon  it.  The 
learned  Judge  was  of  opinion,  that  the  objection  was  well  founded, 
and  nonsuited  the  plaintiffs,  but  gave  their  counsel  leave  to  move 
to  enter  a  verdict  for  75Z.,  and  interest  from  the  date  of  the 
instrument.  Accordingly — 
r  164  ]  Russell,  Serjt.  obtained  a  rule  nisi  for  that  purpose.     Against 

which — 

R.  V.  Richards  and  E,  F.  Williains  now  shewed  cause : 

The  plaintiffs  having  entirely  failed  to  prove  the  averments  of 
the  consideration  in  the  special  counts,  the  only  question  is — 
whether  the  instrument  they  produced  will  maintain  any  of  the 
common  counts.  If  it  is  to  be  urged,  that  the  count,  upon  an 
account  stated,  may  be  so  supported,  then  the  Statute  of  Limita- 
tions is  an  answer ;  because,  the  only  proof  of  any  statement  of 
account  is  what  took  place  when  the  instrument  was  drawn. 
Besides,  it  is  not  allowable  to  apply  such  a  special  agreement  as 
the  one  in  question  to  a  common  indebitatus  assumpsit.  There 
is  no  instance  of  the  plaintiffs  being  allowed  to  rely  on  a  contract 
which  depends  on  a  contingency,  on  any  but  a  special  count. 
The  agreement  in  this  case  is  an  agreement  in  the  nature  of  a 
wager ;  for,  whether  the  plaintiffs  be  entitled  or  not,  depends 
upon  a  matter  of  chance.  Now,  it  has  been  often  decided,  that 
a  plaintiff  cannot  enforce  a  wager  under  the  common  counts: 
Bovey  v.  Cattleman, \  Hard's  case,t  Walker  v.  Wcdkery^  Leaves  v. 

t  Lord  Eay.  69.  X  1  Salk.  23.  §  12  Mod.  78. 
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Reinard.f    This  contract  is,  in  its  nature,  in  no  way  different      Mobgan 
from  a  contract  of  insurance,  and  no  one  ever  attempted  to       jon'eb. 
recover  on  a  policy  under  the  common  counts. 

But  it  will  be  urged,  that  the  instrument  is  admissible  under 
the  count  for  money  lent,  because  it  imports  to  be  for  ''  value 
received."  Now,  it  may  be  conceded,  that,  if  this  had  been  a 
promissory  note,  payable  nine  years  after  date,  it  would  have 
been  evidence  to  support  that  count ;  but  this  is  clearly  not  a 
promissory  note ;  I  it  is  not  declared  upon  as  such,  but  as  an 
agreement  dependent  on  a  contingency.  *"  Value  received,"  [  'les  ] 
does  not,  in  such  a  contract,  import  the  nature  of  the  value 
received,  nor  the  parties  from  whom  or  to  whom  it  passed ;  it 
might  not  have  been  in  money,  it  might  have  been  received  by  a 
third  party,  or  advanced  by  him.  Again,  it  might  be  conceded, 
that  if  this  had  been  a  promissory  note,  **  value  received  "  would 
have  imported  value  to  an  amount  corresponding  with  the  sum 
the  note  promises  to  pay,  because  the  law  will  presume  against 
usury ;  but  where  the  payment  under  an  agreement  depends,  as 
here,  on  a  contingency,  no  such  correspondence  can  be  presumed, 
inasmuch  as  the  value  received  will  necessarily  vary  with  the 
probability  of  the  contingency,  and  will  be  greateror  less,  according 
as  the  probability  of  the  event  happening  is  less  or  greater ; 
therefore,  the  words  **  value  received  "  do  not  in  this  case  import 
a  definite  amount,  as  in  the  case  of  a  promissory  note. 

Russell,  Serjt.  and  John  Evans,  contra  : 

The  first  special  count  was  proved,  and  the  plaintiffs  are 
entitled  to  recover  on  the  count  for  money  lent,  or  on  that  on  an 
account  stated.  If  there  was  any  evidence  of  money  lent,  the 
plaintiffs  were  clearly  entitled  to  recover.  It  may  be  conceded, 
that  the  present  instrument  is  not  a  promissory  note,  for  it  is 
payable  on  a  contingency  ;  but  it  is  submitted  that  the  principle 
of  giving  a  promissory  note  in  evidence,  upon  the  common  counts, 
where  there  is  a  variance  on  the  special  counts,  is  applicable  to 
this  case.  In  a  book§  of  very  great  authority  on  this  subject, 
the  principle  is  stated  in  this  manner — "  A  bill  is  prima  facie 

t  5  Mod.  60.  1882,  s.  83  (1).— E.  C. 

X  See  now  Bills  of  Ezchnnge  Act,  §  Bayley  on  Bills,  186. 
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MoBQAN  evidence  of  money  lent  by  the  payee  to  the  drawer ;  and  a  note, 
JoMiBs.  of  money  lent  by  the  payee  to  the  maker ;  and  each,  consequently, 
of  money  had  and  received  by  the  drawer  or  maker  to  the  use 
[  •166  ]  *of  the  holder,  and  of  money  paid  by  the  holder  to  the  use  of  the 
drawer  or  maker."  In  a  note  to  the  above  passage  it  is  stated, 
that  Holt,  Gh.  J.f  expressed  his  disapprobation  of  declaring 
upon  promissory  notes,  (before  the  statute  of  Anne),  as  if  they 
were  within  the  custom  of  merchants  ;  and  assigned  as  a  reason, 
**  because  there  was  so  easy  a  method  to  declare  upon  a  general 
indebitatus  count,  for  money  lent."  The  same  was  laid  down  in 
12  Mod.  380 ;  and,  in  Bur.  1525,  Lord  Mansfield  says — "  I  do 
not  find  it  anywhere  disputed,  that  an  action  upon  an  indehitattu 
assumpsit^  generally,  for  money  lent,  might  be  brought  on  a  note 
payable  to  one  or  order."  In  Phillipps  on  Evidence,!  after 
stating  the  above  doctrine,  it  is  said,  ''  the  note  itself,  as  between 
these  original  parties,  is  evidence  of  money  lent,  and  is  admissible 
as  a  paper  or  writing  to  prove  the  defendant's  receipt  of  so  much 
money.  It  was  admissible  in  this  point  of  view  before  the  stat. 
of  3  &  4  Ann.  c.  9,  which  enabled  the  plaintiff  to  declare  upon 
the  note ;  and  that  statute  did  not  alter  the  rule,  but  supplied 
only  an  additional  concurrent  remedy."  It  appears,  therefore, 
that,  before  the  statute  of  Anne,  the  instruments  which,  by  that 
statute,  have  become  negotiable  promissory  notes,  need  not  have 
been  specially  declared  on,  but  were  evidence  of  money  lent  upon 
the  common  money  counts.  The  circumstance,  therefore,  of  the 
present  instrument  not  having  the  essentials  of  a  note  under  the 
statute,  cannot  alter  the  rule  of  its  being  admissible  in  evidence, 
as  a  paper  or  writing  admitting  the  receipt  of  money. 

(Bayley,  B.  :  The  difference  between  this  and  an  ordinary 
promissory  note  is,  that  the  latter  is  payable  at  all  events ;  and 
therefore  it  implies  that  so  much  money  has  been  lent ;  but  here, 
as  it  is  only  payable  conditionally,  the  presumption  does  not 
[  •167  ]  arise ;  because,  if  all  the  money  had  *been  lent,  it  would  be 
payable  at  all  events.  The  circumstance  that  it  is  not  to  be  paid 
if  the  party  return,  would  lead  to  the  inference  that  the  money 
was  not  lent.     There  is  not  even  a  provision  in  the  instrument, 

t  Lord  Hay.  758.  \  2  Phill.  on  Ev.  10. 
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that,  in  the  event  of  D.  Morgan's  return,  it  should  be  repaid  to      Moboak 
any  other  person.)  jones. 

Bishop  V.  Young \  is  an  authority  to  shew  that  the  words  "value 
received  "  import  a  consideration,  and  that  debt  will  lie  on  a 
note  containing  those  words.  Here,  the  promise  is  to  pay,  with 
lawfal  interest,  for  value  received.  These  words  clearly  raise  a 
prima  facie  presumption,  that  the  consideration  was  money  lent. 

Bayley,  B.  : 

This  seems  to  me  to  be  a  case  of  no  difficulty.     The  declaration 
contains  special  counts  on  a  consideration  of  money  lent,  and  a 
count  for  money  lent,  and  one  upon  an  account  stated.     If  there 
were  no  evidence  to  support  the  consideration  of  the  special 
counts,  there  was  none  to  maintain  the  common  count  for  money 
lent.      If  there  had  been  any  evidence  to  support  the  account 
stated,  a  difficulty  would  have  arisen  on  the  Statute  of  Limita- 
tions, which  would  probably  have  been  a  bar  ;  for  there  does  not 
appear  to  have  been  any  evidence  of  an  account  having  been 
stated   within  six  years ;   but  I  do   not  think  that  there  was 
evidence  of    any  account  having   been   stated  between   these 
parties,  of  money  due  from  the  defendant  to  the  plaintiffs.     I 
agree  with  the  cases  which  have  been  cited  for  the  plaintiffs,  and 
with  the  dicta  of  Lord  Chief  Justice  Holt,  and  Lord  Mansfield, 
that  an  ordinary  promissory  note  is  evidence  of   money  lent 
as  between  the  payee  and  the  maker,  but  then  it  must  be  a 
promissory    note    payable    at    all    events.     In    such  cases,   a 
presumption  that  the  money  was  lent,  may  well  arise  from  the 
promise  to  repay  it.    But  here,  the  money  is  to  be  paid  on  a 
contingency.     If    it  had   been  really  lent,   *why   should  the       [  *168  ] 
repayment  be  conditional  ?    What  is  there  in  the  form  of  this 
agreement  to  make  out  that  money  was  lent  or  an  account 
stated  of  money  due?    It  is  an  agreement  to  pay  (not  at  all 
events,  but  if  David  Morgan  do  not  return,  or  his  death  be  duly 
certified)  for  value  received,  and  with  lawful  interest.     It  might 
be  value  received  in  goods,  or  for  work  and  labour.     The  circum- 
stance of  its  being  for  value  received  would  not  justify  a  court  or 
jury  in  saying  that  it  was  given  for  money  lent.    But  the  words, 

t  2  Bob.  &  P.  78,  80. 


696  1880.    EX.     1  CR.  &  J.  168—169.  ib.r. 

MoBOAN      **  provided  David  Morgan  does  not  return  to  England,  or  his 


r. 


Jokes.  death  be  duly  certified,"  raise  in  my  mind  an  unanswerable 
presumption  that  this  instrument  was  not  given  for  money  lent, 
but  for  some  other  consideration.  In  the  absence  of  any  thing 
which  would  justify  a  Judge  in  directing  a  jury  that  this  note 
was  evidence  of  money  lent,  or  a  jury  in  finding  that  the  money 
had  been  lent,  I  am  of  opinion  that  the  nonsuit  was  right,  and 
that  this  rule  must  be  discharged. 

Garrow,  B.,  concurred. 

Vaughan,  B.  : 

The  question  in  this  case  is,  whether  the  plaintiffs  were 
properly  nonsuited  at  the  trial.  Their  allegation  was,  that 
money  had  been  lent — now,  what  did  they  prove?  The  only 
evidence  they  gave  was  the  proof  of  the  instrument,  and  that 
David  Morgan  did  not  return  to  England.  It  is  said,  that,  as 
between  the  maker  and  payee,  the  note  was  evidence  of  money 
lent.  In  any  case,  that  only  raises  a  presumption,  which  is 
liable  to  be  rebutted.  It  appears  to  me,  that,  in  the  present  case, 
it  is  impossible  to  raise  such  a  presumption,  when  we  look  at  the 
terms  of  the  instrument,  which  is  only  for  the  payment  of  the 
money,  provided  David  Morgan  do  not  return,  or  his  death  be 
certified.  I  am,  therefore,  of  opinion,  that  this  rule  should  be 
discharged. 

[  169  ]  BOLLAND,  B.  : 

I  agree  with  the  decision  and  reasoning  of  the  rest  of  the 
Court,  and  shall  merely  notice  one  part  of  the  case,  which  has 
been  ingeniously  pressed  upon  us  by  Mr.  Evans.  He  argued, 
that  an  instrument  of  this  description  was  evidence  before  the 
statute  of  Anne,  upon  the  money  counts,  and  that  it  did  not 
therefore  require  the  essentials  of  a  note  since  the  statute.  I 
consider  that  an  instrument  like  the  present  could  not,  at  any 
time,  have  supported  the  money  counts.  It  was  decided,  before 
the  statute,  that  a  note  payable  on  a  contingency  was  not  a  good 
note.t      Long  before  the  statute,   the  practice,  had   prevailed 

t  Pearson  v.  Garrett,  4  Mod.  242. 
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amongst  traders  of  sending  these  instruments  into  the  world,      Morgan 

and  courts  of  justice  entertained  and  acted  upon  them.     They       jokbs. 

stood  before  the  statute  on  exactly  the  same  footing  as  at  present, 

as  to  being  evidence  on  the  money  counts.    When  Lord  Eldon, 

therefore,  spoke,  in  Bishop  v.  Young,  of  notes  before  the  statute, 

he  must  be  considered  as  speaking  of  notes  as  they  now  are,  so 

far  as  relates  to  the  present  question.    ' 

Rule  discharged. 


GILL  V.  LOUGHEE.  i83o. 

Nov.  24. 
(1  Crompton  &  Jervis,  170—174 ;  S.  C.  1  Tyrwh.  121 ;  9  L.  J.  Ex.  24.)  

Where  an  attorney  sued  out  a  writ  in  a  superior  Coiu-t  for  the  recovery  '-  ^ 
of  a  disputed  debt  under  40«.  upon  written  instructions  signed  by  the 
client,  but  brought  to  him  by  a  person  who  was  in  the  habit  of  collecting 
small  debts,  and  of  occasionally  acting  for  attomies:  Held,  that  thd 
attorney  could  not  recover  his  costs,  unless  it  were  shewn,  that,  before 
suing  out  the  writ,  he  made  such  inquiries  from  his  client  with  respect 
to  the  claim  as  a  prudent  attorney  ought  to  have  made. 

Assumpsit  upon  an  attorney's  bill  for  costs  in  an  action  in  this 
Court,  at  the  suit  of  the  now  defendant,  against  one  Adams,  to 
recover  a  debt  under  40«. 

At  the  trial  before  Yaughan,  B.,  at  the  last  Summer  Assizes 
for  the  county  of  Devon,  it  was  objected  by  E.  Lawes,  Serjt.,  for 
the  defendant,  that  the  present  action  was  not  maintainable, 
because  the  debt,  being  under  40«.,  was  recoverable  in  the  County 
Court ;  and  this  Court  would  have  staid  the  proceedings. 

The  learned  Judge  gave  leave  to  enter  a  nonsuit  upon  this 
point,  and  E.  Lawes,  Serjt.,  accordingly  obtained  a  rule  for  that 
purpose,  relying  upon  the  cases  of  Allison  v.  Rayner,\  Kennardv. 
JoneSyl  Wellington  v.  Arters,^  and  Stean  v.  Holmes.\\  And  he 
contended,  that  it  was  the  duty  of  the  attorney  to  have  advertised 
his  client  of  the  risk  he  ran  in  proceeding  with  such  an  action. 

The  case  was  now  argued  by  Eraser,  for  the  plaintiff,  and 
Serjt.  E.  Lawes,  for  the  defendant.  But  it  not  appearing  from 
the  report  of  the  learned  Baron,  that  there  was  any  evidence 
that  the  debt  in  the  original  action  arose  within  the  jurisdiction 

t  7  B.  &  C.  441.  §  2  R.  B.  544  (5  T.  R.  64). 

J  2  R.  R.  447  (4  T.  R.  495).  ||  2  Wm.  Bl.  754. 
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GiLL        of  any  inferior  Court,  the  judgment  of  the  Court  proceeded  upon 
LouGHKB.     other  facts,   which  appeared  from  the  report  of   the  learned 
Baron,  and  which  they  fully  stated  in  delivering  their  opinions. 

Bayley,  B.  : 

This  was  an  appUcation  to  enter  a  nonsuit,  upon  the  ground 
that  the  debt  sought  to  be  recovered  in  the  original  action  was 
under  40«. ;  and,  therefore,  being  recoverable  in  an  inferior  Court, 
[  •171  ]  that  the  attorney  did  not  *do  his  duty  to  his  client  in  com- 
mencing the  action  in  a  superior  Court,  without  having  fully 
apprized  his  client  of  the  consequences.  It  did  not  appear,  from 
the  report  of  the  learned  Baron,  that  the  cause  of  action  arose 
within  the  limits  of  the  County  Court,  and,  therefore,  there  was 
no  ground  for  that  objection. 

On  reading  the  report,  another  point  occurred  for  the  con- 
sideration of  the  Court ;  but  that  point  not  having  been  saved 
at  the  trial,  the  Court  would  not  be  warranted  in  entering  a 
nonsuit  on  that  ground :  still,  however,  it  is  the  duty  of  the 
Court  to  do  that  which  the  facts  and  justice  of  the  case  require. 
This  is  an  action  for  an  attorney's  bill,  and  it  is  the  duty  of  the 
Court,  in  such  a  case,  to  protect  the  client,  when  it  appears  that 
the  justice  of  the  case  requires  that  such  protection  should  be 
given.  In  this  case,  it  appears  that  Gideon,  who  was  in  the 
habit,  according  to  the  evidence,  of  acting  for  attornies  and  of 
collecting  debts,  and  had,  on  a  former  occasion,  collected  for  the 
defendant  a  debt  of  11.  16s.,  was  employed  by  the  defendant  to 
get  in  a  debt  of  12.  ISs.,  alleged  to  be  due  to  him  from  a  person 
of  the  name  of  Adams.  Adams  denied  the  debt,  upon  which 
Gideon  told  the  defendant  that  his  only  remedy  was  to  sue 
Adams  in  the  superior  Courts.  By  the  desire  of  the  defendant, 
Gideon  spoke  to  the  plaintiff  upon  the  subject,  and  he  also  was 
of  opinion  that  the  defendant  must  sue  in  the  superior  Courts. 
Afterwards,  at  the  instance  of  Gideon,  the  defendant  signed  a 
paper  addressed  to  the  plaintiff,  desiring  him  to  issue  a  writ. 
The  plaintiff  acted  on  that  direction :  the  writ  was  sued  out ;  the 
declaration  prepared ;  and  then  the  defendant  (Adams)  refusing 
to  compromise  the  action,  the  suit  was  determined,  and  a  debt 
of  8/.  and  a  fraction  incurred,  for  which  the  present  action  was 
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brought.    It  appears  by  the  evidence,  that  the  defendant  was  at        uill 

the  office  of  the  plaintiff,  but  there  is  no  ground  to  believe,  that,     louoheb. 

when  the  plaintiff  originally  sued   out  the  writ,  he  had  had 

any  personal  communication  with  the  defendant,  *but,  on  the      [  •172  ] 

contrary,  it  appears  that  he  acted  upon  the  written  authority 

only.     I  do  not  say,  that  it  is  essential  in  all  cases  that  an 

attorney  should  see  his  client  before  he  sues  out  a  writ ;  there 

may  be  instances  in  which  a  personal  communication  may  be 

impossible ;   but  there  may  also  be  cases  in  which  it  is  the 

imperative  duty  of  the  attorney  to  see  his  client  before  he  sues 

out  a  writ.     Now,  the  debt,  in  this  case,  is  very  small,  and  the 

instructions  are  received  through  a  person  not  competent,  in 

contemplation  of  law,  to  give  the  party  adequate  advice.     The 

debt  is  also  disputed  by  the  person  from  whom  it  is  claimed. 

Under  these  circumstances,  it  seems  to  me,  that,  considering  the 

situation  in  which  Gideon  stood,  it  was  the  duty  of  the  plaintiff 

to  have  seen  the  client,  and  to  have  inquired  whether  there  was 

or  was  not  evidence  to  support  the  case ;  and  if  he  took  upon 

himself  to  act  merely  upon   the  authority  handed  to  him  by 

Gideon,  without  a  personal  interview  with  the  client,  he  did  so 

at  his  peril.     He  ought  to  have  inquired  into  the  circumstances 

of  the  case,  and  particularly,  the  debt  having  been  disputed,  he 

ought  to  have  inquired  by  what  means  the  debt  could  be  proved. 

Had  he  made  such  a  communication,  and  received  a  satisfactory 

answer,  it  might  have  been  sufficient ;  but,  without  any  interview 

with  his  client,  I  am  of  opinion  that  he  acted  at  his  peril  in  suing 

out  the  writ. 

There  are  some  cases  which,  although  they  do  not  go  the 
length  of  this  case,  afford  a  principle  whereon  the  Court  should 
act.  In  Ex  parte  Whattoiiff  where  it  appeared  that  an  attorney 
and  a  person  who  stood  in  a  situation  similar  to  that  in  which 
Gideon  appears  to  have  stood,  had  been  in  the  habit  of  acting 
together,  the  one  in  getting  in  small  debts,  and  the  other  in 
suing  for  them  under  his  directions,  and  an  application  was  made 
of  a  criminal  nature  to  strike  the  attorney  off  the  rolls,  the 
Court  were  *of  opinion,  inasmuch  as  the  whole  profits  were  taken  [  'iTS  ] 
by  the  attorney,  that  the  case  was  not  within  the  meaning  of  the 

t  24  R.  R.  569  (5  B.  &  Aid.  824). 
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GiLL  Act  of  Parliament;!  but  Lord  Tenterden  was  of  opinion  that  it 
LouoHEB.  was  a  most  improper  practice,  and  said  distinctly,  that  "  it  was 
the  duty  of  an  attorney  to  communicate  with  his  clients,  and  to 
give  his  attention  to  their  concerns."  In  Hopkinson  v.  Smith,l  an 
attorney  living  in  one  place,  who  had  a  clerk  living  in  another, 
with  the  appearance  of  acting  as  a  principal,  and  from  time  to 
time  taking  instructions  from  dififierent  clients,  brought  an  action 
for  a  bill  of  costs  incurred  in  proceedings  upon  instructions  so 
taken  by  his  clerk;  and  the  Court  of  Common  Pleas  was  of 
opinion,  that  such  conduct  was  highly  improper,  though  their 
judgment  proceeded  partly  upon  other  circumstances. 

No  man  can  doubt  what  the  duty  of  the  plaintiff  was  in  this 
case.  The  debt  is  less  than  the  expense  of  suing  out  the  writ. 
If  the  client  had  been  present,  would  it  not  have  been  the 
bounden  duty  of  the  attorney  to  have  inquired  what  proof  he 
had  of  the  debt?  No  such  inquiry  was  made  before  the  writ 
was  sued  out.  When  the  writ  is  sued  out,  instructions  for  the 
declaration  are  necessary,  and  it  appears  by  the  bill  that  at  that 
time  the  present  plaintiff  was  totally  ignorant  of  the  cause  of 
action.  The  cause  proceeded  to  the  declaration,  and  then,  Adams 
refusing  to  refer,  the  suit  was  abandoned.  Under  these  circum- 
stances, I  am  of  opinion  that  it  is  the  duty  of  the  Court,  with  a 
view  to  protect  the  client,  not  to  suffer  the  present  verdict  to 
stand.  Therefore,  what  I  propose  is,  that  there  should  either 
be  a  8tet  processus,  or,  if  the  plaintiff  refuse  to  accede  to  that 
arrangement,  that  it  should  be  referred  to  the  Master  to  say 
whether,  at  the  time  of  suing  out  the  writ  in  the  original  action, 
the  plaintiff  had  made  those  inquiries  from  the  client,  which  a 
prudent,  cautious,  and  properly  acting  attorney  ought  to  have 
[  •174  ]  made,  in  justice  *and  honesty  to  his  client.  The  costs  of  this 
action  would,  in  this  event,  abide  the  result  of  the  report  in  these 
particulars.  If  the  plaintiff  will  not  accede  to  either  of  these 
propositions,  I  am  of  opinion  that  there  should  a  new  trial. 

The  rest  of  the  Court  concurred. 

Etble  accordingly, 

t  22  Geo.  n.  c.  46,  s.  11.  X  25  R.  R.   571    (1   Bing.   13;   7 

Moore,  237). 
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The  ATTORNEY-GENERAL  v.  SIDDON.f  i^ao. 

Nov,  20. 
(1  Crompton  &  Jervis,  220—231 ;  S.  C.  1  Tyrwh.  41.)  

r  220  1 
Where  a  trader  harbours  and  conceals  smuggled  goods,  lie  is  liable  in         ^        -^ 

penalties  for  the  illegal  act  of  a  servant,  done  in  the  conduct  of  the  busi- 
ness, with  a  view  to  protect  the  smuggled  goods,  though  the  master  be 
absent  at  the  time,  and  the  act  be  done  by  the  servant  upon  the  exigency 
of  the  occasion,  when  the  goods  are  discovered. 

Information  for  penalties.  The  second  count  of  the  informa- 
tion charged,  that  the  defendant  harboured  and  concealed  tobacco, 
the  duty  thereon  not  having  been  first  paid;  and  the  seventh 
count  charged,  that  the  defendant  used  and  employed  a  certain 
permit  for  another  purpose  than  to  accompany  the  goods  for 
which  it  had  been  obtained  and  granted. 

At  the  trial,  before  Alexander,  C.  B.,  at  the  Middlesex  sittings 
after  Easter  Term,  the  following  appeared  to  be  the  facts  of  the 
case :  An  excise  oflScer,  upon  making  his  survey,  discovered  upon 
the  premises  of  the  defendant  a  quantity  of  tobacco,  for  which 
he  requested  to  see  the  permit.  The  servant  of  the  defendant, 
who  managed  his  business,  said,  that  he  had  a  permit,  and 
should  be  able  to  find  it,  if  it  were  not  in  the  desk,  which  was 
locked  up.  In  fact,  there  was  no  permit  for  this  tobacco ;  but 
the  servant  sent  a  boy  and  obtained  a  permit  for  the  removal  of 
tobacco  *from  the  stock  of  S.  &  Co.  to  the  stock  of  the  defendant,  [  *22i  ] 
which  he  produced  to  the  excise  officer,  as  the  permit  for  the 
removal  of  the  tobacco  discovered.  This  permit  was  for  the 
removal  of  a  different  description  of  tobacco,  and  was  granted, 
as  appeared  by  the  date,  after  the  discovery  was  made  by  the 
excise  officer.  At  the  time  of  this  discovery,  the  defendant  was 
from  home,  and  had  been  absent  for  some  time  previously. 
Upon  these  facts,  it  was  contended,  that  this  being  in  the  nature 
of  a  criminal  proceeding,  the  defendant  was  not  liable  for  the 
act  of  his  servant,  unless  the  act  was  done  with  his  knowledge 
and  privity,  of  which  there  was  no  evidence ;  but  the  Lord 
Chief  Baron  told  the  jury,  that  the  defendant  was  liable  for  the 
act  of  his  agent  in  the  conduct  of  his  business;  and  the  jury, 

t  Compare  Newman  v.  Jones  (1886)  question  was  in  direct  conti-avention 
17  Q.  B.  D.  132,  55  L.  J.  M.  C.  113,  of  the  orders  of  the  master,  who  was 
where  it  was  proved  that  the  act  in      held  not  responsible. — H.  C. 
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Att.-Gen.     under  this  direction,  found  a  verdict  for  the  Crown,  upon  the 
iJiDDON.      second  and  seventh  counts. 

In  Trinity  Term,  Jcm«  obtained  a  rule  to  enter  a  verdict  for  the 
defendant,  on  the  seventh  count,  or  for  a  new  trial ;  against  which : 

Clarke  and  Walton  shewed  cause : 

An  information  for  penalties  is  not  strictly  a  criminal 
proceeding,  but  is  in  the  nature  of  a  civil  remedy,  to  recover  a 
debt  due  to  the  Crown.  In  a  case  like  the  present,  therefore,  the 
master  is  answerable  for  the  act  of  his  servant,  done  in  the 
conduct  of  his  business,  although  it  may  be  admitted,  that  for  a 
felony,  he  would  not  be  liable.  There  are  many  authorities  for 
the  liability  of  the  principal  in  such  cases.  Thus,  a  master 
may  be  charged  in  trover  for  a  conversion  by  his  servant,  Mead 
V.  Hamond,\  although  the  servant  is  also  liable:  Stephens  v. 
Elwall;\  and  a  sheriflF  is  liable  for  the  act  of  his  oflScer  :  Brown 
V.  Compton,%  In  a  late  case.  Rex  v.  Gutch,\\  this  doctrine  was 
[  •222  ]  fully  discussed.  That  *was  an  information  for  a  libel  in  a 
newspaper,  and,  it  appearing  that  the  defendant  never  interfered 
in  the  management  of  the  paper,  and  was,  at  the  time  of  the 
publication,  at  a  distance  of  more  than  100  miles  from  London, 
where  the  paper  was  published,  it  was  contended  that  he  was 
not  liable  for  the  act  of  his  agent.  But  Lord  Tenterden  was  of 
opinion,  that  a  person  who  derives  profit  from,  and  furnishes  the 
means  for  carrying  on  the  concern,  and  intrusts  the  conduct  of  it 
to  one  whom  he  selects,  and  in  whom  he  confides,  is  answerable 
for  the  act  of  that  agent :  and  the  defendant  was  found  guilty. 
So,  here,  the  act  is  done  in  the  business  of  the  defendant,  from 
which  he  derives  a  profit,  and  by  a  person  selected  by  the 
defendant,  and  in  whom  he  confides.  To  hold  the  defendant 
irresponsible,  would  be  to  paralyze  the  revenue  laws,  for,  if 
absence  were  an  excuse,  no  penalty  could  ever  be  enforced,  and 
the  laws  might  be  evaded  with  impunity. 

John  Jervis,  contra  : 
The  argument  of  inconvenience  cannot  apply,  for  the  party 

t  Str.  505.  S  8  T.  E.  424. 

X  16  E.  E.  458  (4  M.  &  S.  259).  ||  31  E.  E.  744  (Moo.  &  Mai.  433). 
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who  does  the  act  is  responsible,  and  by  proceeding  in  rem  the     att.-Gkn. 

goods  are  forfeited.     Strictly  speaking,  this  is  not  a  criminal       siddon. 

proceeding ;  but  it  is  in  the  nature  of  a  criminal  proceeding, 

inasmuch  that  no  new  trial  can  be  granted  after  a  verdict  for  the 

defendant,  and  therefore  it  must  be  regulated  by  the  same  rules 

as  if  it  were  strictly  a  proceeding  of  that  nature.     Now,  it  must 

he  admitted,  that,  in   a  civil  proceeding,  a  principal  will  be 

answerable  for  the  act  of  his  servant,   done  in  his  master's 

employ;  but  even  this  is  subject  to  this  limitation,  viz.  that  a 

master  is  not  liable  for  an  act  done  wilfully  by  his  servant : 

M^Maniis  v.  Crickett,^  Bowcher  v.  Noid8trom,l  Croft  y.  Alison.^ 

Nor  is  he  liable  for  an  act  done  by  the  servant  exceeding  his 

authority,  either  express  or  implied.     Thus,  if  "  I  command  my 

servant  to  distrain,  and  *he  ride  on  the  distress,  he  shall  be       [  *223  ] 

punished,  and  not  I :  "  Noy's  Maxims,  c.  44.     A  sheriff  is  liable 

for  the  act  of  his  oflScer,  upon  grounds  of  public  poUcy,  and  a 

proprietor  of  a  newspaper  is  liable  for  a  publication  by  his  editor, 

upon   grounds  of   public   expediency,  and   because  where   the 

-conduct  of  the  paper  is  wholly  intrusted  to  the  editor,  every 

publication  is  within  the  scope  of  this  general  authority,  and  a 

particular  authority  is  presumed  for  the  particular  publication. 

But  there  is  no  case  in  which  a  master  has  been  held  liable  for 

the  act  of  a  servant,  who  quits  sight  of  the  object  for  which  he 

is  employed,  and,  without  having  in  view  his  master's  orders, 

does  that  which  his  own  malice  and  his  own  will  suggest.     In  a 

•case  hke  the  present,  an  authority  cannot  be  presumed  for  an 

act  which  is  illegal,  and  certainly  the  master  can  only  be  liable, 

upon  a  finding  by  the  jury,  that  the  servant  had  authority,  either 

express  or  implied,  to  do  the  act.     In  R.  v.  Gutch,  the  question 

of  authority  was  left  to  the  jury,  and  the  same  course  ought  to 

have  been  adopted  in  this  case.     Bat  if  this  be  viewed  strictly  as 

a  criminal  proceeding,  it  is  clear  that  the  defendant  will  not  be 

liable.     The  rule  of  the  criminal  law  is,  that  he  only  is  liable 

who  does  the  act,  or  procures  it  to  be  done:  JS.  v.  Htiggins.W 

No  authority  can  be  presumed ;  and  if  the  agent  wilfully  commit 

an  act  varying  in  substance  from'  the  instigation,  or  the  same 

t  5  R.  R.  518  (1  East,  106).  §  23  R.  R.  407  (4  B.  &  Aid.  590), 

X  10  R.  R.  608  (1  Taunt.  568).  ||  2  Ld.  Ray.  1580. 
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att.-Gkn.     act  upon  a  different  object,  the  principal  will  not  be  liable. 
SiDDOM.      There  are  cases  in  which  a  master  has  been  held  liable  for  the 
acts  of  his  servant  in  selling  articles  in  which  his  master  deals, 
and  in  the  manufacture  of  articles  which  the  master  himself  is 
presumed  to  make.     Such  was  the  case  of  Rex  v.  Di.ro»,f  in 
which  the  defendant  was  indicted  for  mixing  crude  alum  with 
bread  ;  and  it  appeared  that  the  alum  in  question  was  mixed  by 
the  foreman  of  the  defendant,  and  that,  if  diluted  and  used  in 
[  *224  ]       moderate  quantities,  it  was  innoxious  ;  *but  the  Court  held  that 
the  defendant  was  liable.     In  that  case,  it  did  not  appear  clearly, 
that  the  defendant  was  ignorant  of  the  act  of  his  servant ;  but, 
on  the  contrary,  he  knew  that  a  certain  quantity  of  alum  was 
used ;  the  servant,  therefore,  had  authority  to  do  the  act :  and, 
in  selling  the  articles  of  his  master's  trade,  a  servant  has  also  an 
authority,  for  he  acts  within  the  ordinary  scope  of  the  general 
authority  received  from  his  master. 

Clarke,  in  reply : 

The  distinction  between  the  liability  of  a  master  for  the  act  of 
his  servant,  in  a  civil  and  criminal  proceeding,  is  well  understood. 
If  the  servant  of  a  chemist  sell  poison  in  his  master's  shop,  by 
mistake,  and  the  purchaser  take  it  and  die,  the  master  is  not 
liable ;  but  if  the  purchaser  take  it  and  recover,  the  master  is 
liable  in  a  civil  action  for  the  negligence  of  his  servant. 

Cur.  adv.  vult. 

Alexander,  G.  B.  (after  stating  the  pleadings  and  facts  of  the 
case),  proceeded  thus : 

The  objection  to  the  conviction  which  took  place  in  this  case 
was,  that  the  master,  the  defendant,  did  not  appear  to  have  taken 
any  personal  share  in  the  transaction,  and  the  controversy  was, 
whether  he  was  liable  in  these  proceedings  for  the  act  of  his 
servant.  It  is  my  opinion  that  he  was  liable.  The  second  county 
on  which  the  defendant  was  also  convicted,  was  for  harbouring 
and  concealing  this  tobacco.  There  was  no  evidence  to  warrant 
the  conviction  upon  that  count,  except  that  the  tobacco  was 

t  15  E.  B.  381  (3  M.  &  S.  11). 
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found  on  the  premises  of  the  defendant.     It  is  an  occurrence  of     att.-Gen. 
every  day  to  convict  upon  such  evidence,  and  if  the  rule  were       siddon. 
otherwise,   the  laws   would  be  completely  inoperative.      It  is 
always  competent  to  the  defendant  to  prove  his  innocence  if  he 
can,  but  the  finding  is  privul  facie  evidence  upon  which  these 
convictions  proceed.    If  he  does  not  *prove  his  innocence,  the       [  *225  ] 
law  presumes  his  guilt  from  the  fact  of  the  goods  being  found 
concealed  upon  his  premises. 

Now,  it  appears  to  me,  that  for  the  same  reasons  and  upon  the 
same  principles,  whatever  a  servant  does  in  the  course  of  the 
employment  with  which  he  is  intrusted,  and  as  a  part  of  it,  is 
the  master's  act.  The  legal  presumption  is  so,  unless  the 
contrary  be  shewn.  It  is  the  presumption  that  the  master 
authorized  it. 

This  is  admitted  to  be  true,  as  far  as  civil  liability  goes  ;  but  it 
is  argued  that  it  is  not  true  as  to  criminal  or  penal  consequences. 
How  far  this  rule  may  extend  in  criminal  proceedings,  I  will  not 
upon  this  occasion  presume  to  say,  but,  to  a  certain  extent,  it 
unquestionably  has  been  applied  to  criminal  proceedings.  The 
cases  of  The  King  v.  Dixotiyi  and  The  King  v.  Gutch,  are  of  that 
description. 

In  the  case  of  The  King  v.  Dizoji,  it  appeared  that  alum, 
though  prohibited,  was  no  unhealthy  or  mischievous  thing,  if 
mixed  in  a  particular  form,  and  if  properly  mixed ;  but  that,  if 
it  was  done  imprudently  or  inadvertently  in  a  crude  state,  it  was 
extremely  mischievous ;  in  which  state  it  had  been  mixed  in 
that  case.  No  doubt  the  master  had  authorized  its  mixture,  but 
he  had  probably  intended  that  it  should  be  mixed  in  the  proper 
way  of  mixing  it,  so  as  not  to  be  mischievous,  although  even  then 
it  is  a  breach  of  the  law ;  but  he  was  indicted  and  convicted, 
and,  I  believe,  punished,  upon  the  principle  of  being  liable  for 
the  acts  of  his  servant. 

It  is  not  necessary  for  me,  however,  upon  the  present  occasion, 
and  for  the  present  purpose,  to  say  how  far  this  principle  might 
extend,  for  I  think  it  quite  clear,  that  it  extends  to  this  case. 
The  provisions  of  the  Legislature  would  be  inefficacious,  if  the 
master  for  whose  benefit  the  operation  is  intended,  were  to  escape 

t  15  E.  E.  381  (3  M.  &  S.  11). 
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Att-Gek.     these  penalties  which  the  'Legislature  has  imposed,  where  the 

8IDD0K.      act  was  done  in  pursuance  of  the  general  purpose,  which  the 

[  •226  ]       servant  was  undoubtedly  authorized  by  the  master  to  carry  into 

effect.    It  is  evident,  that  all  those  provisions  would,  but  for  this 

construction,  be  unavailing. 

The  argument,  in  some  measure,  proceeds  upon  a  notion  that 
this  is  a  criminal  proceeding.  For  some  purposes,  unquestionably, 
this  proceeding  has  received  a  narrow  construction,  because  it 
resembles,  in  some  respects,  a  criminal  proceeding ;  but,  on  the 
other  hand,  it  is  said  to  be  a  civil  demand  of  the  Crown.  Without 
entering  into  that  question,  I  think,  that  the  doctrine  of  respon- 
sibihty  applies  to  this  case,  and  that  the  demand  of  the  Crown 
would,  in  very  few  instances,  be  effectuated,  if  it  were  understood 
that  the  master  was  not  liable  for  the  conduct  of  his  servant. 
Then  a  man  of  straw  would  be  put  up,  and  the  real  person  who 
was  to  derive  the  benefit,  and  who  could  alone  be  effectually 
subjected  to  the  demand  on  the  part  of  the  Crown,  would  escape. 
I  think,  therefore,  that  the  rule  must  be  discharged,  and  that  the 
conviction  upon  the  seventh  count  is  perfectly  right. 

Baylby,  B.  : 

I  am  of  the  same  opinion  with  the  Lord  Chief  Babon.  In 
the  first  place,  I  consider  this  as  being  not  properly  a  criminal 
proceeding,  but  a  civil  proceeding,  for  the  purpose  of  recovering 
that  which  is  a  debt  of  the  Crown.  It  is  a  penal  proceeding. 
An  action  to  recover  the  amount  of  penalties  for  giving  receipts 
upon  unstamped  paper,  is  a  penal  proceeding.  But  I  do  not 
consider  that  as  being  a  criminal  proceeding.  But  whatever  the 
nature  of  this  proceeding  is,  whether  penal  or  merely  civil,  this 
is  a  case  in  which,  to  my  mind,  the  act  of  the  servant  is  to  be 
considered  as  being  an  act  done  in  the  master's  business,  and 
within  the  scope  of  the  authority  probably  given  by  the  master 
to  the  servant, 
[  227  ]  This  is  not  the  ordinary  case  of  a  servant  selling  in  his 

master's  shop  the  articles  in  which  the  master  deals,  in  which  it 
is  quite  clear  that  he  is  acting  within  the  ordinary  scope  of  the 
authority  which  he  has  received  from  his  master,  and  therefore, 
that  the  act  of  the  servant,  in  making  the  sale,  is  the  master's 
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act ;  upon  which  principle  all  the  cases  of  libel  have  gone.     The     Att.-Gkn. 
King  v.  Almon,\  TJie  King  v.  Gutch^l     In  these  cases,  the  act  of      siddon. 
the  servant  was  considered  as  being  the  master's  act. 

Neither  is  this  the  case  of  an  act  done  by  a  servant  in  the 
manufacture  of  articles  which  the  master  is  himself  to  manufacture. 
There  the  servant  is  merely  acting  in  the  business  of  the  master, 
and  within  the  scope  of  the  authority  which  he  actually  receives 
from  his  master.  The  authority  which  he  receives  from  his 
master  is  an  authority  to  make  and  manufacture,  and  the  master 
is  responsible  for  his  conduct  primd  facie^  as  to  the  means  he 
adopts  in  making  and  manufacturing. 

But  this  is  a  case  certainly  of  a  different  description,  and  I 
agree  with  the  distinction  that  was  taken  when  it  was  argued, 
that  this  does  not  fall  within  the  ordinary  range  of  the  cases  of 
a  servant's  act  being  the  master's  act.  But,  in  order  to  form  a 
judgment,  whether  this  is  the  master's  act  or  not,  and  within  the 
scope  of  the  authority  which  ought  to  be  considered  as  given  by 
the  master  to  the  servant,  you  must  look  at  the  nature  of  the 
act,  and  see  with  what  view  that  act  was  done,  and  the  participa- 
tion which  the  master  had  in  any  thing  to  which  that  act  referred. 

This  is  the  case  of  a  servant  of  a  fraudulent  master,  endeavour- 
ing, by  his  own  act,  to  conceal  his  master's  fraud,  and  to  prevent 
the  consequences  which  would  otherwise  fall  upon  the  master  in 
respect  of  that  fraud.  From  the  nature  of  the  service  in  which 
the  party  is  employed,  and  *from  the  conduct  of  the  master  in  [  •228  ] 
his  fraud,  you  may  infer  whether  or  no  the  servant  had  primd 
facie  an  authority  from  the  master ;  not  perhaps,  specifically,  for 
the  doing  of  this  specific  act,  but  for  the  purpose  of  doing  that 
which,  in  the  exercise  of  his  discretion,  upon  a  moment  of 
embarrassment,  which  the  possession  of  an  improper  article 
might  naturally  create,  the  servant  should  think  and  deem  to  be 
best. 

In  this  case,  the  master  has,  upon  his  premises,  certain  goods, 
which  are  unlicensed ;  they  are  there  without  a  regular  permit ; 
a  detention  of  these  goods  would  bring  upon  the  master  loss 
of  character,  and,  to  a  certain  extent,  would  bring  upon  him 
loss  of  property,  and  subject  him  to  pecuniary  penalties.     Under 

t  5  Burr.  2686-  t  31  E.  E.  744  (Moo.  &  Mai.  433). 
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att.-Gen.  these  circumstances,  the  master,  having  fall  knowledge  that  the 
SiDDON.  things  were  there,  (for  we  are  bound  to  consider  that  as  an 
ingredient  in  the  case),  and  knowing  what  the  consequences  of 
their  detection  would  be ;  what,  in  the  course  of  such  a  business 
so  illegally  carried  on,  is  the  authority  which  you  would  naturally 
expect  to  be  given  by  the  master  to  the  servant  ?  I  cannot  conceive 
that  it  would  be  any  thing  short  of  this  :  Do  what  you  can  to  save 
my  character ;  do  what  you  can  to  save  my  property ;  do  what 
you  think  reasonable  for  the  purpose  of  protecting  me  from 
the  penalties  which  will  follow  detection.  Has  the  servant  any 
purpose  of  his  own  to  answer  ?  None.  In  the  conduct  he  pursues, 
he  acts  not  for  his  own  benefit,  but  for  the  benefit  of  his  master. 
It  matters  not  to  him  whether  the  articles  are  seized  or  are  not 
seized.  When  a  servant  is  concerned  in  an  illegal  trade  of  this 
description,  it  is  clearly  for  the  benefit  of  the  master.  The 
servant  runs  a  great  personal  risk  ;  and  why  ?  It  can  only  be 
with  a  view  to  protect  his  master.  When,  in  the  case  of  a  master 
sanctioning  and  carrying  on  an  illegal  traffic  of  this  description, 
the  servant  adopts  means  which  are  calculated  to  save  the  master, 
[  ^229  ]  and  which  can  have  no  *other  object,  it  seems  to  me,  that,  prima 
facie,  the  act  which  the  servant  adopts  for  the  purpose  of  saving 
the  master  ought  to  be  considered  as  being  an  act  done  by  him 
in  the  service  of  such  master,  for  the  benefit  of  such  master,  and 
within  the  probable  authority  which  the  master  gives  to  the 
servant  with  reference  to  articles  of  that  description.  It  is  upon 
this  ground,  I  think,  that  there  was  prima  facie  evidence  to 
charge  the  master  with  the  act  of  the  servant  in  this  particular 
case,  so  that  the  act  of  the  servant  was  to  be  deemed  the  master's 
act,  and  within  the  scope  of  that  authority,  which  it  was  likely 
the  master  would  give  with  reference  to  articles  of  that  description. 
We  must  always  form  our  judgment  of  the  extent  and  nature  of 
the  authority  which  the  master  confers  upon  his  servant,  by  the 
nature  and  character  of  the  business  in  which  the  servant  is  to 
be  from  time  to  time  employed. 

I  am  therefore  of  opinion,  that,  in  this  case,  there  was  prima 
fade  evidence  to  shew  that  the  act  of  the  servant  was  the  act  of 
the  master.  The  master  was  certainly  at  liberty  to  have  produced 
evidence  for  the  purpose  of  rebutting  that  prima  facie  case  ;  but 
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in  the  absence  of  any  evidence  to  rebut  that  case,  I  am  of  opinion,     Att.-Gkn. 
that  it  was  rightly  left  to  the  jury,  and  that  the  jury  were  bound       siddon. 
to  consider  it  as  being  the  master's  act,  and  that,  consequently, 
the  verdict  on  the  seventh  count  is  right. 

Gabbow,  B.  : 

The  case  of  Rex  v.  Dixon  is,  to  my  mind,  decisive  of  the 
present.  The  extent  of  the  authority  can  only  be  gathered  from 
the  circumstances  of  each  case  ;  and  when  you  find  the  master 
in  the  possession  of  illegal  goods,  the  act  of  the  servant,  for  the 
protection  of  those  goods,  with  no  personal  object  in  view,  is,  in 
my  opinion,  prima  facie  the  act  of  the  master. 

Vaughan,  B.  : 

I  entirely  concur,  not  only  in  the  decision  *which  the  Court  [  •280  ] 
have  come  to  upon  this  question,  but  in  the  reasons  which  have 
been  given  for  that  decision.  I  agree,  that,  in  order  to  fix  a  party 
with  the  penalties  of  the  statute,  it  is  necessary  that  the  jury 
should  be  satisfied,  by  reasonable  evidence,  either  that  the  party 
accused  himself  did  the  illegal  act  charged  with  respect  to  the 
permit,  or  that  he  caused  it  to  be  done  by  the  instrumentality  of 
the  servant,  who  may  have  authority  for  that  purpose,  either 
express  or  implied,  actual  or  constructive.  Now,  no  arguments 
have  been  addressed  to  the  Court  to  shew  that  the  defendant  was 
improperly  convicted  on  the  second  count,  which  imputes  to 
him  the  offence  of  harbouring  and  concealing  these  goods ;  and 
the  admission,  that  he  was  properly  convicted  upon  that  count, 
seems  to  me  to  put  an  end  to  this  question,  because,  upon  that 
conviction,  the  reasonable  presumption  arises,  that  the  shopman 
was  authorized  by  the  master  to  do  the  act  upon  which  the 
conviction  upon  the  seventh  count  proceeded.  The  master  was 
not  present  when  the  goods  were  deposited,  nor  was  the  master 
present  when  the  permit  in  question  was  fraudulently  obtained ; 
and  therefore,  if  the  absence  of  the  master  from  the  premises 
were  to  raise  a  presumption  in  his  favour  in  this  instance,  it 
would  equally  apply  to  the  other  count.  But  it  is  admitted,  that 
he  is  properly  charged  with  fraudulently  harbouring  and^ 
concealing,  and  that  this  was  an  act  done  in  order  to  cover  the 
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att.-Gbn.     property,  in  endeavouring  to  get  a  permit  applicable   to  that 

SiDDON.      property.     Therefore,  it  seeniB  to  me,  that  the  jury  were  perfectly 

warranted  upon  this  evidence,  which  was  primd  facie  evidence, 

liable  to  be  repelled  by  other  evidence  which  might  contradict 

the  presumption,  in  finding  the  defendant  guilty  upon  the  seventh 

count.      I    think    this    evidence    was    sufficient    to    raise  the 

presumption,  that  it  was  the  act  of  the  defendant.     This  is  not, 

properly  speaking,   a  criminal  proceeding;   and  therefore   the 

distinction  taken  between  criminal  and  civil  proceedings  does  not 

[  *2Si  ]       apply.     This  *is  in  some  measure  a  penal  proceeding,  but  it  is 

not  a  criminal  proceeding. 

Rule  discharged. 


18S0.       EIDOUT,  Executor  of  EIDOUT,  v.  BEISTOW  et  Ux.t 

^'av.  26.  ' 
(1  Crompton  &  Jervis,  231—236 ;  1  Tyrwh.  84 ;  9  L.  J.  Ex.  48.) 

[231  1  •  • 

-'  A  widow  gave  a  proimssory  note  "  for  value  received  by  my  late 

husband :  '*  Held,  first,  that  the  note  was  valid  on  the  face  of  it,  and 

secondly,  that  the  defendant  did  not  prove  ab^nce  of  consideration  by 

shewing  that  the  bill  was  given  as  an  indemnity  against  liabilities 

incurred  on  behalf  of  her  late  husband,  and  that  the  payee  had  not  been 

damnified. 

Assumpsit  upon  a  promissory  note  made  by  the  wife  of  the 
defendant  dtim  sola,  widow  of  the  plaintiff's  testator's  son,  for 
lOOZ.,  expressed  to  be  payable  to  the  testator  twelve  months  after 
date,  **for  value  received  by  my  late  husband."  Plea,  non 
osswnpsiL 

At  the  trial  before  BoUand,  B.,  at  the  last  Salisbury  Assizes, 
the  plaintiff  having  proved  the  note,  it  was  objected  for  the 
defendant,  that  the  note,  upon  the  face  of  it,  was  a  voluntary 
note  for  the  payment  of  the  debt  of  another  person,  without 
consideration,  and  was  therefore  void.  The  plaintiff  then  gave 
evidence  of  liabilities  incurred  by  the  testator  on  behalf  of  his 

t  '^^  decision  is  consiBtent  with  though  often  leading  to  the  same 

the  Bills  of  Exchange  Act,    1882,  result.    In  Scotch  law  it  would  have 

s.  3  (4)  {b) ;  and  its  effect  is  doubt-  been  enough  in  the  circumstances  of 

less  preserved  by  s.  97  (2).    Perhaps  the  above  case,  to  say  that,  as  there 

a  reason  for  the  Act  not  dealing  more  was  an  express  promise  in  writing, 

explicitly  with   *' consideration,'*  is  the  consideration  was  immaterial. — 

that  the  rules  of  English  and  Scotch  B.  C. 
law  upon  the  subject  are  different, 
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Bon,  the  late  husband  of  the  defendant's  wife,   and  of  some       Ridout 


r. 


payments  in  respect  of  those  liabilities.  The  defendant  called  a  bbistow. 
witness,  who  proved  a  declaration  by  the  plaintiff's  testator,  that 
his  son  had  died  worth  worse  than  nothing,  for  he  owed  him 
several  hundred  pounds.  This  evidence  was  left  to  the  jury,  who 
found  a  verdict  for  the  plaintiff ;  and  the  learned  Baron  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit. 

E.  Lawes,  Serjt.,  accordingly,  in  this  Term,  obtained  a  rule 
for  that  purpose ;  against  which — 

Follett  now  shewed  cause : 

The  question  in  this  case  is,  whether,  from  what  appeared  on 
the  face  of  the  note,  the  plaintiff  ought  to  have  been  nonsuited 
on  the  ground  that  there  was  no  sufScient  consideration  between 
the  parties.  *It  is  quite  an  elementary  principle,  that  a  [  *232  ] 
promissory  note  imports  a  consideration,  and  that  it  lies  on  the 
defendant  to  impeach  it.  The  only  way  in  which  the  objection, 
as  arising  on  the  face  of  the  note,  can  be  put,  is  this,  that  a  legal 
consideration  is  negatived  by  what  appears  on  the  note.  It  is 
clear,  however,  that  if  A.  owe  B.  a  debt,  and  a  third  person  choose 
to  give  B.  a  note,  such  debt  is  a  suf&cient  consideration  to  bind 
the  maker  of  the  note.  The  cases  cited  as  to  the  consideration 
necessary  to  support  a  promise  to  pay  a  debt  due  from  a  third 
person,  are  totally  inapplicable  to  this  case ;  for  the  plamtiff  here 
is  not  suing  on  any  special  agreement  to  pay  the  debt  of  a  third 
person,  but  on  an  instrument  which  imports  a  consideration.  It 
is  said,  however,  that  the  defendant  had  no  assets  as  executrix  of 
her  late  husband.  That  did  not  appear ;  but  if  it  did,  it  was 
quite  immaterial.  In  Childs  v.  M(m%ns,\  where  the  defendants 
gave  to  a  creditor  of  their  testator  a  promissory  note,  whereby 
''  as  executors,  they  severally  and  jointly  promised  to  pay  the 
plaintiff,  on  demand,  with  interest,"  it  was  held,  that  such  note 
made  the  defendants  personally  liable  ;  and  a  plea  that  they  were 
executors,  and  had  given  the  note  as  such,  and  pUne  adminUt- 
traverunt  prater  was  held  bad  on  demurrer.  But  even  if  it  had 
been  necessary  to  prove  any  consideration,  it  appeared  that  the 
plaintiff's  testator  had  made  himself  liable  for  the  debts  of  the 

t  23  E.  E.  513  (2  Brod.  &  B.  460 ;  5  Moore,  282). 
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RiDouT      defendant's  late  husband,   and   evidence  was  given   to  prove 

IT. 

Bribtow.     payments  under  such  liabilities,  and  the  jury  found  that  the 
plaintiff  was  entitled  to  recover  the  whole  amount  of  the  note. 

E.  Lawea,  Serjt.,  and  Barstow,  contra  : 

The  objection  is,  that,  on  the  face  of  this  note  a  valid  con- 
sideration is  negatived.  It  imports  a  voluntary  promise,  to  pay 
the  debt  of  another,  without  consideration.  Childs  v.  Manins, 
[  •233  ]  *i8  inapplicable  to  this  case.  The  judgment  proceeded  upon 
circumstances  apparent  in  that  case,  which  do  not  exist  in  this. 
The  promise  to  pay,  as  executors,  was  an  admission  that  the 
defendants  were  executors,  and  the  stipulation  to  pay  with  inter^t 
shewed  the  present  existence  of  a  debt,  and  a  forbearance,  which 
was  a  sufficient  consideration.  Here  there  was  proof  that  there 
were  no  assets,  and  the  note  not  being  payable  with  interest,  does 
not  import  a  forbearance.  In  that  case  also,  the  promise  was  to 
pay  jointly  or  severally,  which  made  the  defendants  personally 
liable.  This  is,  in  fact,  an  indemnity  note,  and  it  was  incumbent 
on  the  plaintiff  to  shew  that  he  was  damnified.  He  did  not  shew 
that  he  was  damnified,  for  the  evidence  upon  that  subject  totally 
failed.  But  this  note  is  also  void,  because  it  does  not  sufficiently 
express  a  consideration  withm  the  Statute  of  Frauds :  Train  v. 
Warlter8,\  Rann  v.  Hughes.X 

Bayley,  B.  : 

This  is  an  application  to  set  aside  a  verdict  for  the  plaintiff, 
and  to  enter  a  nonsuit.  It  is  an  action  upon  a  promissory  note. 
A  promissory  note,  prima  fade,  imports  a  consideration,  and  it  is 
not  necessary  to  give  evidence  of  consideration  aliunde.  But  it 
is  insisted,  that,  as  the  note  in  question  imports  on  the  face  of 
it  a  peculiar  description  of  consideration,  that  circumstance  varies 
the  general  rule,  and  throws  the  burthen  of  proving  consideration 
upon  the  plaintiff ;  and  it  is  argued,  that  this  note  is  void  upon 
the  face  of  it,  for  want  of  expressing  assets  or  forbearance.  It  is 
perfectly  clear,  that  if,  instead  of  taking  a  note,  you  take  from  a 
third  person  a  written  security,  which  cannot  be  supported 
without  proof  of  consideration,  that  security  must,  upon  the  face 

t  7  E.  E.  645  (5  East,  10).  t  7  T.  E.  350,  n. 
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of  it,  import  a  consideration,  and  there  must  be  evidence  to  prove       Ridout 
such  consideration.     But  you  may  bind  yourself  by  *an  instru-      bbistow. 
ment,  which  in  its  form  imports  consideration,  without  expressing       [  *234  ] 
the  consideration,  or  proving  it  aliunde. 

In  this  case,  the  party  signed  a  promissory  note,  expressed  to 
be  for  value  received  by  her  late  husband.  She  appears  to  have 
been  the  administratrix ;  but  even  admitting  that  she  was  not, 
and  supposing  that,  out  of  respect  to  the  memory  of  her  late 
husband,  she  had  agreed  to  give  a  note  for  what  was  due  from 
him,  would  not  such  a  note  be  binding  ?  1  take  it  that  it  would. 
There  is  a  good  consideration,  which  makes  it  reasonable  that 
the  security  should  be  given ;  it  is  not  a  case  of  the  want  of  a 
consideration,  but  of  the  existence  of  a  consideration. 

The  case  of  Popplewell  v.  Wilson^  establishes  that  a  note  is 
binding,  though  it  purport,  on  the  face  of  it,  to  be  for  the  debt  of 
a  third  person.  But  it  is  said,  that  that  was  the  case  of  a  promise 
to  pay  the  debt  of  a  living  person,  and  that  therefore  there  was 
a  forbearance,  which  is  a  good  consideration.  That  answer  does 
not  shew  that  the  case  is  inapplicable  to  the  present  question, 
because  there  may  be  forbearance  to  the  representatives  of  a  dead 
man,  as  well  as  forbearance  to  a  man  whilst  living. 

But  it  is  argued  that  there  is  in  this  case  an  absence  of 
consideration,  because,  it  is  said,  that  there  was  evidence  that 
there  was  no  assets.  That,  however,  did  not  appear,  though 
there  was  evidence  that  there  might  ultimately  be  a  failure  of 
assets ;  for  the  evidence  only  shewed,  that  the  son  died  considerably 
indebted  to  the  testator,  and  there  was  no  proof  that  there  was 
no  household  furniture,  or  other  assets. 

If  an  administratrix  take  upon  herself  to  give  a  security,  which 
may  have  the  effect  of  inducing  forbearance,  and  which  purports 
to  bind  her  individually,  is  it  competent  for  her  to  say,  you  must 
prove  assets  ?  To  my  mind,  the  act  of  giving  such  a  security 
supersedes  the  necessity  of  *an  investigation  as  to  there  being  [  *236  ] 
assets.  It  seems  to  me  that  the  words  "  value  received  by  my 
late  husband,''  do  not  make  the  proof  of  assets  necessary ;  and  I 
go  still  further  and  say,  that  it  was  not  competent  for  her  to  shew 
that  there  were  no  assets. 

t  1  Str.  264. 


714  1880.    EX.     1  CR.  &  J.  285—286.  :b-b. 


BiDouT  The  cases  upon  the  Statute  of  Frauds  do  not  apply  to  the 

BBI8T0W.  present,  nor  do  the  cases  in  which  it  has  been  held  that  a  promise 
to  pay  the  debt  of  a  third  person  without  consideration  is  nudum 
pactum.  It  is  just,  that  a  promise  to  pay  that  which  I  am  under 
no  legal  or  moral  obligation  to  pay,  should  be  considered  as 
nudum  pactum  ;  but  this  does  not  apply  to  an  instrument 
importing  a  consideration,  and  which  may  induce  forbearance 
to  the  party.  I  am  therefore  of  opinion,  that,  in  this  case,  a 
consideration  must  be  taken  to  exist,  and  that  the  maker  of  such 
an  instrument  is  at  least  prima  facie  liable  to  pay  it. 

I  doubt  much,  whether,  upon  an  instrument  worded  like  the 
present,  it  is  competent  for  the  party  to  start  up  and  say,  that 
it  was  given  merely  as  an  indemnity.  It  is  an  attempt  to  prove 
by  parol  something  inconsistent  with  the  written  document. 
You  may  prove  failure,  or  want,  or  illegality  of  consideration, 
but  I  am  not  aware  of  any  case  in  which  a  party  has 
been  allowed  to  prove  a  difference  of  consideration.  But  it  is 
not  necessary  to  decide  that  point  in  this  case,  because,  upon 
the  evidence,  it  appeared  that  various  sums  had  been  paid, 
which  the  evidence  for  the  defendant,  if  admissible,  did  not 
disprove. 

Gabkow,  B.,  concurred. 

Vauohan,  B.  : 

I  am  of  opinion  that  there  is  no  foundation  for  this  rule.  It 
was  moved  on  the  ground  that  this  was  not  a  note  in  the  usual 
form,  but  an  indemnity  note  merely.  Upon  looking  at  the  note, 
it  appears  to  be  in  the  usual  form,  and  like  all  other  notes,  with 
the  exception  of  the  words  ''  by  my  late  husband."  The  plaintiff, 
[  *236  ]  on  proof  *of  this  note,  might  have  closed  his  case,  but  he  was 
induced  to  go  into  evidence  of  the  consideration,  and  the  jury 
found  that  there  was  a  sufficient  consideration.  Even  if  it  were 
competent  for  the  defendant  to  prove  that  this  was  merely  an 
indemnity  note,  upon  the  evidence  the  plaintiff  is  entitled  to 
recover ;  but  I  think  that  it  would  be  going  a  great  way  to  allow 
the  defendant  to  contradict  the  written  instrument,  and  shew 
that  it  was  given  as  an  indemnity  merely. 


YOL.  XXXV.] 
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BOLLAND,  B. : 

I  agree  with  the  rest  of  the  Court,  that  this  rule  should  be 
discharged.  At  the  trial,  I  reserved  the  point,  because  the  note 
was  drawn  in  somewhat  an  unusual  form. 

Bayley,  B.  : 

There  are  cases  which  establish,  that  you  cannot  give  parol 

evidence  inconsistent  with  the  form  of  the  note.     You  cannot 

vary,   by  parol  evidence,   the  nature  of  the  obligation.     The 

authorities  go  to  shew,  that  parol  evidence  is  inadmissible  to 

vary  the  time  for  payment  expressed  in  the  note.     In  Rawson  v. 

Walker y\   a  note  was  payable,  on  demand,  and  evidence  was 

offered  to  shew  a  liabiUty  on  a  contingency  only.     Lord  Ellen- 

BOROUOH  said,  ''  I  am  ready  to  admit  any  evidence  for  the  purpose 

of  shewing  that  the  consideration  of  the  note  was  illegal;  but 

I  cannot  receive  parol  evidence  inconsistent  with  the  terms  of 

the  note."     I  am  therefore  of  opinion  that  the  defendant  was 

not  at  liberty  to  give  the  evidence  in  question,  as  it  was  incon- 

fiistent  with  the  terms  of  the  note. 

Rule  discharged. 


BiDOUT 

V. 

Bribtow. 


LUMBY  v.  ALLDAY.+ 

(1  Crompton  &  Jervis,  301—306;  S.  C.  1  Tyrwh.  217;  9  L.  J.  Ex.  62.) 

Words  to  be  actionable  as  spoken  of  a  man  in  bis  office  must  be  spoken 
of  bim  in  reference  to  bis  cbaracter  or  conduct  in  sucb  office,  and  must 
impute  to  bim  tbe  want  of  some  qualification  for,  or  misconduct  in,  bis 
office. 

Wbere,  tberefore,  a  declaration  stated  tbat  tbe  plaintiff  was  derk  of  a 
gas  company,  and  tbat  tbe  defendant  spoke  of  bim  tbese  words :  **  You 
are  a  fellow,  a  disgrace  to  tbe  town,  unfit  to  bold  your  situation) 
for  your  conduct  witb  wbores,'*  &c. :  Held,  tbat  tbe  words  were  not 
actionable. 

Wbere  tbat  wbicb  is  laid  as  tbe  cause  of  action  in  tbe  declaration  is 
proved  at  tbe  trial,  tbe  plaintiff  cannot  be  nonsuited  upon  tbe  ground 
that  tbe  facts  cbarged  do  not  disclose  a  cause  of  action. 

Action  for  words.     The  first  count  of  the  declaration,  after  the 
usual  inducement  of  the  plaintiff's  good  conduct,  stated,  that, 


t  1  Stark.  361. 

X  Cited  and  followed  in  tbe  judg- 
ment of  tbe  Court  in  Miller  v.  David 
(1874)  L.  E.  9  C.  P.  118, 125,  43  L.  J. 


C.  P.  84, 87,  and  by  Lord  Hersch£LL 
in  Alexander  v.  Jenkins^  *92,  1  Q.  B. 
797,  800,  61  L.  J.  Q.  B.  634,  66  L.  T. 
391. —E.  C. 


1831. 


[301] 
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LuMBT  before  the  time  of  the  speaking  and  publishing  the  seyeral  false, 
Alldat.  scandalous,  malicious,  and  defamatory  words  by  the  defendant, 
the  plaintiff  was,  and  from  thence  hitherto  had  been  and  still 
was,  clerk  to  a  certain  incorporated  company,  to  wit,  the 
Birmingham  and  Staffordshire  Gas  Light  Company,  and  as  such 
clerk  had  always  behaved  and  conducted  himself  with  great 
diligence,  industry,  and  propriety,  by  means  whereof  he  was 
acquiring  gain  and  profits,  &c. :  yet,  defendant  intending,  <&e., 
and  to  cause  it  to  be  believed  by  the  neighbours  and  subjects, 
and  the  persons  composing  the  said  Company,  that  the  said 
plaintiff  was  of  a  bad  character,  and  unfit  for  his  situation  of 
clerk  to  the  said  Birmingham  and  Staffordshire  Gas  Light 
[  •302  ]  Company,  and  an  improper  person  *to  be  employed  by  the  said 
Company,  and  to  cause  him  to  be  deprived  of  and  lose  his 
situation,  &c.  &c.,  to  wit,  on  &c.,  at  &c.,  in  a  certain  discourse 
which  the  said  defendant  then  and  there  had  with  the  said 
plaintiff,  of  and  concerning  the  said  plaintiff,  and  of  and  con- 
cerning the  premises,  in  the  presence  and  hearing  of  divers  good 
and  worthy  subjects  of  this  realm,  then  and  there,  in  the  presence 
and  hearing  of  the  said  last-mentioned  subjects,  falsely  and 
maliciously  spoke  and  published  to,  and  of  and  concerning  the 
said  plaintiff,  and  of  and  concerning  the  premises,  these  false, 
scandalous,  malicious,  and  defamatory  words  following  (that  is 
to  say) :  *'  You  (meaning  the  said  plaintiff)  are  a  fellow,  a  disgrace 
to  the  town,  unfit  to  hold  your  (then  and  there  meaning  the  said 
plaintiff's)  situation  (then  and  there  meaning  the  said  situation 
of  clerk  to  the  Birmingham  and  Staffordshire  Gas  Light  Compsmy), 
for  your  conduct  with  whores.  I  will  have  you  in  the  Argus. 
You  (then  and  there  meaning  the  said  plaintiff)  have  bought  up 
all  the  copies  of  the  Argtus,  knowing  you  (then  and  there  meaning 
the  said  plaintiff)  have  been  exposed.  You  may  drown  yourself, 
for  you  (then  and  there  meaning  the  said  plaintiff)  are  not  fit 
to  live,  and  are  a  disgrace  to  the  situation  you  (then  and  there 
meaning  the  said  plaintiff)  hold  (then  and  there  meaning  the 
said  situation  of  clerk  to  the  Birmingham  and  Staffordshire  Gas 
Light  Company)."     Plea,  not  guilty. 

At  the  trial,  before  Alexander,  C.  B.,  at  the  last  Assizes  for 
the  county  of  Warwick,  the  plaintiff  proved  the  material  part 
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of  the  words  charged  in  the  first  count.  The  counsel  for  the  Lumby 
defendant  submitted,  that  the  words  were  not  actionable,  and  allday. 
that  the  plaintiff  ought  to  be  nonsuited.  The  learned  Judge 
refused  to  nonsuit  the  plaintiff,  and  told  the  jury,  that  if  they 
thought  the  words  might  probably  have  occasioned  the  loss  of 
the  plaintiff's  situation,  to  find  a  verdict  for  the  plaintiff ;  and 
the  jury  having  found  a  verdict  for  the  plaintiff,  he  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit. 

Adams,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  to       [  ^^^  ] 
set  aside  the  verdict,  and  to  enter  a  nonsuit ;  against  which — 

GauUmrriy  Serjt.  shewed  cause : 

The  rule  is,  that  words,  which  may  probably  occasion  the  loss 
of  the  plaintiff's  situation,  are  actionable,  where  the  situation  is 
one  of  profit.  This  was  laid  down  by  De  Grey,  Ch.  J.,  in  Onslow 
V.  Homey  j^  and  is  in  accordance  with  the  direction  of  the  Lord 
Chief  Baron  at  the  trial.  Mr.  Starkie,  adopting  this  rule, 
observes,  that  "  words  are  actionable  which  directly  tend  to  the 
prejudice  of  anyone  in  his  oflBce, profession, trade, or  business."! 
And  in  another  passage  he  adds,  "  When  his  oflBce  is  lucrative, 
words  which  reflect  upon  the  integrity  or  capacity  of  the  plaintiff 
render  his  tenure  precarious,  and  are,  therefore,  pro  tanto,  a 
detriment  in  a  pecuniary  point  of  view."§  Now,  the  plaintiff  was 
proved  to  hold  a  lucrative  office,  and  imputations,  which  would 
put  that  office  in  jeopardy,  come  within  the  rule  upon  this 
subject ;  at  all  events,  the  objection,  if  good,  is  upon  the  record ; 
and  as  all  the  material  words  were  proved,  there  was  no  ground 
for  entering  a  nonsuit  at  the  trial ;  and  therefore  this  rule  must 
be  discharged. 

Adams,  Serjt.  contra : 

In  an  action  for  words,  the  plaintiff  must  be  nonsuited,  if  the 
words  are  not  actionable,  for  the  jury  cannot  assess  the  damages 
when  there  is  no  cause  of  action. 

(Bayley,  B.  :  The  rule  is,  that  if  the  facts  alleged  in  the 
declaration  be  proved,  it  is  the  duty  of  the  jury  to  find  for  the 

t  3  Wilson,  186;  2  Sir  W.  BL  754.  §  1  Starkie  SI.  118. 

t  1  Starkie  SI.  117. 
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LuMBT      plaintiff ;  and  if  those  facts  do  not  disclose  a  sufficient  cause  of 

alldat.     action,  the  defendant  must  move  in  arrest  *of  judgment.    Where 

[  *304  ]      a  defendant  is  satisfied  that  the  allegations  if  proved  do  not 

establish  a  cause  of  action,  he  ought  to  demur.     The  Judge  is 

not  at  liberty  to  nonsuit  on  the  ground  that  the  facts  alleged  in 

the  declaration  do  not  amount  to  a  cause  of  action.) 

It  cannot  be  contended  that  the  words  are  actionable  per  se; 
and  they  are  clearly  not  actionable  as  spoken  with  reference  to 
the  plaintiff's  situation.  The  imputation  does  not  affect  him 
in  his  situation  of  clerk,  and  are  equally  actionable  whether  they 
were  spoken  of  the  plaintiff  in  his  situation,  or  in  his  private 
capacity.  Words,  to  be  actionable  by  reason  of  an  imputation 
upon  the  plaintiff's  trade,  must  be  spoken  of  him  in  his  trade, 
and  with  reference  to  his  trade.  They  must  either  impute  some 
misconduct  in  his  trade,  which  renders  him  unfit  for  his  situa- 
tion, or  be  calculated  to  injure  him  in  his  trade.  It  is  consistent 
with  this  imputation,  that  the  plaintiff  might  have  conducted 
himself  honestly  to  the  company,  and  have  faithfully  and 
eflBciently  performed  his  duty ;  and  therefore  the  words  cannot 
be  actionable  as  spoken  of  the  plaintiff  in  his  trade. 

Cur.  adr.  ndL 
The  judgment  of  the  Court  was  now  delivered  by — 

Batlby,  B.  : 

This  case  came  before  the  Court  upon  a  rule  nisi  to  enter  a 
nonsuit.  The  ground  of  motion  was,  that  the  words  (in  slander) 
proved  upon  the  trial  were  not  actionable. 

Two  points  were  discussed  upon  the  motion  :  one,  whether  the 
words  were  actionable  or  not — and  the  other,  whether  this  was 
properly  a  ground  of  nonsuit. 

The  declaration  stated  that  the  plaintiff  was  clerk  to  an  incor- 
porated company,  called  the  Birmingham  and  Staffordshire  Gas 
Light  Company,  and  had  behaved  himself  as  such  with  great 
propriety,  and  thereby  acquired  and  was  daily  acquiring  great 
gains ;  but  that  the  defendant,  to  cause  it  to  be  beUeved  that  he 
[[  •306  ]       was  unfit  to  hold  his  situation,  *and  an  improper  person  to  be 
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employed  by  the  company,  and  to  cause  him  to  be  deprived  of       Lumbt 
his  situation,  spoke  the  words  complained  of  in  the  declaration,      allday. 

The  objection  to  maintaining  an  action  upon  these  words  is, 
that  it  is  only  on  the  ground  of  the  plaintiff  being  clerk  to  the 
company  that  they  can  be  actionable  ;  that  it  is  not  alleged  that 
they  are  spoken  of  him  in  reference  to  his  character  or  conduct 
as  clerk ;  that  they  do  not,  from  their  tenor,  import  that  they 
were  spoken  with  any  such  reference ;  that  they  do  not  impute 
to  him  the  want  of  any  qualification  such  as  a  clerk  ought  to 
have,  or  any  misconduct  which  would  make  him  unfit  to  discharge 
faithfully  and  correctly  all  the  duties  of  such  a  clerk. 

The  plaintiff  relied  on  the  rule  laid  down  by  Db  Grey,  Ch.  J., 
in  Onslow  V.  Horne,\  "that  words  are  actionable  when  spoken 
of  one  in  an  office  of  profit,  which  may  probably  occasion  the 
loss  of  his  office ;  or  when  spoken  of  persons  touching  their 
respective  professions,  trades,  and  business,  and  do  or  may 
probably  tend  to  their  damage."  The  same  case  occurs  in  Sir 
Wm.  Bla.  Bep.  758,  and  there  the  rule  is  expressed  to  be,  "  if  the 
words  be  of  probable  ill  consequence  to  a  person  in  a  trade  or 
profession,  or  an  office." 

The  objection  to  the  rule,  as  expressed  in  both  reports,  appears 
to  me  to  be,  that  the  words  **  probably"  and  "  probable  "  are 
too  indefinite  and  loose,  and  unless  they  are  considered  as 
equivalent  to  "  having  a  natural  tendency  to,"  and  are  confined 
within  the  limits,  I  have  expressed  in  stating  the  defendant's 
objections,  of  shewing  the  want  of  some  necessary  qualification, 
or  some  misconduct  in  the  office,  it  goes  beyond  what  the 
authorities  warrant. 

Every  authority  which  I  have  been  able  to  find,  either  shews 
the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity, 
Ac,  or  connects  the  imputation  with  the  ^plaintiff 's  office,  trade,  [  *306  ] 
or  business.  As  at  present  advised,  therefore,  I  am  of  opinion, 
that  the  charge  proved  in  this  case  is  not  actionable,  because 
the  imputation  it  contains  does  not  imply  the  want  of  any  of 
those  qualities  which  a  clerk  ought  to  possess,  and  because  the 
imputation  has  no  reference  to  his  conduct  as  clerk.  I  say  as  at 
present  advised,  for  the  reason  which  I  am  about  to  state. 

t  3  Wils.  186. 
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LuMBY  The  next  question  is,  whether  this  is  properly  a  ground  of 

alluay.  nonsuit ;  and  I  am  of  opinion  that,  under  the  circumstances  of 
this  case,  it  is  not.  The  words  proved  are  nearly  all  the  words 
which  the  first  count  contains ;  and  if  the  words  proved  are  not 
actionable,  none  of  the  other  words  contained  in  that  count  are. 
When  the  general  issue  is  pleaded  to  a  count,  it  puts  in  issue  to 
be  tried  by  the  jury  the  question,  whether  the  facts  stated  in  that 
count  exist  ?  The  legal  effect  of  those  facts,  whether  they  con- 
stitute a  cause  of  action  or  not,  is  not  properly  in  question.  The 
proper  mode  to  bring  that  legal  effect  into  consideration,  is, 
before  trial,  to  demur  ;  after  trial,  to  move  in  arrest  of  judgment. 
The  duty  of  the  Judge,  under  whose  direction  the  jury  try 
questions  of  fact,  is  not  to  consider  whether  the  facts  charged 
give  a  ground  of  action,  but  to  assist  the  jury  in  matters  of  law, 
which  may  arise  upon  the  trial  of  those  facts. 

As  the  defendant,  therefore,  in  this  case  put  in  issue  the 
allegations  in  the  declaration,  and  those  allegations  were  proved 
upon  the  trial,  we  are  of  opinion  that  the  rule  for  a  nonsuit 
ought  to  be  discharged ;  and,  notwithstanding  the  lapse  of  time, 
that  there  ought  to  be  a  rule  nisi  to  arrest  the  judgment,  if  the 

defendant  be  advised  to  take  such  rule. 

Rule  discharqed.^ 


1831.        EDWAEDS  V.  BEOWN,  HAREIES,  and  STEPHENS.J 

[  807  ]         (1  Crompton  &  Jervis,  307— 315  ;  S.  C.  1  Tyrwh.  182 ;  3  Younge  &  Jervis, 

423;  9L.  J.  Ex.  84.) 

Where  a  party  who  executes  a  bond  is  at  the  time  oompetent  to  execute 
it,  be  cannot,  under  the  plea  of  nmi  est  factum ^  shew  that  he  was  misled 
as  to  the  legal  effect,  if  he  was  not  deceived  as  to  the  actual  contents  of 
the  bond. 

Debt  upon  a  bond  dated  12th  October,  1826.  The  defendant, 
Bro\vn,  suffered  judgment  by  default.  The  bond,  as  set  out  on 
oyer,  appeared  to  be  a  bond  given  upon  a  mortgage  for  1,8002. 

t  The  parties  acquiesced  in  the  310,316.  SectM  where  fraudulent  mis- 
judgment  of  the  CotrsT,  and  the  representation  is  expressly  pleaded, 
matter  ended.  Hirschfidd  v.  Z.  B,  &  S.  C,  By.  Co, 

X  Beferredtointhe  judgment  of  the  (1876)  2  Q.  B.  D.  1,  46  L.  J.  Q.  B. 

Court  in  Foster  v.  Mackinnon  (1869)  94.— B.  C. 
L.  B.  4  C.  P.  704,  711,  38  L.  J.  C.  P. 
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to  the  plaintiff.  It  recited  that  Brown  was  seised  in  tail  of  the  Bdwabim 
mortgaged  premises;  that,  by  lease  and  release,  of  even  date,  bbown* 
the  premises  had  been  conveyed  to  make  a  tenant  to  the  pracipe, 
that  a  recovery  might  be  suffered  ;  and  the  condition  was,  that 
if  the  recovery  should  be  suffered  in  manner  and  form  mentioned 
in  the  release,  and  so  and  in  such  manner  as  that  under  and  by 
virtue  of  the  recovery  and  of  the  release,  the  premises  should  be 
vested  in  the  plaintiff  in  fee,  according  to  the  true  intent  and 
meaning  of  the  release,  the  bond  should  be  void.  The  defendant, 
Harries,  then  pleaded,  first,  non  est  fachim ;  secondly,  that  the 
recovery  was  suffered  viodo  et  forma,  &c. ;  and  that,  under  and 
by  virtue  of  the  recovery,  and  of  the  lease  and  release,  the 
premises  became  vested  in  the  plaintiff  in  fee,  according  to  the 
true  intent  and  meaning  of  the  release ;  thirdly,  that  a  recovery 
was  suffered,  and  that  if  Brown  had  been  seised  in  tail,  the 
premises  would  have  vested  in  the  plaintiff  in  fee ;  and  fourthly, 
that  the  recovery  mentioned  in  the  release  was  suffered.  Stephens 
also  pleaded  non  est  factum,  and  a  plea  similar  to  the  second 
plea  of  Harries.  The  plaintiff  replied  to  the  second  pleas  of 
Harries  and  Stephens,  that  the  recovery  was  not  suffered  so  and 
in  such  manner  as  that,  under  and  by  virtue  thereof,  and  of  the 
lease  and  release,  the  premises  became  vested  in  the  plaintiff  in 
fee,  according  to  the  true  intent  and  meaning  of  the  release  ;  and 
to  the  fourth  plea,  pleaded  by  Harries,  that  the  recovery  was  not 
suffered  so  and  in  such  *manner  as  that,  under  and  by  virtue  [  *308  ] 
thereof,  and  of  the  lease  and  release,  the  premises  became  vested 
in  the  plaintiff  in  fee  according  to  the  true  intent  and  meaning 
of  the  release.  Issues  were  joined  on  the  pleas  of  non  est  factum  ; 
on  the  replications  to  the  second  and  fourth  pleas  of  Harries,  on 
the  replication  to  the  second  plea  of  Stephens,  and  on  the  replica- 
tion to  the  third  plea  of  Harries,  upon  which  no  question  arose,  t 
At  the  trial,  before  Park,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Hereford,  it  appeared  that  Brown  was  seised  of 
the  premises  in  question  for  life  only,t  and  not  in  tail :  so  that, 

t  The  validity  of  the  third  plea  a  new  trial,  upon  the  ground  that  the 

was  before  diBcussed  and  determined,  evidence  did  not  shew  that  Brown  was 

See  3  Y.  &  J.  424.  only  seised  for  life  of  the  premises ; 

X  WilliaTM  obtained  a  rule  n?«t  for  but  as  this  question  turned  upon  the 

R.R. — VOL.  XXXV.  46 
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EDWABD8  although  the  recovery  was  duly  suffered,  it  could  not  vest  in  the 
Bbown.  plaintiff  a  fee.  Russell,  Serjt.,  tendered  evidence  to  prove  that 
Stephens  had  been  induced  by  fraud  to  execute  the  bond,  but 
the  learned  Judge  was  of  opinion,  that  such  evidence  was  not 
admissible  under  the  plea  of  non  est  factum.  The  jury  found  a 
verdict  for  the  plaintiff. 

In  Michaelmas  Term  last,  Russell,  Serjt.,  for  Stephens, 
obtained  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
had,  upon  the  ground  of  the  rejection  of  the  evidence  of  fraud ; 
and  E.  V.  Williams  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant  Harries,  upon  the  second  and  fourth  pleas,  upon  the 
ground  that  the  recovery  was  suffered  according  to  the  true  intent 
and  meaning  of  the  condition  and  release. 

John  Evans  and  Godson  shewed  cause  : 

Fraud  is  not  admissible  under  the  general  issue.  It  is  laid 
[•309]  down  in  *Chitty  on  Pleading,  t  and  in  Tidd's  Practice,  J  that 
fraud  is  admissible  under  the  plea  of  non  est  factum ,  upon  the 
authority  of  the  case  of  Lambert  v.  Atkins;^  but  that,  which 
was  a  case  of  coverture,  does  not  bear  out  that  position.  It  may 
be  admitted  that  fraud  avoids  all  contracts ;  but  it  does  not, 
therefore,  follow,  that  fraud  may  be  given  in  evidence  under  this 
plea.  In  Harmer  v.  Wright,  \\  it  was  decided,  that  the  defendant 
could  not,  on  the  plea  of  non  est  factum,  prove  that  the  bond  was 
void  at  common  law,  as  being  an  illegal  contract  to  forego 
prosecutions  for  felonies.  The  correct  rule  appears  to  be,  that 
nothing  that  affects  the  consideration  or  inducement  to  execute 
the  bond  can  be  given  in  evidence  under  the  plea  of  non  est  factum.^, 
WJielpdale^s  ca8e,tt  is  no  authority  for  the  defendant;  and  the 
second  and  third  resolutions  shew  that  where  a  deed  is  voidable, 
as  by  duress,  or  is  void  by  reason  of  an  Act  of  Parliament,  the 
matter  must  be  pleaded  specially.  In  the  note  to  this  case  by 
Eraser,  the  rule  is  stated  to  be,  that  whatever  tends  to  shew  an 
invalid  or  defective  execution  of  a  deed  at  the  time  of  plea  pleaded, 

effect  of  the  evidence  merely,   the         §  2  Camp.  272. 

arguments  and  the  judgment  upon         ||  19  B.  B.  673  (2  Stark.  35). 

this  point  are  omitted.  %  See  the  cases  collected  by  Boecoe, 

t  Vol.  1,  pp.  424,  425.  on  Evidence,  244. 

X  Vol.  1,  p.  650.  tt  5  Co.  Eep.  119  a. 
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may  be  given  in  evidence  under  the  plea  of  non  est  factxim ;  but  Edwabds 
whatever  impeaches  the  deed  by  reason  of  the  matter  or  con-  bbown. 
fiideration  thereof,  whether  such  matter  or  consideration  renders 
the  deed  void  by  the  policy  of  the  common  law,  or  by  the  express 
provisions  of  the  statute  law,  must  be  specially  pleaded,  and  such 
plea  ought  to  conclude  with  ''  and  so  the  said  deed  is  void,"  and 
not  with  **  et  sic  non  est  factum.''  Here  the  evidence  was  not 
tendered  to  affect  the  execution  of  the  bond,  but  to  impeach  the 
consideration  or  inducement  to  execute  it;  and  therefore  this 
defence  should  have  been  pleaded  specially,  and  could  not  be 
admitted  under  the  plea  of  non  est  factum. 

The  point,  as  to  the  effect  of  the  recovery,  was  decided  by  the       [  3io  ] 
Court  upon  the  former  argument,  and  the  authorities  are  collected 
in  the  report  of  that  argument.! 

Russell,  Serjt.,  for  the  defendant  Stephens : 

This  defence  of  Stephens  was  receivable  under  the  plea  of  non 
^st  factum.  He  was  induced  to  execute  by  the  misrepresentation 
of  the  plaintiff.  The  contract  was  concocted  in  fraud,  and,  bein^ 
iraudulent,  it  never  could  have  been  his  deed.  The  rule  is,  that 
where  originally,  or  at  the  time  of  plea  pleaded,  it  is  not  the 
deed  of  the  party,  it  may  be  given  in  evidence  under  non  est 
factum ;  and  in  no  case,  except  in  that  of  forgery,  can  it  be  less 
the  deed  of  the  party  than  when  it  is  obtained  by  fraud,  for 
fraud  vitiates  all  transactions  :  Fermer's  case.t  In  the  modern 
publications  on  pleading,  though  a  form  is  given  of  a  plea  of 
fraud,  concluding  **  and  therefore  the  bond  is  void,"  yet  it 
is  said,  that  fraud  may  be  given  in  evidence  under  the  general 
issue. 

(Baylby,  B.  :  Can  you  distinguish  this  from  a  case  of  duress?) 

In  the  second  resolution  in  Whelpdale's  case,  duress  is  classed 
amongst  those  cases  in  which  the  deed  is  voidable  merely.  The 
note  by  Mr.  Eraser  to  that  case  is  in  favour  of  the  defendant ; 
he  states,  that  what  tends  to  shew  an  invalid  or  defective  execu- 
tion, may  be  given  in  evidence  under  non  est  factum.    The  present 

t  3  Y.  &  J.  423.  t  3  Co.  Eep.  77  a. 
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Edwabds  case  falls  within  that  rule.  He  then  adds,  that  what  impeaches 
Bbowk.  ^6  ^^^  ^7  ^h®  matter  or  consideration  thereof,  most  be  specially 
pleaded.  Here  it  is  not  attempted  to  impeach  the  matter  or 
consideration  of  the  bond,  but  the  evidence  was  offered  to  shew 
that  the  party  was  induced  to  execute  by  fraud.  If  unlettered 
and  mis-read  is  evidence  under  non  est  factum,  as  to  which  there 
[  *sii  ]  can  be  no  doubt,-)-  misrepresentation  of  the  ^effect  of  the  instru- 
ment must  likewise  be  admissible  under  that  plea.  In  Thompson 
V.  Rock,  I  it  was  held,  that,  upon  a  plea  of  non  est  factum  to  a 
sheriff's  bond,  the  defendant  might  shew,  at  the  trial,  that  the 
bond  was  dated  and  executed  on  a  day  subsequent  to  the  return 
of  the  writ.§ 

£.  F.  Williams,  for  Harries : 

Looking  at  the  bond  and  the  release,  the  intention  of  the 
parties  was  merely  that  a  recovery  should  be  suffered.  The 
bond  was  executed  upon  an  assumption  that  the  circumstances 
recited  were  true ;  and  if  the  recitals  had  been  true,  the  recovery 
would  have  vested  a  fee  in  the  plaintiff.  The  object  of  the 
recitals  is  to  prevent  a  discussion  as  to  the  existing  state 
of  things,  and  to  shew  upon  what  terms  the  obligation  was 
entered  into.  In  the  argument  upon  the  former  occasion,  an 
authority  was  cited,  to  shew  that  recitals  cannot  operate  as  an 
estoppel,  II  and  so  it  is  laid  down  in  Co.  Litt.  852;  but  all 
the  subsequent  authorities  are  clearly  the  other  way.  The 
cases  upon  this  subject  were  brought  under  consideration  in 
Kelly  V.  Wright,^  and  there  the  older  authorities  were  over- 
ruled. The  doctrine  now  is,  that  the  intention  of  the  parties 
is  to  be  collected  from  the  recitals  as  well  as  from  the  other 
parts  of  the  deed.  This  was  established  in  Lord  Arlington  y. 
Merricke,\\  and  has  been  uniformly  acted  upon  in  a  long  series 
of  decisions,  i:  Cur.  adv.  vult. 

t  See    Com.    Dig.    Eait,    (B.   2),  ||   Br.  Faits,  p.  4 ;  18  Voe.  181. 

Beading.  f  Willes,  12. 

t  4  M.  &  S.  338.  tt  2  Saund.  414. 

§  The    authority  of   this   case  is  H  See  the  cases  collected  2  Sannd. 

questioned    by    Mr.  Eraser   in    his  last  ed.  414,  «.(5),  n.  b,  c;  and  see 

learned    note    to    Whelpdale's   case,  Parker  v.    Wise,   18    B.  B.   359  (S 

5  Co.  Eep.  244.  M.  &  S.  239). 
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Batijet,  B.,  now  delivered  the  judgment  of  the  Goubt,  and,  after     Bswaxds 
stating  the  pleadings  as  above,  proceeded  thus :  Bbowk. 

At  the  time  of  the  trial,  the  defendant,  Stephens,  offered  to  [  ^^^  ] 
prove  that  he  was  drawn  in  by  fraud  to  execute  the  bond ;  but 
the  learned  Judge  being  of  opinion  that  fraud  could  not  be  given 
in  evidence  upon  non  est  factum,  that  evidence  was  rejected ; 
and  it  is  upon  the  ground  that  such  rejection  was  improper 
that  my  brother  Russell  obtained  his  rule  nisi  for  a  new  trial. 

I  agree  with  my  brother  RusseU,  that,  whatever  shews  that 
the  bond  never  was  the  deed  of  the  defendant  may  be  given 
in  evidence  upon  non  est  factum.  But  if  the  party  actually 
executes  it,  and  was  competent  at  the  time  to  execute  it,  and 
was  not  deceived  as  to  the  actual  contents  of  the  bond,  though 
he  might  be  misled  as  to  the  legal  effect,  and  though  he  might 
have  been  entitled  to  avoid  the  bond  by  stating  that  he  was 
so  misled,  it  nevertheless  became,  by  the  execution,  the  deed 
of  the  defendant,  and  he  is  not  at  liberty,  upon  the  plea  of 
non  est  factum,  to  say  it  was  not. 

The  rule,  as  laid  down  in  Gilbert's  Evidence,  162,  is  this: 
**  The  only  point  in  issue,  and  the  controversy,  on  non  est  factum, 
is,  whether  the  deed  declared  on  be  the  act  of  the  party,  so 
that  when  the  act  is  proved  to  be  done,  the  whole  matter  denied 
by  the  defendant  is  proved  to  the  jury;  but  if  there  be  any 
other  circumstances  to  destroy  that  act,  and  avoid  its  binding 
force,  that  must  be  shewn  to  the  Court,  that  the  Court  may 
judge,  and  not  the  jury,  whether  they  are  sufficient  to  avoid 
that  deed."  And  we  accordingly  meet  with  many  instances 
in  which  what  would  avoid  the  deed  and  destroy  its  binding 
force,  both  at  common  law  and  by  statute,  has  been  held 
inadmissible  in  evidence  upon  non  est  factum,  and  other  instances 
in  which  it  has  been  specially  pleaded. 

In  Whelpdale's  case,t  the  third  resolution  is — "Where  a 
bond  or  other  writing  is  by  Act  of  Parliament  enacted  to  *be  [*813] 
void,  the  party  who  is  bound  cannot  plead  non  est  factum; 
but,  in  construction  of  law,  the  deed  is  to  be  avoided  by  the 
party  who  is  bound  by  it,  by  pleading  the  special  matter,  taking 
advantage  of  the  special  matter;  for  although  the  Act  makes 

t  5  Co.  Eep.  119. 
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EDWABD0  the  bond  or  other  writing  void,  yet  thereto  the  law  doth  tacitly 
Bbown.      require  order  and  manner,  which  the  obligor  ought  to  follow." 

In  Colton  V.  Goodridge,^  the  defendant  was  not  allowed,  upon 
non  est  factum,  to  refer  to  the  condition  of  the  bond,  to  shew  that  it 
was  in  restraint  of  marriage,  and  therefore  void  at  common  law. 

So,  in  Harmer  v.  Howell  the  defendant  was  not  allowed  to 
prove,  on  tion  est  factum  to  a  bond,  that  it  was  given  to  stifle 
a  prosecution  for  felony,  and  therefore  void  at  common  law. 

In  Thompsony.  Harvey,^  where  the  objection  to  a  bond  was,  that 
it  was  in  restraint  of  trade,  which  is  a  common  law  objection, 
it  was  pleaded  specially;  and  in  Collins  v.  Blantemy\\  where  the 
defence  to  an  action  on  a  bond  was,  that  it  was  given  to  suppress 
a  prosecution  for  perjury,  it  was  pleaded  specially ;  and  in  this, 
and  the  case  of  Thompson  v.  Harvey,  the  conclusion  of  the  plea 
was  not  et  sic  non  est  factum,  but,  and  so  the  bond  was  void  in  law. 

But  the  authorities  which  come  closest  to  this  case,  and  press 
most  strongly  on  my  mind,  are  the  cases  of  duress  and  threats. 
Every  argument  which  can  apply  to  a  case  where  fraud  is  the 
defence,  will  apply  equally  where  threats  or  duress  are  the  defence. 
The  party  is  equally  deprived  of  his  free  agency  and  uncontrolled 
judgment  in  either  case.  And  yet,  where  duress  or  threats  are 
the  defence,  there  is  authority  upon  authority  that  they  cannot 
be  given  in  evidence  upon  non  est  factum,  but  must  be  pleaded 
[  'BU  ]  specially.  The  rule  I  have  mentioned  from  *Gilbert's  Evidence, 
162,  is  given  as  the  reason  why  a  man  cannot  give  duress  in 
evidence  under  non  est  factum. 

In  1  Hen.  YII.,  15  b,  Eeble  lays  it  down,  if  a  man  confess  an 
obligation  to  be  his  deed,  he  shall  not  conclude  ncn  est  factum, 
as  if  he  pleaded  infancy ;  the  same  law  is  where  he  pleads  that 
he  made  the  obligation  of  duress  by  imprisonment. 

So,  14  Hen.  YIII.  28  a,  if  a  deed  be  made  by  duress  of 
imprisonment,  the  defendant  ought  to  conclude  to  the  action, 
for  it  would  be  a  false  conclusion  to  say,  et  sic  non  est  factum,  for 
it  was  his  deed. 

Again,  II  if  an  infant  or  a  man  by  duress  make  an  obligation, 

t  Bl.  1108.  II  2  Wila.  341. 

t  6  M.  &  S.  146.  IT  Plowden,  66. 

§  1  Show.  2. 
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they  shall  demand  judgment  si  actio,  becanse  the  delivery  of  the     Edwabdb 
deed  was  not  void.  BboW 

SOy  Doctrina  Placitandi,  259,  if  a  feme  covert  make  an 
obligation,  she  may  plead  non  est  factum,  but  otherwise  it  is  in 
case  of  an  infant  or  of  duress,  for  then  it  is  only  voidable ;  and, 
therefore,  the  parties  cannot  plead  non  estfaettim,  but  they  shall 
say  judgment  si  actio. 

The  second  resolution  in  WJielpdale's  case  is  to  the  same  effect ; 
and  upon  these  authorities  our  opinion  is,  that  the  plea  of  non 
est  factum  in  this  case  did  not  entitle  the  defendant  to  give  the 
evidence  he  offered ;  and,  consequently,  that  such  evidence  was 
rightly  rejected. 

This  brings  us  to  Mr.  WilUams's  objection,  which  is,  that,  by 
the  recovery  which  was  suffered,  the  fee  did  vest  in  the  plaintiff 
according  to  the  true  intent  and  meaning  of  the  release.  This 
objection  rests  wholly  upon  the  expression,  according  to  the  true 
intent  and  meaning  of  the  release ;  and  it  is  founded  upon  this, 
that,  according  to  the  true  intent  and  meaning  of  the  release, 
and  the  right  construction  to  be  put  upon  it,  it  was  sufficient 
if  a  recovery  was  suffered ;  but  that  it  was  not  essential  it  should 
give  the  plaintiff  a  fee. 

The  first  answer  to  this  objection  is,  that  it  makes  the  [  315  ] 
construction  of  the  release  parcel  of  the  issue  to  be  tried  by  the 
jury,  putting  to  them  to  decide,  not  a  question  of  fact,  but  a 
matter  of  law ;  and  the  next,  that  it  gives  these  words  in  the 
issue  a  meaning  they  could  not  have  been  intended  to  bear. 
If,  according  to  the  true  construction  of  the  issue,  they  are 
inserted  to  qualify  the  issue,  and  to  make  it  mean  not  that 
the  recovery  vested  a  fee  in  the  plaintiff  simplidter,  but  that  it 
vested  a  fee  in  him  as  far  as  a  recovery  by  Brown  could  vest  one, 
Mr.  Williams's  objection  would  be  valid ;  but  if  these  words  meant 
no  more  than  to  signify  that  it  was  the  intention  of  the  release 
that  the  plaintiff  should  have  a  perfect  and  effectual  fee,  the  objec- 
tion fails,  and  the  plaintiff  is  entitled  to  have  this  rule  discharged. 
And  I  have  no  doubt  but  that  the  latter  is  the  meaning. 

The  defendants  all  represent,  by  the  recital  in  the  condition 
of  the  bond,  that  Brown  is  seised  in  tail.  The  plaintiff  takes 
the  estate,  not  for  enjoyment,  but  as  a  security  for  money. 
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BsfwisD^  and  not  for  money  of  his  own,  but  for  trust  money.  When 
Bbowk.  therefore,  he  takes  a  covenant  for  a  recovery  (which,  if  ihe 
recital  were  true,  would  give  him  a  fee),  he  does  wisely  to 
take  a  covenant,  not  merely  that  a  recovery  shall  be  suffered, 
but  that  it  shall  be  suffered  so  as  to  have  the  effect  of  giving 
him  the  fee,  it  being  clearly  and  unequivocally  the  intention 
of  that  security  that  he  should  have  the  fee.  What  is  the 
species  of  contract  for  title  that  a.  mortgagee  is  naturally  to 
be  expected  to  take  ?  Not  one  that  is  qualified  according  to  the 
title  of  the  mortgagor,  but  one  that  is  absolute;  and,  as  the 
condition  of  this  bond  shews  that  the  money  which  the  bond 
secures  was  lent  to  Brown  by  way  of  mortgage,  this  was  the 
species  of  contract  the  defendants  were  naturally  to  expect. 

We  are  therefore  of  opinion  that  both  the  rules  in  this  case 
ought  to  be  discharged.  ^^^^  discharged. 


1831.       WINTLE  AND  Others  v.  CROWTHEE  and  COMBES.f 

[  816  ]  (1  Croippton  &  Jei-vis,  316—320;  8.  C.  1  Tyrwh.  210;  9  L.  J.  Ex,  65.) 

Where  a  partnership  firm  is  pledged  by  the  acceptance  of  a  bill  of 
exchange  by  one  partner  in  the  name  of  the  firm,  the  partnership, 
of  whomsoever  it  may  consist,  whether  the  partners  are  named  or  not, 
and  whether  they  are  known  or  secret  partners,  will  be  bound,  unless 
the  title  of  the  person  who  seeks  to  charge  them  can  be  impeached. 

Where  a  bill,  accepted  in  the  name  of  a  partnership  firm,  is  applied, 
with  the  knowledge  of  the  party  who  takes  the  bill,  in  part  only  to  the 
separate  use  of  the  partner  who  actually  accepts  it,  a  secret  partner, 
not  known  to  the  party  who  takes  the  bill,  is  liable  only  in  respect  of  so 
much  of  the  amount  as  is  not  to  the  knowledge  of  the  taker  applied  to 
the  separate  use  of  the  partner  who  accepts  the  bill. 

Assumpsit  by  the  plaintiffs  as  indorsees,  against  the  defendants 
as  acceptors  of  two  bills  of  exchange,  the  one  dated  18th  August, 
1828,  for  180Z.  10«.  6d.,  and  the  other  dated  5th  September, 
1828,  for  45Z.  10«.  The  defendant,  Crowther,  suffered  judgment 
by  default,  and  the  defendant  Combes  pleaded  non  assmnpsit. 

The  cause  was  twice  tried.  Upon  the  first  trial  the  jury 
found  a  verdict  for  the  defendants,  which  verdict  was  set  aside 
as  being  contrary  to  the  evidence,  and  a  new  trial  was  granted. 

t  Cited  and  distinguished  in  York-  5  C.  P.  Div.  109,  134,  49  L.  J. 
shire  Banking  Co.  v.  BeaUon  (1880)      Q.  B.  380,  389.— B.  C. 
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Upon  the  second  trial,  it  appeared  that  Growther  and  Combes  Wiktlb 
carried  on  the  business  of  coal  merchants  at  Bristol,  Combes  cbo^heb. 
being  a  secret  partner  residing  at  Newport ;  and  that  Growther 
also  carried  on  the  business  of  a  slop-seller  at  Bristol,  on  his 
own  separate  account.  In  the  latter  business  Growther  con- 
tracted a  separate  debt  with  the  plaintiffs  for  80Z.,  for  which  the 
plaintiffs  drew  on  him  two  bills  of  exchange  for  40{.,  and 
98Z.  8«.  %d.j  the  first  of  which  became  due  on  the  18th  July, 
1828,  and  was  dishonoured.  The  second  bill  for  88Z.  8«.  &d.y 
became  due  on  the  18th  August,  1828,  on  which  day  Growther 
took  the  bill  for  1802.  lOs.  6d.  to  the  plaintiff's  house,  and  told 
Gilbert,  the  plaintiff's  shopman,  that  he  had  a  bill  for  which  he 
wanted  cash.  Gilbert  shewed  Growther  in  to  one  of  the  plaintiffs, 
who  went  to  the  strong  box  in  which  the  cash  and  securities 
were  kept,  and  gave  Growther  something,  it  did  not  appear  what, 
and  Growther  went  away.  After  this  Gilbert  saw  the  bill  for 
1802.  10b.  6(7.  in  the  possession  of  the  plaintiffs.  The  two  bills 
for  402.,  and  38Z.  8$.  6d.  were  produced  by  Combes  at  the  trial, 
and  there  was  no  receipt  upon  the  back  of  either  of  them.  The 
bills  upon  which  the  action  was  brought  were  accepted  in  the 
name  of  *Growther  &  Co.,  in  the  hand-writing  of  Growther,  [  •317  ] 
and  it  appeared  that  at  the  time  the  bills  were  taken  by  the 
plaintiffs,  they  knew  nothing  of  Combes,  and  that  they  made  no 
inquiry  after  him  until  long  after  the  bills  were  due,  but  treated 
Growther  as  if  he  only  were  the  person  bound  by  the  bills.  The 
jury  found  a  verdict  for  the  plaintiffs  upon  both  bills. 

In  Michaelmas  Term  last,  Ludlow^  Serjt.,  obtained  a  rule  nisi 
for  a  new  trial. 

F.  Pollock  and  John  Jervis  shewed  cause  against  the  rule, 

and  Ltidloic,  Serjt.,  supported  it.t 

Cur.  adv.  vtdL 

Bayley,  B.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  by  the  indorsees,  against  the  drawers, 
upon  two  bills  of  exchange,  one  dated  18th  August,  1828,  for 
ISOl.  10«.  6d. ;  and  the  other,  dated  5th  September,  1828,  for 

t  The  arguments  turned  principally  upon  the  effect  of  the  evidence,  and 
are  therefore  omitted. 
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WiwTLB  45Z.  10«.  Crowther  suffered  judgment  by  default.  The  defence 
Cbowtheb;  by  Combes  was — First,  that  the  bills  in  question  were  not  properly 
partnership  bills,  that  they  were  not  applied  to  any  partnership 
purpose;  that  Crowther  passed  them  away  in  fraud  of  the 
partnership,  and  that  the  plaintiffs  took  them  under  circum- 
stances from  which  they  ought  to  have  inferred  such  fraud. 
And  secondly,  that  Combes  was  a  secret  partner  only  ;  that  the 
plaintiffs  knew  nothing  of  Combes ;  and  that  it  was  not  until 
long  after  the  bills  were  dishonoured,  that  they  made  any  inquiry 
after  Combes,  and  that  they  continued  treating  with  Crowther 
after  the  bills  became  due,  as  if  he,  and  he  only,  were  the  person 
whom  the  bills  bound.  Lloyd  v.  Ashbyj:  was  cited  upon  the 
[  'SIS  ]  second  point,  and  we  have  *since  been  referred  to  Ex  parte 
Bolitlio ;\  but  Lloyd  v.  Ashby  has  been  re-considered  by  the 
Court  of  King's  Bench  ;§  and  in  Ex  parte  Bolitho,  a  joint  and 
separate  trade  was  carried  on  in  the  name  of  the  same  individual, 
Isaac  Blackburn,  so  that  no  partnership  firm  was  pledged ;  and 
issues  were  directed,  whether  the  bills  he  drew  were  drawn  for 
the  separate  or  joint  business.  Notwithstanding  these  cases,  we 
are  of  opinion,  that  where  a  partnership  name  is  pledged,  the 
partnership,  of  whomsoever  it  may  consist,  and  whether  the 
partners  are  named  or  not,  and  whether  they  are  known  or 
secret  partners,  will  be  bound,  unless  the  title  of  the  person  who 
seeks  to  charge  them  can  be  impeached. 

It  is  upon  the  first  point  only,  therefore,  that  we  have  had 
doubts.  The  evidence  upon  that  point  applies  chiefly  to  the 
first  bill.  Both  bills,  indeed,  are  drawn  by  Crowther,  and  both 
indorsed  by  him ;  there  is  nothing  upon  either  bill  to  shew  that 
Combes  was  privy  to  its  existence.  Between  January  and  April, 
1828,  Crowther  contracted  a  separate  debt  with  the  plaintiffs  for 
80Z.,  and  on  the  10th  May,  1828,  the  plaintiffs  drew  on  Crowther 
at  two  months,  for  40Z.,  and  on  28th  June,  1828,  they  drew 
a  second  bill  upon  him,  for  382.  8^.  6d.  The  first  of  these  bills 
became  due  13th  July,  1828,  and  was  dishonoured.  On  the  18th 
August,  1828,  (the  very  day  of  the  date  of  the  first  of  the  bills  on 
which  this  action  is  brought),  Crowther  went  to  the  plaintiffs  with 

+  2  Car.  &  P.  138.  §  2  B.   &  Ad.   28.     See    Vere  v. 

X  1  Buck,  100.  Aahhy,  34  R  £.  408  (10  B.  &  C.  288); 
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the  bill  for  18(M.  10«.  6d.,  and  told  Gilbert,  the  plaintiffs'  servant,      Wintm 

that  he  had  a  bill,  for  which  he  wanted  cash.     Gilbert  shewed  him    cbowtheb. 

in  to  one  of  the  plaintiffs,  who  went  to  his  strong  box,  in  which  he 

kept  his  cash  and  securities,  and  from  which  he  gave  Growther 

something,  and  Growther  went  away.     Gilbert  then  saw  that 

Mr.  Wintle  had  the  bill,  but  what  he  had  given  for  it  he  did  not 

know.     The  ♦bills  for  401.  and  38Z.  8«.   6d.,  were  afterwards       1*^1^] 

in  the  possession  of  Growther,  and  were  produced  by  Gombes  at 

the  trial.    Tfa^y  had  neither  of  them  any  receipt  upon  the  back 

of  them,  and  there  was  nothing  to  raise  a  presumption  that 

they  had  ever  been  presented  for  payment.     The  probability, 

therefore,  was,  that  they  were  given  up  to  Growther  on  the  18th 

August,  when  he  took  the  bill  for  ISOi.  10«.  6d.  to  Wintle ;  and, 

had  the  plaintiffs  insisted  upon  retaining  their  verdict  for  these 

two  sums,t  40{.  and  88/.  Ss.  6d[.,  I  should  have  thought  that 

there  ought  to  have  been  a  new  trial.     But,  as  these  sums  are 

given  up,  is  there  any  fair  ground  upon  which  we  can  consider 

the  verdict   as  wrong  for  the  residue?    There  is  no  evidence 

applicable  to  the  bill  for  461.  lOs.,  and  there  is   nothing   to 

impeach  the  transaction  upon  the  bill  for  IQOl.  10s.  Gd.,  except 

this,  that  part  of   the  produce  was  misapplied  to  Growther's 

private  debt,  and  that,  pro  tanto,  there  was  a  fraud  upon  the 

partnership.     But  does  it  follow  that  the  fraud  went  beyond  those 

two  sums?  and,  because  there  was  a  partial  fraud  upon  one  bill, 

does  it  follow  that  there  was  a  fraud  upon  the  other  ?    I  do  not 

say  that  the  jury  might  not  have  drawn  such  an  inference ;  but 

can  we  say  that  they  ought?     One  jury  did  draw  that  inference: 

the  Gourt  thought  they  went  too  far  in  doing  so,  and  it  seems 

to  me  that  the  Gourt  was  right.     No  case  goes  the  length  to 

which  that  inference  would  lead.     In  Shirr eff  y.  Wilkes^l  Hope 

V.  Cm«<,§  and  Green  v.  DeakiHyW  the  private  debt  for  which  the 

partnership  security  was  pledged  equalled  in  amount  thfe  security 

given :  the  transaction  was  bad  in  toto  if  bad  at  all ;  there  was 

no  distinction  between  one  part  and  another :   and  in  Ridley 

t  The  plainti£FB  consented  to  reduce  §  Cited    5    B.    B.    513  (1    East, 

the  verdict  by  deducting  these  two  53). 

sums.  II  2  Stark.  347. 

I  5  B.  B.  509  (1  East,  48). 
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WiNTLB      *v.  Taylor,^  the  partnership  security  was  cwijudged  to  be  effee- 
Cbowthbb.    tually  given. 
[  •320  ]  We  are  therefore  of  opinion  that  this  rule  must  be  discharged , 

the  verdict  being  reduced  by  deducting  the  two  sums  of  40Z.  and 

006.  o8*   i5d/,  r>    7       j»      1.  J 

Rule  discharged^ 


1831.  The  ATTOENEY-GENERAL  v.  DIMOND4 

[  366  ]  (1  Crompton  &  Jervis,  356—372 ;  S.  C.  1  Tyrwh.  243 ;  9  L.  J.  Ex.  90.) 

Probate  duty  is  not  payable  in  respect  of  property  in  a  foreign  oountiy 
belonging  to  a  testator  dying  in  this  country,  although  the  property  be 
brought  into  and  administered  in  this  country  by  the  executor. 

This  was  an  information  for  probate  duty.  At  the  trial,  before 
Yaughan,  B.,  at  the  sittings  after  last  Trinity  Term,  a  verdict 
was  found  for  the  Grown,  subject  to  the  opinion  of  the  Court 
upon  a  special  case,  which  stated  that  Paul  Francis  Benfield,  of 
West  Cottage,  in  the  parish  of  St.  Mary,  in  or  near  Leicester,  in  the 
county  of  Leicester,  on  the  21st  day  of  April,  1827,  duly  made  his 
last  will  and  testament,  by  which  he  appointed  the  said  defendant 
Charles  Palmer  Dimond,  and  Henry  Dalby,  since  deceased,  his 
executors  and  residuary  legatees,  in  trust  to  pay  the  interest  of  the 
residue  to  Mrs.  Benfield,  the  testator's  mother  for  her  life,  and 
after  her  decease  to  pay  the  principal  to  the  children  of  his  two 
sisters,  on  attaining  the  age  of  twenty-one  years ;  the  said  testator 
also  made  two  codicils  to  his  said  will,  one  dated  the  eighth  day 
of  May,  1828,  and  the  other  the  ninth  day  of  May,  1828. 

The  said  testator  died  at  Leicester  on  or  about  the  10th  day 
of  May,  in  the  year  of  our  Lord,  1828,  and  on  the  28th  day  of 
June,  1828,  the  will  and  codicils  were  proved  in  the  Prerogative 
Court  of  Canterbury  by  the  said  Charles  Palmer  Dimond  alone. 
The  personal  property  of  the  said  testator  was  sworn  to  be  under 
the  value  of  5,000Z.,  and  a  probate  duty  of  SOL  only  was  paid. 
The  testator,  at  the  time  of  his  death,  was  a  creditor  of  the 
French  Government,  to  the  amount  of  the  annual  sum  of  82,727 
francs,  5  per  cent,  consolidated  inscribed  in  the  great  book  of  the 

+  13  East,  175.  '97,  A.  0.  11,  66  L.  J.  a  B.  21  ;  Re 

X  See   and    diat.    A.-G.  v.   Lord  Smyth,    *98,   1    Ch.    89;    67  L.  J. 

Sudeley,  '96,  1  Q.  B.  354,  65  L.  J.  Ch.  10. 

a  B.  281,  C.  A.,  aflarmed  in  H.  L. 
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debt  public  of  France,  called  rentes.    The  personal  property  of     att.-Obk. 

the  said  testator,  not  including  the  said  rentesy  was  under  the      dimokd^ 

value  of  5,000Z.    After  the  death  of  the  said  testator,  and  on 

or  about  the  8th  day  of  July,  1828,  the  said  Charles  Palmer 

Dimond,  who  had  survived  the  said  Henry  Dalby,  executed  a 

power  of  attorney  authorizing  Messrs.  Mallet,  a  French  house, 

to  sell  *out  the  rentes  in   question.     This  power  of  attorney,       [  •367  J 

together  with  a  notarial  exemplified  extract  of  the  clause  in  the 

will  appointing  the  executors,  and  a  notarial  copy  of  the  Probate 

Act,  and  a  notarial  certificate  of  the  burial  of  Paul  Francis 

Benfield,  the  testator,  were  produced  by  Messrs.  Mallet  to  the 

Bank  of  France,  and  the  said  rentes  were  thereupon  sold  by 

them  at  Paris,  under  the  said  power  of  attorney,  and  the  produce 

was  received  by  them  and  transmitted  by  bills  amounting  to 

27,188Z.  9^.  2d.  sterling,  on  account  of  the  said  Charles  Palmer 

Dimond,  to  Messrs.  Hammersley  &  Co.,  bankers,  of  London,  and 

was  placed  by  them  to  the  account  of  the  said  Charles  Palmer 

Dimond,  as  such  executor ;  and  the  said  Messrs.  Hammersley, 

by  order  of  the  said  Charles  Palmer  Dimond,  as  such  executor, 

invested  the  produce  of  the  said  bills  in  Bank  three  per  cent. 

Annuities  in  the  English  funds,  in  the  names  of  himself  and  a 

co-trustee  appointed  by  him,  in  the  room  of  the  said  Henry 

Dalby,  where  the  same  still  continues.     The  testator  was  at  his 

death,  and  during  his  life-time,  an  English  subject,  and  resident 

in  England,  and  the  said  Charles  Palmer  Dimond  has  always 

been  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
said  Charles  Palmer  Dimond  was  bound  to  pay  a  probate  duty 
on  the  amount  of  the  produce  of  the  said  French  rentes,  over 
and  beyond  the  sum  of  80Z.,  the  probate  duty  paid  on  the  estate 
of  the  said  testator,  as  being  of  the  value  of  4,000Z.,  and  under 
the  value  of  5,000Z. 

Follett,  for  the  Crown : 

The  question  is,  whether  personal  property  of  a  testator  which, 
at  the  time  of  his  death,  is  in  a  foreign  country,  but  which  after 
his  death  is  brought  into  this  country  by  his  executor  acting 
under  a  probate  granted  in  this  country,  and  i3  administered  in 
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ATT.-OEsr.  this  country  as  part  of  the  assets  of  the  testator,  ig  or  is  not 
DiMOND.  liable  to  probate  duty.  It  is  not  necessary  in  this  ease  to  discoss, 
[  •358  ]  *whether  property  remaining  abroad  and  not  brought  into  this 
country,  is  or  is  not  subject  to  probate  duty;  for  here  the 
executor  has  got  possession  of  this  property  under  the  probate 
granted  in  this  country,  and  has  the  produce  of  the  renter 
converted  mto  English  money  in  his  hands,  to  be  administered 
in  this  country  under  the  probate  granted  here.  The  statutet 
which  imposes  the  probate  duty,  makes  it  payable  upon  "  the 
estate  and  effects  for  or  in  respect  of  which  such  probate,  letters 
of  administration,  &c.,  respectively  shall  be  granted  &c.,"  and 
this  applies  to  all  the  personal  estate  taken  possession  of  by  the 
executor  under  the  probate. 

In  a  late  case,  I  the  probate  duty  was  considered  to  apply  to 
such  property  only  as  was  recovered  by  virtue  of  the  probate  or 
letters  of  administration.  In  that  case,  the  late  Lord  Chief 
Babon  observed  :  **  By  the  Act  of  Parliament  the  duty  upon  the 
probate  is  only  imposed  in  respect  of  that  fund  which  the 
executor  is  to  obtain  in  a  particular  province  of  this  country  by 
force  ctf  that  probate:  if  there  be  a  personal  estate  in  the 
provinces  of  York  and  Canterbury,  and  a  probate  be  taken  in 
the  province  of  York,  the  duty  is  paid  upon  the  property  in  that 
province  only,  and  it  is  not  paid  upon  the  other  property,  until  a 
probate  be  taken  in  the  province  of  Canterbury.  This  is  made 
apparent  by  the  very  terms  of  the  Act,  evidently  confining  the 
charge  upon  the  probate  to  those  particular  estates  to  be 
recovered  by  force  of  that  administration."  Here,  however,  the 
executor  having  possession  of  and  having  administered  this 
property  under  the  probate,  it  must  be  part  of  the  estate  and 
effects  in  respect  of  which  the  probate  was  granted. 
It  is  a  clear  rule  of  the  law  of  this  and  every  other  civilized 
[  •SSQ  ]  country,  that  personal  property  is  considered  as  *having  no 
locality ;  but,  in  whatever  country  the  owner  is  domiciled  at 
the  time  of  his  death,  by  the  law  of  that  country  must  the 
distribution  of  his  personal  property,  wheresoever  situate,  be 
regulated.  It  will  be  said,  however,  that  although  the  law  of 
this  country  does  not  recognize  the  locality  of  property  for  the 

t  55  Geo.  ni.  c.  184.  %  In  re  Ewin,  1  Cr.  &  J.  145. 
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purposes  of  distribution,  yet,  as  regards  the  probate,  the  situs  att.-Gbn. 
of  the  property  is  to  be  considered.  To  a  certain  extent  this  dimond. 
is  true ;  for,  in  granting  probate  or  letters  of  administration  in 
the  spiritual  Courts  in  this  country,  the  situs  of  the  property 
regulates  the  jurisdiction.  This  originated  in  the  right  which 
the  ordinary  formerly  had  to  take  possession  of  the  goods  of  a 
person  dying  intestate  within  his  jurisdiction.  In  this  respect, 
the  right  of  the  ordinary  was  confined  to  the  limits  of  his  juris- 
diction, and  if  goods  of  an  intestate  were  in  different  dioceses, 
and  within  the  jurisdiction  of  different  ordinaries,  each  ordinary 
would  take  possession  of  such  goods  only  as  were  within  his  own 
diocese.  Afterwards,  when  the  ordinaries  came  to  grant  probate 
and  letters  of  administration  to  the  persons  entitled  to  the 
possession  of  the  personal  estate  of  deceased  persons,  the  same 
rule  with  respect  to  locality  was  adopted.  To  this  extent  only 
the  law  of  this  country  has  recognized  the  locality  of  personal 
property;  but  the  question  remains,  what  property  does  the 
probate,  or  do  the  letters  of  administration,  when  granted,  vest 
in  the  executor  or  administrator.  It  is  clear  that  they  vest  all 
the  property  within  the  jurisdiction  of  the  ordinary  at  the  time 
when  the  probate  or  administration  is  granted.  It  is  equally 
clear  that  they  vest  not  only  all  the  property  within  such 
jurisdiction  at  the  time  of  the  grant,  but  likewise  all  the 
property  of  the  intestate  or  testator  which  at  any  time  comes 
into  such  jurisdiction.  If  this  be  so,  the  property  in  question 
would  vest  in  the  executor  under  this  probate,  although  not 
within  the  province  at  the  time  of  *granting  the  probate.  [  •360  ] 
Suppose  that  a  party  were  to  die  in  London,  leaving  personal 
property  to  a  certain  amount  there,  and  that  letters  of  adminisr 
tration  or  probate  had  been  granted,  so  as  to  vest  such  property 
in  the  administrator  or  executor ;  suppose,  after  such  grant,  a 
ship  to  arrive  from  sea  with  merchandize  of  the  deceased  on 
board ;  can  it  be  doubted  that  such  merchandize  would  belong  to 
the  personal  representatives  of  the  deceased  ?  Looking  at  such 
a  case,  without  reference  to  the  stamp  or  probate  duty,  it  is  quite 
clear  that  the  representative  might  sue  for  and  take  possession 
of  such  property.  Since  the  passing  of  the  Act  imposing  the 
duty,  no  court  of  law  would  permit  the  representative  of  the 
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ATT.-asN.  deceased  in  the  case  put,  to  recover  this  property  in  trover  upon 
DiMOND.  a  probate  on  which  a  stamp  had  only  been  impressed  with 
reference  to  the  property  in  London.  To  maintain  such  an 
action,  the  duty  must  have  been  paid  on  the  whole  property  so 
sought  to  be  recovered.  In  such  case  the  party  may,  and  is 
required  by  a  provision  of  the  Act  to  increase  the  stamp  by 
paying  the  additional  duty. 

(Bayley,  B.  :  In  the  case  put,  the  property  has  no  locality.  It 
is  not  the  case  of  property  locally  situate  in  another  country. 

LoBD  Lyndhurst,  G.  B.  :  Suppose  a  simple  contract  debtor  to 
reside  in  Ireland,  in  which  case  probate  must  be  taken  out  in 
that  country,  and,  after  the  death  of  the  creditor,  the  debtor 
to  come  into  England,  and  probate  to  be  taken  out  there  in 
respect  of  property  in  England,  could  the  debt  be  recovered  in 
England  under  the  latter  probate  ?) 

The  criterion  would  be,  whether  the  executor  obtained  possession 
of  the  property  under  the  probate  in  this  country.  If  he  obtained 
possession  under  the  probate  granted  in  another  country,  he 
would  not  be  bound  to  pay  duty  here. 

[  S61  ]  (Bayley,  B.  :   There  is  a  caset  somewhat  analogous  to  the 

case  put  by  Lord  Lyndhurst.  A  party  died  in  England,  leaving 
bona  notabilia  in  England  and  Ireland.  Probate  was  taken 
out  in  Ireland  by  the  son,  and  in  England  by  the  widow. 
Amongst  the  bona  notabiliu  was  a  bond,  upon  which  the  English 
administrator  brought  an  action,  and  which  the  Irish  adminis- 
trator had  released.  The  defendant  in  the  action  pleaded  the 
release  by  the  Irish  administrator,  and  the  issue  ultimately  taken 
in  the  case  was,  whether  the  bond,  at  the  time  of  the  death, 
was  in  London  or  in  Dublin ;  but  there  was  a  mistake  in  the 
pleadings.) 

When  property  is  in  Ireland,  a  probate  must  be  taken  there,  and 
that  property  is  obtained  under  that  probate.    Here,  however, 

t  Daniel  v.  Luker,  Dyer,  305  a;  1  EoU.  Ab.  908;  Com.  Dig.  Adminia- 
trator,  (B.  3). 
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it  is  clear,  from  the  facts  stated,  that  the  defendant  obtained     att.-Gbn. 
possession  of  the  property  in  question  under  the  probate  granted      Dimond. 
in  this  country,  and  that  the  Bank  of  France  acted  on  the  faith 
of  that  document. 

(Batlby,  B.  :  They  also  took  the  power  of  attorney,  and  a 
notarial  copy  of  the  clause  in  the  will,  by  which  the  party  was 
appointed :  whether  the  property  was  obtained  under  the  one  or 
the  other,  we  cannot  tell.) 

The  parties  must  have  acted  upon  the  probate.  Two  executors 
are  appointed  by  the  will,  and  the  notarial  copy  of  the  clause  of 
the  will  would  have  shewn  that  there  were  two  parties ;  but  the 
notarial  exemplification  of  the  probate  would  shew  that  it  was 
granted  to  one  only,  and  that  one  only  executed  the  power  of 
attorney ;  and  under  the  power  of  attorney  executed  by  that  one 
executor  only,  the  Bank  of  France  proceeded  to  sell  out  the  stock ; 
so  that  they  must  have  acted  on  the  faith  of  the  probate. 

(Bayley,  B.  :  They  would  be  regulated  by  the  law  of  *England,       [  '362  ] 
by  which,  though  there  are  two  executors,  one  may  sell;  and, 
therefore,  the  suffering  a  sale  by  one  does  not  shew  that  they 
were  acting  upon  the  authority  of  the  probate.) 

If,  instead  of  receiving  the  proceeds  of  the  property  himself, 
they  had  been  received  tortiously  by  a  third  person  against  the 
consent  of  the  executor,  and  brought  into  this  country,  could 
the  executor  have  recovered  against  such  third  party  without 
increasing  the  duty  upon  the  probate?  In  such  case,  the 
executor  would  be  entitled  to  recover  the  property  only  by  virtue 
of  the  probate,  and  must  have  clothed  himself  with  an  adequate 
authority  to  recover  the  property  by  increasing  the  duty.  Again, 
if  the  executor  had  been  sued,  there  can  be  no  doubt  but  that 
this  property,  upon  a  plea  of  plene  administravit,  would  have 
been  assets  in  his  hands.  He,  therefore,  takes  it  in  his  character 
of  executor,  and  is  liable  in  respect  of  it  in  that  character. 

In  the  case  of  Logan  v.  Fairlie^j-  before  the  present  Master  of 
the  Bolls,  the  party  died  in  India ;  and  one  of  the  arguments 

t  25  E.  E.  208  (2  Sim.  &  St,  284). 
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Att.-Gen.  urged  at  the  Bar  was,  that  the  administration  ought  t-o  have  been 
DiMOND.  taken  out  in  this  country ;  and  the  Master  of  the  Bolls  says : 
**  It  must  be  observed,  that  this  suit  has  proceeded  irregularly. 
This  Court  cannot  administer  any  personal  estate  without  having 
the  personal  representative  before  it;  and  this  suit  is  defective 
throughout,  for  want  of  such  personal  representative,  though  the 
objection  comes  now  too  late  to  be  corrected."  Now,  in  that 
case,  the  party  appointed  the  personal  representative  was  before 
the  Court,  but  no  probate  had  been  taken  out,  and  therefore  he 
was  not  regularly  before  the  Court. 

The  proper  criterion  in  the  present  case  seems,  upon  the 
[  •363  ]  whole,  to  be,  whether  the  defendant  received  in  England  *thifi 
property  in  his  character  of  executor,  as  assets  to  be  administered 
by  him  in  this  country.  If  so,  it  is  clearly  part  of  the  estate 
and  effects  of  the  deceased,  and  liable  to  the  probate  as  well  as 
to  the  legacy  duty. 

Merewether,  Serjt.,  for  the  defendant : 

This  property  was  not  liable  to  the  probate  duty.  It  is 
necessary,  in  the  outset,  to  distinguish  the  probate  from  the 
legacy  duty.  It  has  been  already  decided,!  that  legacy  duty 
would  be  payable ;  and,  in  the  course  of  that  decision,  a  distinc- 
tion was  expressly  taken  between  the  legacy  and  the  probate 
duty.  The  Lord  Chief  Baron  said,  in  that  case :  "  Upon  what 
grounds  is  it  contended,  that  this  estate  is  not  liable  ?  Because 
the  duties  on  probates  and  administrations  would  not  have 
extended  to  this  particular  fund.  This  argument  does  not 
appear  to  me  to  make  any  difference  in  this  case.  By  the  Act  of 
Parliament,  the  duty  upon  the  probate  is  only  imposed  in  respect 
of  that  fund  which  the  executor  is  to  obtain  in  a  particular 
province  in  this  country  by  force  of  that  probate.  If  there  be  a 
personal  estate  in  the  province  of  York  and  Canterbury,  and  a 
probate  be  taken  in  the  province  of  York,  the  duty  is  paid  upon 
the  property  in  that  pro\dnce  only,  and  it  is  not  paid  upon  the 
other  property  until  a  probate  be  taken  in  the  province  of 
Canterbury.**  Mr.  Baron  Bayley  also  proceeded  on  the  same 
ground :  after  having  disposed  of  the  cases  of  Bruce  v.  Brwce, 

t  Ex  parte  Ewin,  1  Cr.  &  J.  133. 
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and  Somervitle  v.  Somerville,  he  says,  **Now  the  probate  duty  is     Att.-Gen. 
only  with  reference  to  the  situs  of  the  property,  within  the  limit      dimond. 
of  the  probate.     In  the  course  of  the  argument,  the  case  was 
put  of  a  York  administration,  and  a  Canterbury  administration ; 
the  duty  with  reference  to  those  will  be  regulated  by  the  amount 
of  property  in  each  of  those  dioceses ;   but,  if   there  is  other 
property  not  in  those  dioceses,  but  property  abroad  with  reference 
*to  which  there  may  be  no  probate  essential,  or  with  respect  to       [  *864  ] 
, which  the  only  probate  will  be  the  probate  belonging  to  that 
country,  that  will  not  be  taken  into  the  amount  of  duty  paid  either 
upon  the  Canterbury  administration,  or  the  York  administration.'* 
The  dicta  in  that  case,  although  only  obiter  dicta,  are  supported 
by  the  law  and  by  authority.     It  has  been  contended  on  the 
other  side,  that  this  property  would  be  assets  in  the  hands  of 
the  executor.     That,  however,  it  not  the  question  here.     The 
real  question  is,  whether  there  is  any  statute  which  imposes  the 
probate  duty  upon  this  property.     The  words  of  the  88th  section, 
which  is  the  material  section  of  the  Act  of  the  55   Geo.  III. 
c.  184,   which   imposes   the   duty  in   question,  are,  "that  no 
Ecclesiastical  Court  or  person  shall  grant  probate  of  the  will, 
or  letters  of   administration   of  the   estate  and  effects  of   any 
person  deceased,  without  first  requiring  and  receiving  from  the 
person  or  persons  applying  for  the  probate  or  letters  of  adminis- 
tration, or  from  some  other  competent  person  or  persons,  an 
affidavit,  &c.,  that  the  estate  and  effects  of  the  deceased,  for  or 
in  respect  of  which  the  probate  or  letters  of  administration  is  or 
are  to  be  granted,  exclusive  of  what  the  deceased  shall  have  been 
possessed  of  or  entitled  to  as  a  trustee  for  any  other  person  or 
persons,  and  not  beneficially,  &c.,  in  order  that  the  proper  and 
full  stamp  duty  may  be  paid,  &c."     And  reference  is  made  to 
the  third  part  of  the  schedule,  where  the  same  words  are  used  as 
denoting  the  property  in  respect  of  which  the  duty  is  to  be  paid ; 
not  the  property  to  be  administered ;  not  the  assets ;  but  that  in 
respect  of  which  the  administration  is  granted.    It  is  agreed, 
that,  with  respect  to  the  distribution  of  personal  property,  the 
sitiis  is  not  the  matter  to  be  looked  to.     That  was  decided  in 
SomerviUe  v.  SomerciUe^  and  Bruce  v.  Bruce,  J    It  is  also  conceded, 
t  5  R.  R.  155  (5  Ves.  750).  %  2  Bos.  &  P.  229,  n, 
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att.-Gen.  *that,  as  far  as  relates  to  the  granting  of  the  probate,  the 
DiM^oND.  jurisdiction  is  regulated  by  the  locality  of  the  property.  If 
[  •aes  ]  there  should  be  property  in  this  country  existing  in  two  provinces, 
there  must  be  separate  probates  granted  in  each  of  them ;  and 
it  is  clear  that  it  is  the  situs  of  the  property  which  gives  the 
jurisdiction  to  the  ordinary.  Sir  Wm.  Blackstouef  has  taken 
great  pains  in  sifting  the  authorities  upon  this  subject,  and  has 
given  the  result  of  them.  He  says :  ''  If  all  the  goods  of  the 
deceased  lie  within  the  same  jurisdiction,  a  probate  before  the 
ordinary,  or  an  administration  granted  by  him,  are  the  only 
proper  ones  ;  but  if  the  deceased  had  bona  notahilia  or  chattels  to 
the  value  of  lOOa.  in  two  distinct  dioceses  or  jurisdictions,  then 
the  will  must  be  proved,  or  administration  taken  out,  before  the 
Metropolitan  of  the  province,  by  way  of  special  prerogative." 
"Which  prerogative  (properly  understood),  is  grounded  upon 
this  reasonable  foundation,  that,  as  the  bishops  were  themselves 
originally  the  administrators  to  all  intestates  in  their  own  dioceses, 
and  as  the  present  administrators  are,  in  effect,  no  other  than 
their  officers  or  substitutes,  it  was  impossible  for  the  bishops,  or 
those  who  acted  under  them,  to  collect  any  goods  of  the  deceased, 
other  than  such  as  lay  within  their  own  dioceses,  beyond 
which  their  episcopal  authority  extends  not."  The  Legislature 
has  drawn  a  distinction  in  the  language  used  with  respect  to  the 
duty  upon  probates  and  legacies.  As  to  probates,  the  duty  is  to 
be  paid  upon  the  estate  and  effects  for  or  in  respect  of  which 
the  probate  or  letters  of  administration  are  granted ;  but,  with 
respect  to  legacies,  it  refers  to  the  payment  and  discharge.  The 
legacy  duty  is  therefore  payable  for  every  legacy,  specific  or 
pecuniary,  charged  upon  personal  or  moveable  estate,  and  which 
shall  be  paid,  delivered,  retained,  satisfied,  or  discharged ;  and 
[  •366  ]  the  same  distinction  was  taken  in  the  case  of  *Etcinyl  before  this 
Court.  The  Court  there  expressly  said,  that  the  legatee  should 
pay  the  legacy  duty,  because  the  legacy  was  paid  to  him  in  this 
country.  The  distribution  and  payment  is  that  upon  which  the 
legacy  duty  attaches  ;  but  the  locality  of  the  property  at  the  time 
of  the  death  of  the  party  regulates  its  liability  to  the  payment 
of  the  probate  duty. 

t  2  Bl.  Com.  508,  509.  J  1  Cr.  &  J.  153. 
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The  next  consideration  is,  whether  there  is  any  foundation  for  Att.-Gkn. 
the  argument  used  on  the  other  side,  that  the  locality  may  shift  dimond. 
after  the  death  of  the  party,  or  whether  it  is  to  be  determined  at 
the  time  of  the  death  of  the  testator.  The  form  of  the  probate 
is  the  best  test  of  the  property  in  respect  to  which  it  is  granted. 
It  runs  thus :  ''  the  deceased  having  while  living,  and  at  the 
time  of  his  death,  goods,  &c.,  in  divers  jurisdictions,  by  reason 
whereof  the  proving  &c.  and  administration  of  the  said  goods, 
and  also  the  auditing,  allowing,  and  final  discharging  the  amount 
thereof,  appertain  to  us,  and  not  to  any  inferior  Judge." 

The  power  given  in  certain  cases  to  alter  and  increase  the 
probate,  does  not  affect  this  question ;  it  relates  only  to  cases 
where  a  portion  of  the  property  would  be  beyond  the  pecuniary 
limits  of  the  administration,  and  not  known  at  the  time  ;  and  in 
order  to  cover  the  mistake  in  the  oath,  power  is  given  to  alter  it ; 
but  there  is  nothing  to  meet  the  present  case,  or  to  shew  that  the 
probate  duty  is  to  be  increased  where  property  is  subsequently 
brought  within  the  local  scope  of  the  probate.  By  the  32nd 
clause  of  the  Act  imposing  the  probate  duty,  a  party  not  proving 
is  liable  to  most  severe  penalties;  and  supposing  these  rentes 
had  been  the  only  property  of  which  the  testator  died  possessed, 
is  the  executor  to  be  liable  to  the  penalty  because  he  had  not 
proved  in  respect  of  them?  It  would  surely  be  going  a  great 
way,  if  the  Court  were  to  hold  that  he  is  to  obtain  probate, 
subject  to  a  penalty  for  *all  property  in  respect  of  which  the  [  '367  ] 
probate  is  not  granted.  It  is  impossible  that  he  would  be  liable 
to  the  penalty ;  and,  if  he  is  not  so  liable,  this  cannot  be  property 
in  respect  of  which  the  probate  is  granted.  The  92nd  canon  t 
ordains,  that  all  chancellors,  or  officials,  or  any  other  exercising 
ecclesiastical  jurisdiction  whatsoever,  shall,  at  the  first,  charge 
with  an  oath,  all  persons  called,  or  voluntarily  appearing  before 
them  for  the  probate  of  any  will,  or  the  administration  of  any 
goods,  whether  they  know  or  firmly  believe  that  the  party 
deceased  had,  at  the  time  of  his  death,  any  goods  or  good  debts 
in  any  other  diocese  or  dioceses,  or  peculiar  jurisdictions  within 
that  province,  than  that  wherein  the  said  party  died.  This 
establishes  the  difference  between  the  jurisdictions,  and  that  it  is 

+  4  Burn's  Eccl.  L.  235. 
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att.-Gen.  to  be  defined  by  the  property  that  the  deceased  had,  at  the  time 
DiuoND.  of  his  death,  within  the  jurisdiction.  The  98rd  canonf  directs, 
**  That  no  Judge  of  the  Archbishop's  Prerogative  shall  hence- 
forward cite,  or  cause  to  be  cited,  ex  officio^  any  person  whatsoever, 
to  any  of  the  aforesaid  intents,  unless  he  have  knowledge  that  the 
party  deceased  was,  at  the  time  of  his  death,  possessed  of  goods 
and  chattels  in  some  other  diocese  or  dioceses,  or  peculiar  juris- 
diction within  that  province."  Therefore,  it  seems  to  be  quite 
clear,  that  the  power  and  jurisdiction  of  the  Ecclesiastical  Courts 
is  limited  by  the  local  position  of  the  property  at  the  time  of  the 
testator's  or- intestate's  death;  and  that  it  cannot  apply  to 
property  brought  into  the  jurisdiction  after  the  death  of  the 
testator. 

The  argument  on  the  other  side  assumes,  that  this  property, 
[  '368  ]  which  was  brought  into  England,  had  been  obtained  *in  France, 
under  the  probate  ;  but  the  fact  is  directly  the  reverse.  It  was 
not  obtained  under  the  probate,  but  by  virtue  of  the  will.  The 
party  was  dead,  and  the  property  was  to  go  to  his  successor. 
Such  succession  is  to  be  ascertained  by  the  disposition  of  the 
party  who  has  died,  that  is,  by  his  will ;  and  a  sufficient  title  is 
given  by  the  law  of  all  countries  under  the  will.  The  fact,  that 
the  Government  in  France,  under  whose  authority  it  was  paid 
over,  were  not  satisfied  with  the  act  of  the  Ecclesiastical  Court, 
is  clear,  from  their  requiring  proof  of  the  death  of  the  intestate, 
which,  if  they  had  relied  upon  the  decision  of  our  Ecclesiastical 
Court,  would  have  been  unnecessary.  In  Tourton  v.  Flower, I 
Lord  Chancellor  Talbot  said,  "That  although  the  letters  of 
administration  had  been  obtained  in  France,  the  Court  could  take 
no  notice  of  what  was  done  in  a  spiritual  Court  beyond  sea,  upon 
that  subject."  So,  in  France,  they  would  not  take  notice  of  the 
decision  of  our  Courts,  but  they  would  take  notice  of  an  act  done 
by  the  party  whose  property  these  rentes  were.  In  a  court  of 
law  in  this  country,  they  would  not  take  notice  of  a  French 
probate,  and  it  may,  therefore,  be  assumed,  that  the  English 

t  4  Bum's  Eccl.  L.  236.     These  ment,  and  therefore  do  not  propria 

canons,  with  others,  were  made  by  vigore  bind  the  laity.     See  Str.  1056 ; 

the  clergy  in  a  convocation,  1  Jac.  I.  2  Atk.  650. 

1603.    They  received  the  royal  assent,  J  3  P.  Wms.  371. 
but  were  not  confirmed  by  Parlia- 
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probate  would  not  be  acted  upon  in  France.     And,  in  Jauncey  v.     Att.-Gen. 
Sealey,\  it  was  decided,  that  where  all  the  property  of  a  person      dimond. 
dying  abroad  was  in  a  foreign  country,  the  will  need  not  be 
proved  here. 

FoUett,  in  reply : 

The  cases  cited  for  the  defendant  establish,  that  the  Courts  of 

this  country  do  not  recognise  the  acts  of  foreign  spiritual  Courts, 

and  therefore  shew,  that  an  executor,  seeking  to  recover,  in  this 

country,   property  locally  situate  abroad,   at  the  time  of  his 

testator's  death,  must  take  out  probate  in  this  country  for  that 

♦purpose :   and   he  must,   therefore,   clearly   be  liable   to    the      [  '369  ] 

payment  of  probate  duty  on  such  property. 

Cur.  adv.  vvlt. 

Lord  Lyndhurst  : 

This  case  arises  out  of  the  statute  55  Geo.  III.  c.  184,  by  which 
a  stamp  duty  is  imposed  upon  the  probate  of  wills.  By  the  terms 
of  the  Act  the  amount  of  the  duty  is  regulated  by  the  value  of 
the  estate  and  effects  for  or  in  respect  of  which  the  probate  is 
granted ;  and  the  question  therefore  is,  for  or  in  respect  of  what 
estate  and  effects  was  the  probate  granted  in  the  present  instance. 
Formerly,  in  cases  of  intestacy,  the  ordinary,  or  spiritual  Judge 
had  a  right  to  administer.  ^*  The  probate  of  wills  (as  Blackstonet 
observes)  followed  of  course,  for  it  was  thought  just  and  natural, 
that  the  will  of  the  deceased  should  be  proved  to  the  satisfaction 
of  the  prelate  whose  right  of  distributing  his  chattels  for  the  good 
of  his  soul  was  superseded  thereby."  But  when  probate  was 
passed  (that  is,  when  the  ordinary  has  declared  that  he  is  satisfied 
as  to  the  will),  the  executor  derives  his  power  not  from  the 
probate,  but  from  the  will.  Ashhurst,  J.,§  says  expressly,  "  The 
executor  has  a  right,  immediately  upon  the  death  of  the  testator ; 
probate  is  a  mere  ceremony,  but,  when  passed,  the  executor 
does  not  derive  his  title  under  the  probate,  but  under  the  will. 
Probate  is  only  evidence  of  his  right."  So,  Plowden,  280,  pro- 
bate is  but  a  confirmation  and  allowance  of  what  the  testator 

t  1  Vem.  397.  §  Smith  v.  MilUa,  1  T.  E.  at  p.  480. 

X  2  Com.  494. 
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att.'Gen.  has  done.  The  jurisdiction  to  grant  probate  is  regulated  bj  the 
DiuoND.  place  of  the  testator's  death,  and  the  local  situation  of  his  effects 
at  the  time  of  his  death.  If,  for  example,  he  die  in  one  diocese, 
and  have  bona  iiotabilia,  that  is,  goods  to  the  value  of  5/.,  at  the 
time  of  his  death,  in  another  diocese  of  the  same  province,  the 
jurisdiction  belongs  to  the  metropolitan.  If  he  have  also,  at 
the  time  of  his  death,  effects  to  the  above  amount  in  more  than 
[  '370  J  one  diocese  of  the  other  province,  *the  archbishops  shall,  in  each 
province,  grant  a  probate  according  to  the  bona  notabilia,  within 
their  respective  jurisdictions.!  The  probate  is  granted  in  respect 
of  the  effects  which  are  within  the  jurisdiction  of  the  spiritual 
Judge  at  the  death  of  the  testator.  The  jurisdiction  is  exercised 
in  respect  of  these  effects  only.  If  the  executor  thinks  fit,  he 
may  remove  the  goods  from  one  jurisdiction  to  another,  he  may 
shift  them  from  jurisdiction  to  jurisdiction.  But  this  does  not 
affect  the  right  of  gi'anting  probate,  which  is  regulated  by  the 
local  situation  of  the  effects  at  the  testator's  death.  ^  If  they  are 
removed  into  another  jurisdiction,  it  is  not  necessary  to  obtain 
any  sanction  or  authority  from  such  jurisdiction. 

But  it  is  said,  that  the  property,  in  this  case,  was  part  of  tiie 
assets  of  the  testator,  and  was  received  as  such  by  the  executor ; 
undoubtedly  these  rentes  did  form  a  part  of  the  testator's  assets. 
The  effects  of  the  testator  are  assets  wherever  situated,  whether 
at  home  or  abroad ;  and  such  effects  as  are  in  a  foreign  country 
at  the  time  of  the  testator's  death,  although  they  remain  and  are 
wholly  administered  there  by  the  executor,  are  equally  assets. 
But  probate  is  not  granted  in  respect  of  the  assets  generally,  but 
in  respect  of  such  part  of  them  as  are,  at  the  testator's  death, 
within  the  jurisdiction  of  the  spiritual  Judge  by  whom  it  is 
granted. 

It  was  also  urged,  that  the  property,  in  this  case,  was  obtained 
by  means  of  the  probate,  and  was,  therefore,  liable  to  the  duty. 
It  is  true,  that  a  notarial  copy  of  the  probate,  and  a  notarial 

t  But  if  there  are  bona  miahilia  bishop.     OS.  Ex.  48. 

in  different  dioceses  of  one  province,  %  The  property  in  this  case  was 

and  in  one  diocese  only  of  the  other,  bonum  notahiU  in  France,  out  of  the 

in  respect  to  the  former  the  arch-  jurisdiction  of  the  spiritual  Courts 

bishop  shall   have   the  probate,  in  of  this  country, 
respect  to  the  latter  the  particular 
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certificate  of  the  burial  of  the  testator,  and  a  notarial  copy  or  att.-Gen. 
extract  of  the  will,  shewing  the  appointment  of  the  defendant  as  dimond. 
executor,  were  produced  at  the  *Bank  of  France ;  upon  which  [  •371  ] 
the  bank,  without  the  intervention,  as  it  seems,  of  any  tribunal, 
allowed  the  rentes  to  be  sold  :  they  appear  to  have  been  satisfied 
by  those  documents  that  the  defendant  was  executor,  and  entitled 
to  the  property,  and  they  acted  accordingly.  Whether  they 
would  have  been  satisfied  by  any  other  evidence,  and  without 
the  production  of  the  copy  of  the  probate,  we  have  no  means  of 
determining.  But,  admitting  that  the  production  of  the  notarial 
copy  of  the  probate  was  necessary  to  satisfy  the  bank  of  the  title 
of  the  executor,  still  that  circumstance  does  not  appear  to  us  to 
afiiect  the  question,  which  is,  whether  the  probate  was  granted 
for  or  in  respect  of  this  property.  It  could  not  be  granted  for  or 
in  respect  of  it,  because  the  property  was,  at  the  death  of  the 
testator,  in  a  foreign  country,  and  consequently  out  of  the  juris- 
diction of  the  spiritual  Judge.  In  the  case  of  Logan  v.  Fairlie, 
which  was  cited,  funds  were  remitted  from  India  to  England 
after  the  testator's  death.  The  learned  Judge,  upon  the  facts 
before  him,  considered  that  portion  of  the  funds  as  administered 
here,  and  that  a  legacy  duty  was  therefore  payable.  But  it  is 
not  the  administration  of  assets  that  renders  the  probate  duty 
payable,  but  the  local  situation  of  the  assets  at  the  testator's 
death.     We  think,  therefore,  the  verdict  should  be  entered  for 

the  defendant. 

Verdict  for  the  defendant. 

After  the  judgment,  Follett  applied,  on  behalf  of  the 
Attorney-General,  to  turn  the  case  into  a  special  verdict, 
insisting  that  the  Attorney-General,  by  virtue  of  his  oflBce, 
might  demand  it. 

Meretvether  resisted  the  application. 

Bayley,  B.  : 

I  know  not  by  what  authority  we  can  convert  a  statement  of 
facts  into  a  finding  upon  oath,  except  by  the  consent  of  the 
parties. 
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B.R. 


Att.-Gen.     Lord  Lyndhurst,  C.  B.  : 

r. 

DiMOND. 


If  the  prerogative  exists,  it  may  be  exercised  by  the  officers  of 
[  3^^  ]       the   Crown,   without   the  assistance  of  the  Court.     The  Court 
will  not  interfere^! 


1831. 


[391] 


EDGE  V.  STEAFF0ED4 

(1  Ci-ompton  &  Jervis,  391—398  ;  S.  C.  1  Tyrwh.  295 ;  9  L.  J.  Ex.  101.) 

A  contract  to  let  furnished  lodgings  is  a  contract  for  an  interest  in 
land  within  the  fourth  section  of  tiie  Statute  of  Frauds. 

A  tenant  who  agrees  to  take  furnished  lodgings,  but  does  not  enter,  is 
not  liable  in  an  action  for  use  and  occupation. 

The  effect  of  the  first,  second,  and  fourth  sections  of  the  Statute  of 
Frauds,  so  far  as  they  apply  to  parol  leases  not  exceeding  three  years, 
is,  that  the  leases  are  valid,  and  that  whatever  remedy  can  be  had  upon 
them  in  their  character  of  leases  may  be  resorted  to,  but  they  do  not 
confer  the  right  to  sue  the  lessee  for  damages  for  not  taking  possession. 

A  declaration  stated,  that,  in  consideration  that  the  plaintiff  would 
demise  to  the  defendant  furnished  lodgings  for  a  certain  term,  to  wit, 
two  years,  the  defendant  promised,  &c.,  and  alleged,  by  way  of  perform- 
ance, that  the  plaintiff  did  demise,  &c.  for  the  said  term  of  two  years : 
the  evidence  was,  that  the  defendant  agreed  to  take  the  lodgings  for  two 
or  three  years :  Held,  that  the  consideration  for  the  promise  was  not  truly 
stated,  and  that  the  allegation  of  performance  rendered  the  term  stated 
material,  notwithstanding  it  was  laid  under  a  videlicet  in  setting  forth 
the  consideration.    Aliter  on  a  count  on  a  consideration  executed. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would  demise  six  rooms  and  apart- 
ments in  and  parcel  of  a  dwelling-house  of  the  plaintiff,  for  a 


t  The  case  stood  over  until  the 
sittings  after  Term,  to  enable  the 
Crown  officers  to  consider  this  ques- 
tion. In  the  result,  the  judgment 
of  the  Court  was  acquiesced  in,  the 
Attorney- Oeneral  being  of  opinion, 
as  the  reporters  are  informed,  that, 
if  the  prerogative  existed,  it  ought 
not  to  be  enforced. 

It  seems  difficult  to  answer  the 
observation  of  Mr.  B.  Bayley  ;  and 
yet,  even  in  modem  times,  this  pre- 
rogative has  been  acted  upon.  In 
The  Attorney 'Cienerul  v.  BacchuSf  9 
Price,  30,  the  Court  gave  judgment 
for  the  defendants ;  whereupon  Shep- 
herdy  for  the  Crown,  moved  to  turn 
the  case  into  a  special  verdict,  which. 


as  the  defendant  would  not  consent, 
the  Court  refused;  but  afterwards 
Sir  Robert  Oifford  demanded  it  as  a 
matter  of  right  by  virtue  of  his  office, 
and  the  Court  conceded  the  point. 
The  following  rule  was  drawn  up  : 
—Hilary  Term,  1  Geo.  IV.,  12th 
Februarj',  1820.  Upon  the  motion 
of  Sir  Robert  Giffordy  Knt.,  his 
Majesty's  Attorney  -  General,  on 
behalf  of  his  Majesty,  praying  that 
the  case  made  in  this  cause  for  the 
opinion  of  the  Court  may  he  turned 
into  a  special  verdict  for  the  judg- 
ment of  the  Court,  it  is  by  the  Court 
hereby  ordered  as  prayed. 

t  Dist.   Wnght  v.    Stuwart   (1860) 
2  E.  &  E.  721 ;  29  L.  J.  Q.  B.  161. 
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certain  term,  to  wit,  the  term  of  two  years  from  &c.,  at  and  Bdgb 
under  a  certain  rent,  &c,  the  defendant  undertook  and  promised  stbaffobd. 
to  become  tenant  to  the  plaintiff,  &c.,  and  to  enter  &c.,  on  &c. 
Averment — That  the  plaintiff  did  demise  and  let  to  the  defendant 
the  said  rooms,  &c.,  for  the  said  term  of  two  years,  at  &c. 
Breach — That  the  defendant  did  not  take  possession  on  &c.,  or 
at  any  other  time,  or  pay  the  rent.  Special  damage — That  the 
rooms  were  unoccupied  and  out  of  repair,  and  injured,  and  that 
the  plaintiff  had  paid  money  to  fit  up  and  prepare  the  same  for 
the  reception  of  the  defendant. 

The  second  count  was  similar,  but  on  an  executed  considera- 
tion ;  and  there  were  counts  for  use  and  occupation.  Plea, 
7ion  assumpsit. 

At  the  trial,  at  the  last  Great  Sessions  for  Chester,  before 
Jervis,  J.,  the  plaintiff  proved  that  the  defendant,  on  the 
12th  April,  agreed,  by  parol,  to  take  the  lodgings  from  the  25th 
for  two  or  three  years,  at  the  weekly  rent  of  2Z.,  which  was  more 
than  two-thirds  of  the  annual  value  of  the  lodgings.  Upon  this 
evidence.  Temple,  for  the  defendant,  contended,  upon  the  authority 
oilnman  v.  Stamp, \  that  this  was  a  contract  for  an  interest  in 
land  *within  the  meaning  of  the  4th  section  of  the  Statute  of  [  '392  ] 
Frauds,  t  and  that,  therefore,  the  agreement  not  being  in  writing, 
was  void.  The  learned  Judge  was  of  opinion  that  the  case  came 
within  the  exception  contained  in  the  second  section  of  that 
statute,  but  reserved  the  point,  and  the  jury  found  a  verdict  for 
the  plaintiff — damages  21. 

In  Michaelmas  Term,  Temple  obtained  a  rule  nisi  to  enter  a 
nonsuit ;  against  which — 

John  Jervis  and  Lloyd  shewed  cause : 

This  is  not  a  contract  within  the  fourth  section  of  the  Statute 
of  Frauds.  The  case  of  Inman  v.  Stamp  was  decided  at  Nisi  Prius 
without  reference  to  the  case  of  Riley  v.  Hicks,^  which  is  precisely 
in  point,  and  determined  that  a  contract  like  the  present  was  not 
within  that  section,  and  without  adverting  to  the  terms  of  the 
statute,  which  are  inapplicable  to  such  a  case.     By  the  statute, 

t  18  R.  E.  740  (1  Stark.  12).  §  1  Str.  651. 

t  29  Car.  II.  c.  3. 
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Edge  it  is  enacted,  that  no  action  shall  be  brought  whereby  to  charge 
straffobd.  ^^J  defendant  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  concerning  them,  unless  the  agree- 
ment, &c.,  be  in  writing.  The  words  "contract  or  sale"  must 
be  read  contract  for  the  sale,  &c. ;  they  are  otherwise  unintelligible, 
and  there  is  no  case  but  that  of  Innian  v.  Stamp  which  has 
decided,  that  a  contract  for  the  hire  of  an  interest  in  land  is 
within  these  words.  The  sale  of  growing  crops  has  been  held 
to  be  within  this  section,  because,  not  being  mature,  some  interest 
is  to  be  derived  from  the  soil.t  But  where  the  crop  is  mature, 
and  the  land  is  merely  a  warehouse  for  the  crop,  then  the  case 
is  not  within  this  section,  t 
[  *393  ]  Then,  is  this  case  within  the  exception  contained  in  the  ^second 

section  of  this  statute  ?  It  is  not  necessary  that  the  holding 
should  commence  from  the  day  in  which  the  agreement  is  made: 
Riley  V.  Hicks.  And  a  lease  by  parol  for  a  year  and  a  half,  to 
commence  after  the  expiration  of  a  lease  which  wants  a  year  of 
expiring,  has  been  decided  to  be  good,  if  it  does  not  exceed  three 
years  from  the  making.  §  But  it  may  be  said,  that  the  extent 
of  the  lease  is  not  ascertained.  In  the  first  place,  the  rent  is 
payable  weekly,  and  it  would  at  least  enure  as  a  lease  for  a  week; 
but,  although  formerly  an  estate  existing  by  the  mutual  will  of 
the  lessor  and  lessee  might  be  determined  at  any  time  by  any 
party,  an  estate  so  precarious  has  long  been  looked  upon  with 
increasing  strictness ;  and  it  is  now  clearly  settled,  that  where 
the  relation  of  landlord  and  tenant  is  created  without  any  limita- 
tion as  to  time,  such  tenancy  shall  be  from  year  to  year,  and  this 
notwithstanding  the  Statute  of  Frauds,  which  enacts,  that  such 
tenancies  shall  have  the  effect  of  estates  at  will  only  :  Doe  d.  liegge 
V.  Belly\\  Clayton  v.  Blakey,% 

Temple,  contra  : 
If  this  is  not  a  lease,  then  it  is  not  within  the  exception  con- 

t  Emmersonx.  Heelis,  11  R.  E.  520  J  Warwick  v.  Bruce,  14  B.  R.  634 

(2  Taunt.  38) ;   Crosby  v.  WadswoHh,  (2  M.  &  S.  205). 
8  K.  R.  566  (6  East,  602) ;    Scorell  §  B.  N.  T.  173. 

V.  Boxall,  30  R.  R.  807  (1  Y.  &  J.  ||  2  R.  R.  642  (5  T.  R.  471). 

396) ;  see  Evans  v.  BobtfrU,  29  R.  R,  II  4  R.  R.  575  (8  T.  R.  3). 

at  pp.  428,  429  (5  B.  &  C.  839). 
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tained  in  the  second   section  of  the  Statute  of  Frauds.     This        Edge 

exception  has  been  considered  to  be  confined  to  leases  executed    Strafford. 

in  possession  ;  but  it  is  immaterial  to  discuss  this  point,  because 

one  main  ingredient  in  a  lease  is  here  wanting — certainty  of 

term.     It  is  said,  that  this  would  enure  as  a  tenancy  for  a  year 

or  at  least  for  a  week,  but  suppose  the  defendant  had  sued  for  a 

specific  performance  of  the  agreement,  for  what  term  could  a 

lease  be  decreed  ?     This  is  a  test  by  which  the  validity  of  this 

agreement  may  be  tried.     If  the  agreement  is  good,  it  may  be 

specifically  performed ;  and  yet  it  is  impossible  to  say  for  what 

term  the  lease  should  be  decreed  to  be  made. 

But  this  is  void,  as  being  a  contract  for  an  interest  in  lands        [  ^^^  ] 

within  the  4th  section.     Invian  v.  Stamp  is  expressly  in  point. 

It  is  said  however,  that  Riley  v.  Hicks  is  opposed  to  that  decision. 

Riley  v.  Hicks  is  but  a  decision  at  Nisi  Prius ;  and  in  Inman  v. 

Stamp, \  Dampier,  J.,  in  eflfect  over-ruled  that  decision,  although 

he  admitted  that  the  practice  had  been  with  the  case  of  RiUy  v. 

Hicks. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Bayley,  B.  : 

The  declaration  in  this  case  contains  two  special  counts,  and 
two  counts  for  use  and  occupation.  The  first  special  count  is 
upon  an  executory  consideration — in  consideration  that  the 
plaintiff  would  demise  to  the  defendant  for  a  certain  term,  to 
wit,  for  the  term  of  two  years,  the  defendant  promised  to  become 
tenant  at  the  rent  of  2Z.  per  week;  and  it  alleges,  by  way  of 
performance,  that  the  plaintiff  did  demise  for  the  said  term  of 
two  years ;  and  the  breach  is,  that  the  defendant  did  not  take 
possession,  or  pay  the  rent.  It  appeared  upon  the  evidence  that 
the  defendant's  brother,  who  was  the  defendant's  agent,  proposed 
to  take  the  rooms,  not  barely  for  two  years,  but  for  two  or  three, 
and  to  this  proposal  the  plaintiff  acceded ;  and  if  the  legal  con- 
sequence of  such  an  agreement  be,  as  it  is,  that  the  defendant 
should  be  entitled  to  hold  the  premises  on  at  will  after  the 
expiration  of  the  two  years,  unless  something  was  done  to  prevent 
him,  and  that  his  tenancy  was  not,  at  all  events,  to  expire  at  the 

t  2  Selw.  N.  P.  821. 
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Edge  end  of  two  years,  which  upon  a  lease  for  two  years  simpliciter 
Strafford,  would  be  the  case,  the  consideration  for  the  defendant's  promise, 
as  stated  in  the  first  count,  is  not  truly  set  forth ;  and  there  is 
no  averment  of  performance  of  that  which  really  was  the  con- 
sideration. It  is  true,  the  term,  as  stated  as  the  consideration 
[  'SOS  ]  ♦for  the  promise,  is  stated  under  a  videlicet ;  but  it  is  not  on  that 
account  the  less  material,  because  the  allegation  of  performance 
is,  that  the  plaintiff  did  afterwards  let  to  the  defendant  for  the 
said  term  of  two  years.  The  plaintiff  therefore  cannot  recover 
on  the  first  count. 

The  second  count  is  upon  an  executed  consideration — in  con- 
sideration that  the  plaintiff  had  demised ;  and  though  there  is 
the  same  mistake  as  to  the  duration  of  the  term,  yet,  as  that  is 
upon  a  statement  under  a  videlicet,  I  am  disposed  to  think  the 
variance  upon  that  count  is  not  material ;  and  we  must,  there- 
fore, see  whether  there  is  any  other  fatal  objection  to  that  count. 
That  count  states  the  defendant's  promise  to  have  been,  that  he 
would  become  tenant  at  the  rent  of  2/.  payable  weekly,  and  to 
enter  on  the  25th  April,  and  assigns  as  a  breach,  that  the  defen- 
dant did  not  take  possession  or  pay  2i.  a- week,  by  means  whereof 
the  rooms  had  been  unoccupied,  and  had  become  out  of  repair, 
and  that  the  plaintiff  had  laid  out  money  in  preparing  rooms  for 
defendant's  reception.     This  count  does  not  state  an  unqualified 
promise  to  pay  2Z.  a-week,  upon  which,  perhaps,  the  plaintiff 
might  have  been  entitled  to  have  sued,  though  defendant  had 
never  entered,  and  the  relation  of  landlord  and  tenant  had  never 
been   created ;   but  his  only  promise  is,  that  he  will  become 
tenant,  and  enter  ;  and  there  is  no  promise  to  pay  2L  per  week» 
except  as  that  is  a  consequence  of  his  becoming  tenant.     If, 
therefore,  upon  the  evidence,  the  defendant  never  became  tenant, 
there  is  nothing  in  the  promise  stated  to  entitle  the  plaintiff  to 
recover  any  thing,  except  damages  for  breach  of  his  promise,  viz. 
for  not  becoming  tenant,  and  for  not  entering ;  but,  against  his 
recovering  these  damages,  the  4th   section  of  the  Statute  of 
Frauds   is   relied  upon;   and   the  case  of  Inman  v.  Stamp^  is 
pressed  as  an  authority  in  point.     The  Statute  of  Frauds  pro- 
.[  *:]96  j       vides,  that  no  action  shall  be  *brought  whereby  to  charge  any 

t  18  B.  B.  740  (1  Stark.  12). 
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person  upon  any  contract  or  sale  of  any  lands  or  any  interest  in  or  Edge 
concerning  them,  unless  such  contract  were  in  writing ;  and  in  Stbappord. 
Inman  v.  Stam})  Lord  Ellenborough  ruled,  that  a  contract  for 
letting  lodgings  was  a  contract  for  an  interest  in  lands  ;  and  that 
an  action  could  not  be  maintained  against  the  party  who  had 
refused  to  perform  his  agreement  for  taking  them,  because  there 
was  nothing  to  bind  him  but  a  verbal  agreement.  It  was 
supposed,  upon  the  argument,  that  RUey  v.  Hicksj:  was  at 
variance  with  Inman  v.  Stamps  but  I  cannot  see  what  bearing 
one  of  those  cases  has  upon  the  other.  The  only  point  decided 
in  Riley  v.  Hicks  is,  that  a  lease,  though  it  were  to  commence 
in  faturo,  would  be  within  the  exception  in  the  Statute  of  Frauds, 
if  it  did  not  exceed  three  years  from  the  making  ;  but  how  that 
bears  upon  the  decision  in  Inman  v.  Stamp,  I  do  not  see.  It 
may  be  said,  that  it  is  strange  that  the  second  section  of  the 
statute  has  made  a  lease  for  less  than  three  years  from  the 
making  valid,  and  yet,  that  no  action  shall  be  maintainable  upon 
it  until  it  is  made  effectual  as  a  lease  by  the  entry  of  the  lessee ; 
but,  first,  the  Legislature  might  intend  to  luake  a  distinction 
between  those  cases  in  which  the  complaining  party  was  con- 
tented to  confine  himself  to  its  operation  as  a  lease,  and  sought 
nothing  more  than  as  a  lease  it  would  give  him,  and  those  in 
which  he  went  further,  and  founded  upon  it  a  claim  for  damages, 
which  might  far  exceed  what  he  could  claim  under  it  in  the 
character  of  a  lease  ;  or,  secondly,  this  distinction  might  not  have 
been  contemplated,  but  may  be  the  result  of  the  true  construction 
of  the  Statute  of  Frauds.  The  first  section  of  that  statute  pro- 
vides that  all  leases,  estates,  interests  of  freehold,  or  term  of 
years,  or  any  uncertain  interest  in  lands  made  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  &c.,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only;  except^ 
nevertheless,  all  leases  not  *exceeding  three  years  from  the  [  '397  ] 
making  thereof,  whereupon  the  rent  reserved  shall  amount  to 
two-thirds  of  the  full  improved  value.  The  4th  section  enacts, 
that  no  action  shall  be  brought  whereby  to  charge  the  defendant 
upon  any  contract  or  sale  of  lands,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  on  which  such  action  shall 

t  Strange,  657. 
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Edge  be  bi-ought,  or  some  memorandum  thereof,  be  in  writing.  Is 
Stbafford.  tben  the  agreement  on  which  this  action  is  brought,  a  contract 
of  an  interest  in  lands  ?  Inman  v.  Stamp  says  distinctly,  that 
it  is;  and,  unless  that  case  can  be  successfully  impeached,  it 
must  govern  the  present.  But  can  that  case  be  successfully 
impeached?  Is  not  the  agreement  on  which  this  action  is 
brought,  a  contract  of  an  interest  in  lands?  The  defendant, 
by  the  lease,  has  an  interesse  tennini  only;  the  agreement  upon 
which  the  action  is  founded,  is  to  force  him  to  take  an  ulterior 
interest,  and  clothe  himself  with  the  possession.  If  it  be  said, 
that  the  agreement  upon  which  the  action  is  brought,  is  merely 
a  result  by  operation  of  law  from  the  demise,  and  that,  as  that 
is  a  valid  demise,  whatever  is  a  result  from  it,  must  be  valid 
also,  the  answer  seems  to  be,  that  the  fourth  section  takes  away 
the  right  to  sue  upon  this  result,  and  that  though  the  result  be 
not  invalid,  it  cannot  be  made  the  foundation  of  an  action.  The 
effect  then  of  the  Statute  of  Frauds,  as  far  as  it  applies  to  parol 
leases  not  exceeding  three  years  from  the  making,  is  this,  that 
the  leases  are  valid,  and  that  whatever  remedy  can  be  had  upon 
them,  in  their  character  of  leases,  may  be  resorted  to ;  but  they 
do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not 
taking  possession.  I  am  therefore  of  opinion,  that  the  verdict 
cannot  be  supported  upon  the  second  count. 

This  brings  us  to  the  counts  for  use  and  occupation.  These 
counts  charge  the  defendant  for  the  use  and  occupation  of  rooms 
had,  held,  used,  occupied,  possessed,  and  enjoyed  by  him.  Is 
this  true  as  to  any  of  the  points  of  having,  holding,  using, 
[  •398  ]  occupying,  possessing,  or  enjoying  ?  ♦Before  entry  by  the  lessee, 
what  effect  has  a  lease  upon  the  land  ?  It  creates  an  interesse 
termini  in  the  lessee,  which  the  lessee  may  grant  over,  but  the 
land  still  remains  in  the  lessor.  A  release  to  the  lessee  will  not 
enlarge  his  estate :  Why  ?  Because  he  has  nothing  in  the  land 
till  entry.  The  whole  estate  is  in  the  lessor,  t  The  lessor  cannot 
grant  over  the  estate  by  the  description  of  the  reversion  :  TMiy  ? 
Because  the  possession  is  wholly  in  him :  I  so  the  lessee  cannot 
bring  trespass,  because  he  has  no  possession.     Upon  the  whole, 

t  Co.   Litt.   2G  b;   Litt.   s.  419  ;        J  Cro.  Car.  110;  Co.  Litt.  270. 
Co.  Litt.  270  a. 
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therefore,  I  am  of  opinion,  that  there  is  no  count  upon  which  the        Edoe 

plaintiff  is  entitled  to  recover  ;  and,  consequently,  that  the  rule    straffobd. 

must  be  made  absolute. 

Rule  absolute. 


EEX  V.  WEANGHAM.t  ^• 

(1  Crompton  &  Jervis,  408  ;  S.  0.  1  Tyrwh.  383 ;  9  L.  J.  Ex.  124.)  [  408  ] 

An  agent  of  a  fire  insurance  company,  who  has  received  premiums  and 
duties  for  the  office  to  whom  he  has  given  security,  is  liable  to  a  writ  of 
immediate  extent  for  the  duties. 

This  was  a  writ)  of  immediate  extent  against  the  defendant, 
-who  had  been  a  country  agent  to  a  Fire  Insurance  Company, 
and  had  received  monies  for  duties  and  premiums.  The  extent 
was  for  the  amount  of  the  duties. 

D.  Pollock  moved  to  set  aside  the  extent,  on  aflBdavits  shewing 
that  the  defendant  had  given  security  to  the  Fire  OiBce  ;  and  he 
urged  that  the  defendant  was  liable  to  the  Fire  Office  alone,  for 
whom  he  received  the  premiums  and  duties,  which  constituted 
one  entire  sum,  for  which  they  had  taken  security.  He 
contended,  that  there  was  no  privity  between  the  defendant 
and  the  Crown ;  and  that  the  extent  was  a  mere  device  of  the 
Insurance  Office,  to  enable  them  to  get  the  full  amount  of 
the  duties,  for  which  they  were  really  answerable,  paid  out 
of  the  funds  of  the  general  creditors. 

Shephard,  contra,  contended,  that,  wherever  a  party  has 
knowingly  in  his  hands  monies  belonging  to  the  Crown,  he  is 
accountable  to  the  Crown ;  and  that  his  being  also  Uable  to 
the  Insurance  Company  on  his  bond  could  make  no  difference. 

Lord  Lyndhurst,  C.  B.  : 

The  defendant  is   indebted   directly  to  the  King.     Whoever 

receives  money  of  the  Crown,  becomes   an   immediate   debtor 

to  the  Crown.     The  receipt  of  money  belonging  to  the  Crown 

constitutes  a  privity  with  the  Crown. 

Rule  refused, 

t  Followed  by  Chitty,  J.  in  Be      (1888)  38  Ch.  D.  364,  367,  57  L.  J. 
The   West  London  Commercial  Bank      Ch.  925,  926.— R.  C. 
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1831.  GOULD  V.  DAVIS.t 

[  415  ]  (1  Crompton  &  Jervie,  415—417  ;  S.  C.  1  Tyrwh.  380 ;  9  L.  J.  Ex.  111.) 

AVhere  plaintiff  and  defendant  coUusively  settled  an  action,  by  the 
latter  depositing  a  bUl  of  exchange  in  the  hands  of  a  third  party, 
the  Court  ordered  the  bill  to  be  given  up  to  the  plaintiff's  attorney. 

Jervis  had  obtained  a  rule  on  behalf  of  the  attorney  for  the 
plaintiff,  calling  upon  the  plaintiff  and  defendant,  and  upon  one 
John  Pollard,  to  shew  cause  why  they,  or  one  of  them,  should 
not  deliver  to  the  plaintiff's  attorney  a  certain  bill  of  exchange, 
which  had  been  signed  by  the  defendant  as  a  settlement  of 
the  action,  and  had  been  deposited  in  the  hands  of  Pollard. 
It  appeared,  upon  affidavit,  that  the  action  had  been  brought 
to  recover  25Z.,  and  that  the  cause  stood  for  trial  at  the  last 
Monmouth  Assizes.  The  defendant  called  upon  the  plaintiff's 
attorney,  just  before  the  Assizes,  and  told  him,  that  he  had 
a  defence ;  but  that,  as  the  plaintiff  was  a  beggar,  he  would 
give  28Z.  in  discharge  of  the  debt  and  costs.  The  plaintiff's 
attorney  told  the  defendant  that  the  costs  would  amount  to  that 
sum,  but  if  the  plaintiff  would  accept  bl,  for  his  debt,  he,  the 
attorney,  would  not  dissuade  the  plaintiff  from  such  an  arrange- 
ment ;  and  he  requested  the  defendant  to  inform  the  plaintiff 
of  the  defendant's  offer.  On  the  same  day  on  which  the  above 
conversation  took  place,  the  defendant  went  to  an  inn  near  the 
plaintiff's  residence,  and  sent  for  the  plaintiff,  and  prevailed 
on  him,  without  the  privity  or  assent  of  the  attorney,  to  put  his 
mark  to  a  paper  containing  as  follows : 

"  Mr.  D.  W.  Davies,  Dr.  to  John  Gould. 
^'  To  the  maintenance  of  E.,  including  law  expenses,  24Z. 
'*  Settled  the  above,  by  bill  of  two  months  after  date ;  and  I  also 

agree  to  withdraw  all  law  proceedings  against  Mr.  Davies. 

"  The  mark  X  of  John  Gould. 
"  Witness,  John  Pollabd." 

[  •416  ]  The  bill  was  deposited  in  Pollard's  hands,  to  remain  till  ♦it 

became    due.     The  attorney  for  the  plaintiff  swore  that  he 

t  See  this  case  explained  and  dis-      (1868)  L.  R  4  Q.  B.  153,  9  B.  &  S. 
tingnished  by  Blackbukn,  J.  in  Ex      960,  38  L.  J.  Q.  B.  65.— E.  C. 
parte  Morriaon,  Sullivan  v.  Pearson 
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believed    that    the   arrangement   was   entered    into   purposely       Gould 
to  deprive  him  of  his  costs,  amounting  to  about  2SL,  and  that       davis. 
the  defendant  and  Pollard  well  knew  the  circumstances  of  the 
plaintiff,  who  was  quite  unable  to  pay  the  costs. 

John  Evans  shewed  cause,  and  Jervis  was  heard  in  support 
of  his  rule.  Griffin  v.  Eyl€8,\  Welsh  v.  Hole,  I  Turwin  v.  Gibson,^ 
and  Chapman  v.  Haw,\\  were  cited. 

Baylby,  B.  : 

It  seems  to  me  that  this  rule  ought  to  be  made  absolute. 
Wherever  there  is  collusion  between  a  plaintiff  and  a  defendant, 
for  the  purpose  of  depriving  the  attorney  of  his  costs,  the 
attorney  may  proceed  with  the  action  for  those  costs.  In  the 
present  case,  the  plaintiff  and  defendant  settle  the  debt  between 
themselves,  the  defendant  being  well  aware  of  the  claim  of  the 
attorney,  and  that  the  plaintiff  was  unable  to  pay  the  costs. 
The  plaintiff  has  only  a  right  to  recover  his  debt ;  he  has  no 
right  to  get  into  his  hands  the  costs  which  should  come  into  the 
hands  of  the  attorney.  The  defendant,  by  giving  this  security, 
lent  himself  to  the  plaintiff,  and  the  plaintiff  being  a  beggar, 
in  what  a  situation  would  the  attorney  be  placed  by  the 
arrangement  between  these  parties,  if  the  Court  were  not  to 
interfere  in  the  manner  prayed  for  by  this  rule  ? 

The  present  is  not  the  case  of  a  payment  of  money,  but 
of  giving  a  security,  which  includes  the  costs  and  a  part  of  the 
debt.  The  security  being  given,  who  ought  to  have  the  benefit 
of  it?  If  the  cause  went  on,  the  attorney  would  have  had 
a  lien  on  the  fruits  of  the  action.  Here,  instead  of  a  judgment, 
a  security  is  obtained — an  undertaking  by  the  defendant  to  pay 
at  some  future  day.  Part  of  this  is  clearly  in  satisfaction  of  the 
claim  of  the  plaintiff's  attorney.  *It  seems  to  me,  therefore,  [  *4i7  ] 
that  the  plaintiff's  attorney  has  a  right  to  the  possession  of  this 
document,  for  the  purpose  of  first  paying  himself,  and  as  a 
trustee  accountable  to  the  plaintiff  for  the  residue.  This  will 
be  the  right  and  just  course  as  between  all  the  parties.  The 
plaintiff  has  agreed  that  the  defendant  should  be  discharged, 

t  1  H.  Bl.  122.  §3  Atk.  720. 

t  Dougl.  237.  II  9  B.  B.  786  (1  Taunt.  341). 
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Gould       on  payment  of    25/.     Our  present  decision   will  satisfy   that 
Davis.       agreement.     The  plaintiff  will  receive  it  without  any  deduction 
except  the  costs,  which  he  is  liable  to  pay  to  his  attorney.     I  am 
therefore  of  opinion  that  this  rule  should  be  made  absolute. 

G ARROW,  B. : 

The  party  upon  whom  this  rule  will  operate  has  no  right 
to  complain.  He  is  substantially  in  the  same  situation  in  which 
he  put  himself  by  the  agreement. 

BOLLAND,  B. : 

This  case  is  not  distinguishable  in  principle  from  that  cited 

from  Atkins. 

,  Rule  absolute. 


1831.         SMITH    V.    ANNE    POCKLINGTON    and    HENRY 
[  445  ]  SHAEPE  POCKLINGTON. 

(1  Crompton  &  Jervis,  445—446 ;  S.  C.  1  Tyrwh.  309.) 

Covenant  against  A.  and  B.  on  a  covenant  supposed  to  be  implied  as 
incident  to  a  demise  by  lease.  On  production  of  the  lease  it  appeared, 
that,  in  point  of  law,  A.  only  demised,  and  that  B.,  who  had  an  equitable 
interest  merely,  confirmed :  Held,  that  the  action  was  not  maintainable 
against  A.  and  B. 

This  was  an  action  by  the  plaintiff,  as  lessee  of  the  defendants, 
on  an  implied  covenant.  The  declaration,  reciting  a  certain 
indenture  made  between  Anne  Pocklington  (one  of  the  defendants) 
therein  described  as  mortgagee  in  fee  of  the  demised  premises, 
of  the  first  part ;  Henry  Sharpe  Pocklington  (the  other  defendant) 
therein  described  as  the  owner  in  fee  simple  of  the  equity 
of  redemption  of  the  same  premises,  of  the  second  part ; 
John  Jenkins  (who  was  the  trustee  of  a  term)  of  the  third 
part ;  and  the  plaintiff,  of  the  fourth  part ;  stated,  that  the 
defendant,  Anne  Pocklington,  at  the  request  and  by  the  direction 
of  the  defendant  Henry  Sharpe  Pocklington,  did  thereby  demise 
and  lease,  and  the  said  John  Jenkins,  at  the  request  and  by 
the  direction  of  the  said  Henry  Sharpe  Pocklington  and  Anne 
Pocklington,  did  demise  and  lease,  and  the  said  Henry  Sharpe 
Pocklington  did  grant,  demise,  and  lease  unto  the  said  plaintiff, 
a  certain  piece  or  parcel  of  ground,  &c.,  with  liberty  to  make 
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tram  roads,  &c.,  for  carrying  and  conveying  coal,  &c.     And  also        Smith 
full  and  free  liberty,  power,  and  authority  to  and  for  the  said     Pocn.iNo. 
plaintiff,  his,  &c.,  to  erect,  build,  and  make  any  wharf  or  wharfs,         '^^^' 
quay  or  quays,  upon  the  said  ground  thereby  demised,  in,  at, 
or  near  the  side  or  bank  of  the  river  Tawe,  for  the  shipping 
of  the  said  coal,  &c. 

Breach — That  the  defendants  and  Jenkins,  at  the  time  of  the 
making  of  the  said  indenture,  had  not  in  themselves  or  in  any 
or  either  of  them  good  right,  full  power  and  absolute  authority 
to  demise  and  lease  unto  the  said  plaintiff,  full  and  free  liberty, 
power,  and  authority  to  and  for  the  said  plaintiff,  his  &c.,  to  erect, 
build,  and  make  &c.,  (following  the  above  words  of  the  lease). 

The  defendant  pleaded  7ion  est  factum,  and  took  issue  upon  the        [  446  ] 
above  and  other  breaches. 

On  the  trial,  before  BoUand,  B.,  at  the  last  Assizes  for  the 
county  of  Glamorgan,  it  was  contended,  on  the  part  of  the 
plaintiff,  that,  as  incident  to  the  demise,!  the  lessors  had 
impliedly  granted  to  him  the  right  of  carrying  his  wharfs  over 
their  land,  lying  between  the  demised  premises  and  low- water 
mark,  and  which  land  they  had,  in  fact,  previously  demised 
to  another  party.  The  learned  Judge  nonsuited  the  plaintiff,  and 
gave  him  leave  to  move  to  enter  a  verdict  for  nominal  damages. 

Whitcombe  was  now  about  to  move  accordingly,  but  was 
stopped  by  the  Court  on  another  ground. 

Lord  Lyndhurst,  C.  B.  : 

The  action  being  brought  on  an  implied  covenant,  arising  out 

of  the  demise,  the  plaintiff  was  bound  to  prove  a  joint  demise  by 

the  two  defendants.     On  the  production  of  the  lease,  it  appears 

that  one  defendant  was  mortgagee,  and  the  other  entitled  only 

to  an  equity  of  redemption ;    so  that  the  deed  operates  as  a 

demise  by  one,  and   an  equitable  confirmation  by  the  other. 

Henry  Sharpe  Focklington  is  a  stranger  in  law  to  the  estate^ 

he  could  make  no  legal  demise,  and  you  cannot,  therefore,  imply 

a  covenant  by  him.     You  have,  then,  too  many  defendants, 

which  is  an  insurmountable  difficulty. 

Rule  refused. 

t  1  Saund.  322  b,  n.  (6) ;  Holder  v.  Taylor,  Hob.  12. 
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]^  WOOD  AND  Another  v.  CLAEKE.t 

[  484  ]  (1  Crompton  &  Jervis,  484—500  ;  S.  C.  1  Tyrwh.  314 ;  9  L.  J.  Ex.  187.) 

Materials  delivered  by  a  manufacturer  to  a  weaver,  to  be  by  him 
manufactured  at  his  own  home,  are  privileged  from  distress  for  rent 
due  from  the  weaver  to  his  landlord ;  but  a  frame  or  other  machinerv, 
delivered  by  the  manufacturer  to  the  weaver,  together  with  the  matenals, 
for  the  purpose  of  being  used  in  the  weaver*s  house  in  the  manufacture 
of  such  materials,  is  not  privileged,  unless  there  be  other  goods  upon  the 
premises  sufficient  to  satisfy  the  rent  due. 

Replevin  for  a  stocking  frame,  being  in  the  dwelling-hoase 
of  William  Dafforn,  in  the  borough  of  Leicester.  Avowry,  that 
the  defendant  took  the  said  stocking  frame  as  a  distress  for  rent 
of  the  said  dwelling-house,  in  arrear  from  the  said  W.  D.  Plea 
in  bar,  that  the  plaintiffs,  before  and  at  the  said  time  when  &c., 
were  manufacturers  of  hosiery,  and  the  trade  and  business 
of  manufacturers  of  hosiery  carried  on  within  the  borough 
of  Leicester ;  that  the  said  W.  D.,  before  and  at  the  said  time 
when  &c.,  Tyas  a  stocking  weaver,  and  the  business  and  calling 
of  a  stocking  weaver  then  carried  on,  of  which  premises  the 
[  •486  ]  defendant  *had  notice,  that  the  plaintiffs,  shortly  before  the 
said  time  when  &c.,  did,  in  the  way  of  their  said  trade  and 
business,  employ  the  said  W.  D.  in  the  way  of  his  said  business 
and  calling,  as  their  workman,  for  certain  wages  in  that  behalf, 
to  weave  and  manufacture  into  stockings  at  his  dwelling-house, 
being  the  said  dwelling-house  in  the  said  declaration  mentioned, 
certain  worsted  yarn  of  the  plaintiffs,  and  for  that  purpose  they 
the  said  plaintiffs,  before  the  said  time  when  &c.,  had  delivered 
to  the  said  W.  D.  the  said  worsted  yam  of  the  said  plaintiffs, 
together  with  the  said  stocking  frame,  in  order  that  the  said 
W.  D.  might,  in  his  said  dwelling-house,  use  and  work  the  said 
last-mentioned  stocking  frame  for  the  purpose  of  therewith  and 
thereby  weaving  and  manufacturing  the  said  worsted  yam  into 
stockings  as  aforesaid  for  the  said  plaintiffs,  to  be  afterwards 
sold  and  disposed  of  by  them  in  the  way  of  their  said  trade  and 
business,  and  that  the  said  W.  D.  might,  when  and  as  soon 
as  the  said  worsted  yarn  should  be  so  woven  and  manufactured 

t  Cited    and    followed    by    Lord      494,  499,  66  L.  J.  Q.  B.  378,  379, 
Herschell,  L.  C.  in  Clarke  v.  Mill-      54  L.  T.  814.— R.  C. 
wall  Dock  Co.  (1886)  17  Q.  B.  Div. 
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by  means  of  the  said  stocking  frame,  return  to  the  said  plaintiffs  Wood 
such  stockings,  together  with  the  said  stocking  frame  ;  that  the  Olarkb. 
said  W.  D.,  before  the  said  time  when  &c.,  had  and  received 
from  the  said  plaintiffs  the  said  worsted  yarn,  and  the  said 
stocking  frame  for  the  purpose  thereinbefore  mentioned  in  that 
behalf,  and  the  said  worsted  yarn  and  stocking  frame  at  the 
said  time  when  &c.  were  remaining  and  being  in  the  said 
dwelling-house  of  the  said  W.  D.  for  the  purpose  thereinbefore 
mentioned  in  that  behalf,  and  in  the  way  of  the  said  plaintiffs' 
trade  or  business  of  manufacturers  of  hosiery,  and  of  the  said 
W.  D.'s  said  business  and  calling  of  a  stocking  weaver,  and  for 
the  furtherance,  advancement,  and  maintenance  of  trade  and 
commerce ;  and  further,  that,  before  and  at  the  said  time  when 
&c.,  it  had  been  and  was  the  usage  and  practice  in  the  trade 
of  manufacturers  of  hosiery  in  the  borough  of  Leicester,  for 
manufacturers  *of  hosiery  there,  in  the  way  of  their  trade,  [  •486  ] 
to  deliver  to  their  workmen,  and  for  their  workmen  to  have 
and  receive  from  the  manufacturers,  worsted  yam  of  the 
manufacturers,  together  with  stocking  frames  of  the  manu- 
facturers, in  order  that  the  workmen  might,  in  their  dwelling- 
houses,  use  and  work  such  stocking  frames  for  the  purpose 
of  therewith  and  thereby  weaving  and  manufacturing  such 
worsted  yarn  into  stockings  for  the  manufacturers,  &c.,  and 
that  the  workmen  might,  when  and  as  soon  as  such  worsted 
yam  should  be  so  woven  and  manufactured  by  means  of  such 
stocking  frames,  return  to  the  said  manufacturers  such 
stockings,  together  with  the  said  stocking  frames.  Replication, 
that  without  the  said  stocking  frame  there  were  not  in  the  said 
dwelling-house  in  which  &c.  goods  and  chattels  distrainable  by 
law,  sufficient  to  satisfy  the  rent  so  due  and  in  arrear.  Demurrer 
and  joinder. 

Folletty  in  support  of  the  demurrer.     ♦     *     * 

Chilton,  contra.     *     ♦     *  L  *90  | 

FoZfeW,  in  reply.     ♦     ♦     *  L  ^'^  ] 

Cur,  adv.  vult. 
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Wood        The    judgment    of    the    Court    was  now   delivered    by    Lord 

■f 

Clarke.  Lyndhurst,  C.  B.  : 

[  ^^  ]  This  case  does  not  turn  upon  the  privilege  of  a  workman  in 

respect  of  the  implements  and  machinery  by  which  his  trade  is 
to  be  carried  on,  but  upon  the  privilege  of  the  person  by  whom 
the  workman  is  employed.  The  plaintiffs,  who  were  the 
employers,  furnished  the  workman,  not  only  with  the  materials 
upon  which  he  was  to  work,  but  also  with  the  machinery  by 
which  the  materials  were  to  be  worked  up.  The  question  is  as 
to  the  extent  of  the  employer's  privilege ;  whether  it  is  confined 
to  the  materials  which  he  supplies,  or  extends  also  to  the 
machinery  by  which  the  working  up  is  effected.  It  appears  to 
me  that  it  is  confined  to  the  materials,  and  does  not  include  the 
machinery.  The  instances  put  in  the  books,  as  to  this  head  of 
privilege,  apply  to  the  materials  only,  and  not  to  the  machinery. 
Coke,  in  his  Commentaries  upon  Littleton,  s.  47  a,  in  enume- 
rating the  things  which  are  exempt,  mentions  (amongst  others) 
materials  in  a  weaver's  shop,  for  the  making  of  cloth,  but  is 

[  •497  ]  *wholly  silent  as  to  the  machinery  by  which  the  cloth  is  to  be 
made.  It  cannot  be  said,  that,  under  the  term  materials, 
machinery  would  be  included.  In  liede  v.  Bnrley,\  the  question 
was  confined  to  the  wool,  the  material  which  was  spun,  and  the 
horse  by  which  it  was  carried.  In  Gisborne  v.  Hnr8t,l  which 
was  considered  in  the  argument  as  laying  down  the  correct  rule, 
things  included  under  this  head  of  privilege  are  said  to  be  goods 
delivered  to  a  person  exercising  a  public  trade  or  employment, 
to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade 
or  employment.  In  Simpson  v.  Hartopf^  the  Chief  Justice 
evidently  adopts  this  rule ;  his  second  head  of  general  exemption 
is  things  delivered  to  a  person  exercising  a  public  trade,  to  be 
carried,  wrought,  worked  up,  or  managed  in  the  way  of  his  trade 
or  employ.  In  22  Edw.  IV.  49,  where  this  privilege  is  mentioned, 
the  instance  put  is,  **  the  robe  which  a  man  sends  to  a  taylor  to 
make.''  So,  Broke,  title  Distress,  pi.  42,  and  Distress,  pi.  281, 
mentions  horses  at  an  inn,  cloth  at  a  tailor's,  grain  at  a  mill,  et 
hujusmodi,  which  are  there  by  authority  and   for  the  common 

t  Cro.  Eliz.  549,  596.  §  Willes,  54. 

X  Salk.  249. 
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weal.  So  again,  Gilbert  (on  Distresses,  85),  says,  valuable  things  wood 
in  the  way  of  trade  shall  not  be  liable  to  a  distress,  as,  a  horse  claLke. 
standing  in  a  smith's  shop  to  be  shod,  or  in  a  common  inn,  or 
cloth  sent  to  a  tailor's  shop,  or  corn  sent  to  a  mill  or  market ; 
for,  all  these  are  privileged  and  protected  for  the  benefit  of  trade, 
and  are  supposed,  in  common  presumption,  not  to  belong  to  the 
owner  of  the  house,  but  to  his  customers.  This  passage  is 
adopted  by  Blackstone,!  and  he  therefore  may  be  considered  as 
affirming  it,  and  he  gives  no  additional  instances  under  this 
head.  In  Gilman  v.  Elton, I  where  the  question  was,  how  far 
the  goods  of  a  principal  were  privileged  from  distress  for  his 
factor's  debt,  though  the  instances  of  materials  sent  to  a 
weaver  and  cloth  to  a  *tailor  are  mentioned,  and  the  rule  in  [  •^ss  ] 
Ghhorne  v.  Hurst  and  Simpson  v.  Hartop  is  approved,  there  is 
nothing  to  carry  this  head  of  privilege  beyond  the  materials, 
and  the  means  of  transporting  them  :  there  is  nothing  to  extend 
it  to  the  machinery  by  which  the  materials  are  wrought.  The 
same  may  be  said  as  to  Thompson  v.  Mashiter,^  where  goods  were 
sent  to  a  factor  for  sale,  and  were  held  privileged  in  the  ware- 
house of  the  wharfinger  where  the  factor  had  deposited  them  till 
an  opportunity  for  selling  them  should  oflfer.  None  of  these 
cases  go  beyond  this,  that  the  material  to  be  worked  upon  is 
privileged ;  that  the  conveyance  by  which  it  is  carried  to  and  from 
the  place  of  manufacture  is  privileged ;  that  it  is  privileged  in  the 
hands  of  a  carrier  whilst  he  is  carrying  it,  in  the  hands  of  a 
factor  to  whom  it  is  consigned,  and  in  the  hands  and  warehouse 
of  a  wharfinger,  where  it  is  lodged  and  deposited  by  the  factor* 

There  is  no  case  or  dictum  that  the  machinery  by  which  it  is 
to  be  manufactured  is  included  in  the  privilege.  The  only  colour 
for  including  it  seems  to  arise  from  the  use  of  the  word  managed, 
in  Gishorne  v.  Hurst;  but  that  appears  to  apply  only  to  the 
management  of  the  material  in  its  original  or  wrought  state, 
and  to  the  machinery  or  engine  by  which  it  is  wrought.  The 
case  of  Gorton  v.  Falkner\\  comes  so  near  to  the  present,  and 
differs  from  it  by  such  minute  points  of  distinction,  that  it  is 

t  3  Bl.  Com.  8.  §  25  R.  R.  624  (1  Ring.  283). 

X  23  R.  R.  567  (3  Brod.  &  B.  75 ;  jl  2  R.  R.  463  (4  T.  R.  565). 

6  Moore,  243). 
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Wood  a  strong  authority  to  shew  that  the  privilege  is  confined  to  the 
Clabkb.  material,  and  that  it  has  been  the  common  understanding  that 
it  did  not  extend  under  any  circumstances  to  the  machinery.  It 
might  have  been  said,  in  Simpson  v.  Hartop,  that  it  was  for  the 
benefit  of  trade  and  commerce  that  the  owner  of  a  loom  who  let 
it  to  a  workman,  should  have  the  privilege  of  having  it  protected 
from  distress ;  and,  as  that  action  was  brought  by  the  owner  of 
the  loom,  it  is  probable  that  this  privilege  would  have  been 
insisted  on  had  it  been  thought  tenable.  That  case  is  important, 
[  ^499  ]  because  *it  shews  an  inclination,  at  that  distance  of  time,  to 
clothe  the  machinery  with  a  general  and  unqualified  protection ; 
and  yet,  from  that  period  to  the  present,  it  is  singular  that  the  mode 
pursued  in  this  case,  so  obvious  and  simple  if  available,  should 
never  have  been  adopted.  Gorton  v.  Falkncr\  improved  upon 
the  attempt  made  in  Simpson  v.  Hariop.  The  loom  was  lent  not 
let,  it  was  not  lent  for  any  definite  time,  so  that  the  owner  might 
resume  it  when  he  thought  proper,  and  it  was  only  to  be  used 
for  the  owner.  The  sole  difference  between  that  case  and  the 
present  is,  that  the  loan  in  that  case  was  general  and  not  for 
a  particular  transaction,  and  that  it  is  not  there  expressly  stated 
that  the  owner  of  the  loom  was  to  find  materials.  But  neither 
of  these  circumstances  appears  to  us  to  make  any  material  dis- 
tinction. It  was  there  stated  that  it  was  customary  at  Manchester, 
(the  place  where  the  looms  were  distrained),  for  the  employer  to 
lend  his  workmen  looms,  without  receiving  any  thing  for  the  use 
of  them,  except  they  were  used  in  weaving  worsted  tapes.  But 
the  loan  is  equally  for  the  benefit  of  trade  (if  benefit  of  trade 
be  the  criterion),  whether  the  looms  are  employed  with  the 
materials  of  the  employer,  or  with  the  materials  of  the  workman 
or  of  any  other  person ;  and  there  cannot,  as  applied  to  this 
subject,  be  any  real  distinction  between  the  use  of  the  loom 
whilst  a  supply  of  materials  furnished  with  it  is  worked  up,  and 
the  use  of  it  whilst  the  owner's  pleasure  shall  continue.  If  the 
privilege  is  to  continue  till  the  supply  of  materials  furnished 
with  the  loom  is  exhausted,  it  will  depend  upon  the  extent  of 
that  supply  how  long  the  privilege  will  continue.  The  supply 
may  be  sufficiently  large  to  keep  the  loom  employed  for  a  whole 

t  2  B.  B.  463  (4  T.  B.  565). 


VOL.  XXXV.]      1881.     EX.     1  CR.  &  J.  499—500.  768 

year  or  more,  and  what  is  the  case  as  to  one  loom  and  the       Wood 

privilege  attending  it,  may  be  the  case  as  to  as  many  looms  as  the      clabke. 

place  in  which  they  are  worked  may  be  capable  of  holding ;  and 

the  remedy  by  distress  for  rent  for  the  use  of  the  premises  may 

be  entirely  suspended,  by  the  premises  being  exclusively  used 

*for  privileged  articles.     Although  this  may  also  be  the  case       [  'soo  ] 

where  the  privilege  is  clear  and  its  extent  ascertained,  we  think 

it  not  an  immaterial  consideration,  when   the  extent  of  the 

privilege  is  the  point  to  be  determined.     We  are,  therefore,  of 

opinion  that  the  privilege  from  distress  for  rent  does  not  extend 

to  the  machinery  of  the  employer,  because  there  is  no  decision 

and  no  dictum  that  such  a  privilege  exists;  because  it  is  not 

necessary  for  the  protection  of  trade  that  it  should  exist ;  (upon 

principle,  it  would  equally  extend  to  any  machinery  lent,  though 

not  lent  by  the  employer,  and  to  which,  it  has  been  decided 

that  it  does  not  extend) ;  and  because  the  whole  premises  out  of 

which  the  rent  issued  might  be  exclusively  occupied  and  entirely 

filled  by  the  machinery  for  which  the  privilege  is  claimed. 

Judgment  far  the  avoivant, 

Follett  apphed  for  the  costs  of  the  amendment,  which 
Chilton  opposed,  because  the  amendment  had  been  made  at  the 
suggestion  of  the  Court,  and  was,  as  he  contended,  unnecessary. 

Bayley,  B.  : 

The  judgment  might  have  been  different  upon  the  record  as  it 
originally  stood.     You  must  pay  the  costs  of  the  amendment. 
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1881.         SMITH  AND  Others  v.  CEAVEN  and  THOMPSON.f 

May  26. 
(1  Crompton  &  Jervis,  500—509;  S.  C.  1  TjTwh.  389;  9  L.  J.  Ex.  174.) 

'■         -*  Where  A.,  B.,  and  C,  not  being  general  partners,  entered  into  a  joint 

speculation,  and  each  was  to  contribute  a  third :  Held,  that  A.,  who  had 
paid  his  share,  was  not  liable  to  the  bankers  of  B.,  for  monies  advanced 
by^the  bankers  on  the  individual  credit  of  B.,  without  the  knowledge 
of  A.,  though  the  monies  were  applied  in  payment  of  bills  drawn  upon 
B.  in  the  course  of  the  joint  speculation. 

Assumpsit  for  money  lent,  &c.  Plea  by  Craven,  the  general 
issue.  Judgment  by  default  against  Thompson.  The  cause 
having  been  referred  to  a  barrister,  he  made  his  award,  which 
was  turned,  by  the  direction  of  the  Court,  into  a  special  case, 
containing  the  following  facts  : 
[  601  ]  On  the  11th  October,  1828,  the  defendants,  Thompson  and 

Craven,  together  with  one  Wharton,  who  were  severally  merchants 
in  Hull,  carrying  on  business  separately  on  their  own  account 
and  in  their  own  names,  engaged  in  a  joint  speculation  for  the 
purchase  and  importation  of  com  from  the  Baltic  into  the  port 
of  Hull.  For  this  purpose,  they  employed  Wharton's  clerk, 
Eodbartus,  as  their  agent,  whom  they  dispatched  to  Lubeck. 
He  purchased  several  cargoes  of  corn,  which  were  sent  to  Hull, 
and  consigned  to  Wharton. 

By  a  letter,  dated  11th  October,  1828,  from  Wharton,  Eodbartus 
was  instructed  that  he  was  to  draw  upon  him  (Wharton)  for 
what  monies  he  might  want,  payable  in  London,  at  two  or  three 
months  as  most  convenient.  In  this  letter,  Wharton  says, 
"  You  will  understand  this  speculation  to  be  on  the  joint  account 
of  Wharton,  Thompson,  and  Craven,"  which  was  the  fact. 

In  the  course  of  this  speculation,  bills  to  the  amount  of 
8,696Z.  17s.  8d.,  were  drawn  on  Wharton,  and  by  him  accepted 
payable  at  Messrs.  Smith,  Payne,  and  Smith's,  the  agents  of  the 
plaintiffs.  All  these  bills,  with  the  exception  of  one  drawn  by 
a  firm  of  Julien,  Brothers,  were  drawn  by  Eodbartus,  and  they 
were  all  duly  honored  by  the  plaintiffs  on  Wharton's  account 
and  by  Wharton's  instructions.  No  partnership  fund  was  raised 
for  this  speculation,  and  it  was  agreed  that  the  parties  were  to 

t  Followed  in  Re  Adansonia  Fibre  similar  decision  in  Yorkshire  Banking 
Co.,  Miles'  Claim  (1874)  L.  R.  9  Ch.  Co,  v.  Beataoii  (1880)  5  C.  P.  Dir. 
635,  43  L.  J.  Ch.  732.     And  see  a      109,  49  L.  J.  Q.  B.  380.— B.  C. 
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meet  the  expenses  in  thirds.     The  defendant  Graven  was  always        Smith 

I* 

ready  with  his  advances,  and  paid  his  proportions,  when  called  craven. 
upon,  to  Wharton  and  Thompson,  who  had  the  management 
of  the  speculation,  the  corn  being  consigned  to  Wharton,  and 
Thompson  acting  as  salesman.  Craven's  first  contribution 
towards  the  joint  speculation  was  lOOL,  on  the  28th  November, 
1828.  On  the  drd  January,  1829,  there  was  an  excess  of  bills 
and  other  charges  payable  on  account  of  the  joint  speculation 
above  the  amount  of  monies  in  hand.  On  the  5th,  7th,  and  8th 
of  January,  Craven  paid  several  sums  of  money  *into  Wharton's  f  *502  ] 
hands  as  contributions  required  from  him  to  the  joint  specula- 
tions. On  the  21st  February,  1829,  the  excess  of  the  bills  and 
other  charges  payable  on  account  of  the  joint  speculation  above 
the  amount  actually  received  on  account  of  the  sales,  was 
2,208{.  lis.  Sd,  The  advances  made  by  Craven  at  the  same  date 
to  Wharton,  on  account  of  the  speculation,  amounted  to  7961. 10«. 

Some  years  before  and  during  the  progress  of  this  speculation, 
and  until  the  close  of  it,  Wharton  kept  an  account  with  the 
plaintiffs  in  his  own  name.  They  had  no  knowledge  whatever 
of  the  corn  speculation.  Wharton's  account  with  them  was  a 
general  banking  account ;  and  they  were  in  the  habit  of  paying 
on  his  account  through  Messrs.  Smith,  Payne,  and  Smith,  their 
London  correspondents,  bills  drawn  upon  him  (Wharton)  by 
foreign  merchants  and  others,  and  by  him  accepted  payable  at 
the  house  of  Messrs.  Smith,  Payne,  and  Smith. 

In  the  course  of  the  joint  speculation,  namely,  on  the  24th 
December,  1828,  Wharton  delivered  to  the  plaintiffs  an  account 
of  acceptances,  with  instructions  to  them  to  honor  the  same, 
which  instructions  were  in  the  following  terms : 

Hull,  24th  Dec.  1828. 

Accepted  payable  at  Messrs.  Smith,  Payne,  and  Smith's,  C.  F. 
Bodbartus*  draft,  dated  Lubeck,  27th  October,  at  two  months, 
due  30th  December £300    0    0 

Matthew  Smith's  draft,  dated  Hull,  2nd  September,  at  four 
months,  due  5th  January,  1829 184    0    2 

Thos.  Wharton.                               £484    0    2 
Cr.     375    0    0  

200    0    0 


£575    0    0 
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Smith  At  the  same  time  Wharton  paid  in  bills  to  the  amount  of  57 5L; 


r- 


Cbavek.      and  the  sums  of  484{.  Os.  2d.  and  5752.  were  passed  to  the  debit 
and  credit  respectively  of  Wharton's  account  with  the  plaintifEs. 

On  the  2nd  January,  Wharton  delivered  to  the  plaintiffs  an 
account  of  acceptances,  with  instructions  in  the  following  terms : 

£  508  ]  Hull,  Jan.  2iid,  1829. 

Accepted  payable  at  Messrs.  Smith,  Payne,  and  Smithes,  0.  F. 
Hodbartus'  three  drafts,  dated  Lubeck,  3rd  November,  at  two 
months,  due  6th  January,  say — 

1  Draft  for £350    0    0 

1  do 2oO    0    0 

1  do 300    0    0 

Munster,  Grafe,  &  Co.'s  draft,  dated  Hambro',  7th  November, 

at  two  months,  due  10th  January 139  11     5 

Cr.  Thos.  Whaeton.  £1,039  11    3 

Cash.  .  £200  0    0                                           ==■-= 

Bill  .  .         .  500  0    0 

do.     .  .         .  427  8     3 

£1,127    8     3 

At  the  same  time,  Wharton  paid  in  bills  and  cash  to  the 
amount  of  1,1272.  8^.  8^.,  and  the  sums  of  1,039Z.  lis.  5d.y  and 
1,127Z.  88.  8d.,  were  passed  to  the  debit  and  credit  respectively 
of  Wharton's  account  with  the  plaintiffs. 

On  the  9th  January,  Wharton  delivered  to  the  plaintiffs  an 

account  of  acceptances,  with  instructions  to  them  to  honor  the 

same,  which  instructions  were  in  the  following  terms : 

Hull,  9th  Jan.  1829. 
Accepted  payable  at  Messrs.  Smith,  Payne,  and 
Smith's,  C.  F.  Bodbartus,  his  drafts,  dated 
Cr.  Lubeck,  lOth  November — 

£176    0     7         Ifor £275    0    0 

26  10    0         1  for 325     0    0 

33     5    0    Munster,    Grafe,    &    Co.,    Hambro',    their 
50    0    0        draft,    14th  November,  two  months,  due 

25    0    0         17th  January 289    0    0 

35     0    0 

100    0    0  £889     0    0 

100    0    0  =— 

100    0    0  Thos.  Whaktox. 

105    0    0 
105    0    0 
35    0    0 

£890  15    7 
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At  the  same  time  Wharton  delivered  the  above,  he  also  paid 
in  bills  and  cash  value  6901,  158.  Id.,  and  both  sums  were  in  like 
manner  passed  to  account. 

On  the  16th  January,  1829,  Wharton  in  like  manner  delivered 
to  the  plaintiffs  an  account  of  other  acceptances,  with  the  like 
instructions,  of  which  the  following  is  a  copy : 

Hull,  16th  Jan.  1829. 

Accepted,  payable  at  Messrs.  Smith,  Payne, 

and  Smith's,  Tanner  and  Beckworth,  their 

draft,    dated     18th    September,    at    four 

months,  due  21st  Jemuary 

C.   F.   Hodbartus'   5    drfts.    dated    Lubeck, 

17  Nov.,  at  2  mos.,  due  20  Jan. — 

0  viz.  1  for  £28    0    0 

0  1  for  260    0    0 

0  1  for  240    0     0 

0  1  for  200    0    0 

0  1  for  156  12     8 


£173  10    0 


Bill 


£191  18 

471  10 

Cash      300    0 

60    2 

100  10 


£1,124    0    0 


John  Sugmund  Munn,  Lubeck,  his  draft, 
dated  17  Nov.,  2  months,  due  20  Jan.     . 

Thos.  Whaeton. 


884  12    8 


68     8  10 


£1,126  11     6 

And,  at  the  same  time,  Wharton  paid  in  bills  and  cash,  value 
1,124Z.,  and  both  were  in  like  manner  passed  to  account. 

On  the  21st  February,  1829,  Wharton  in  like  manner  delivered 
to  the  plaintiffs  an  account  of  other  acceptances  with  the  like 
instructions,  of  which  the  following  is  a  copy : 

Accepted,  payable  at  Messrs.  Smith,  Payne,  and 
Smith's,  Julien,  Brothers,  Copenhagen,  their 
drafts,  dated  22nd  Nov.,  at  3  months,  due 
25  Feb.  viz. 

One  for £600    0    0 

One  for 412    5    0 


0 
0 


£100 
300 

471  16 
198  14 


0 
0 
0 
0 


£1,070     9    0 


£1,012     5    0 


Thos.  Whabton,  Hull,  21st  Feb. 


And,  on  this  last  occasion,  Wharton  paid  in  bills  and  cash, 
value  1,070Z.  98.,  and  both  were  in  like  manner  passed  to  the 
account. 

In  all  these  instances  except  the  last  there  were  other 
acceptances  included  in  the  instructions  besides  those  relating 


Smith 

V. 

Cbavbn. 

[  504  1 


[605] 
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8MITU  to  the  corn  speculation.  AH  the  acceptances  made  payable  at 
Cbaven.  Smith,  Payne,  and  Smith's,  were  duly  honored  by  the  plaintiffs 
on  Wharton's  account.  At  the  time  of  the  above  transactions, 
the  plaintiffs  believed  the  above-mentioned  acceptances  to  be 
Wharton's  individual  concern.  In  the  payment  of  l,127i.  8s.  Sd., 
made  by  Wharton  to  the  plaintiffs,  on  3rd  January,  1829,  was 
included  a  bill  drawn  upon  and  accepted  by  the  defendant 
Thompson,  for  427i.  8«.  3rf.,  due  29th  March  ;  and  in  the  pay- 
ment of  1,070Z.,  made  by  Wharton  to  plaintiffs,  2l8t  February, 
1829,  was  included  a  bill  for  1982.  14^. ;  these  two  bills  .were 
entered  as  bills  to  their  full  amount  by  the  plaintiffs,  who  did 
not  negotiate  them,  and  in  whose  hands  they  still  remain  unpaid. 
Both  these  bills  were  drawn  by  Wharton  on  Thompson,  and  were 
accommodation  bills  manufactured  between  them,  without  the 
privity  or  authority  of  Craven,  and  having  no  other  reference  to 
the  joint  concern,  than  so  far  as  it  might  be  presumed  to  be  for 
Ihe  purpose  of  enabling  T\Tiarton  or  Thompson,  to  raise  money 
to  pay  their  respective  contributions.  The  plaintiffs  did  not 
know  that  the  bills  drawn  by  Wharton  on  Thompson  were 
accommodation  bills.  On  the  11th  April,  1829,  Thompson 
became  a  bankrupt,  and  about  the  same  time  Wharton  absconded 
to  America,  and  also  became  bankrupt.  Since  the  bankruptcy 
of  Thompson  and  Wharton,  defendant  Craven,  including  what 
he  had  previously  paid  towa^'ds  the  joint  account,  amounting  to 
796Z.  10«.  has  been  called  upon  and  obliged  to  pay  2,900Z.  The 
whole  of  the  several  cargoes  of  corn  came  to  the  hands  of 
Wharton  or  Thompson,  or  Wharton's  and  Thompson's  assignees,, 
and  were  sold  by  them,  except  one  cargo,  which  was  lost  at  sea- 
— uninsured.  The  plaintiffs  first  discovered  the  com  speculation 
[  •506  ]  between  *Wharton,  Thompson,  and  Craven,  under  the  bank- 
ruptcy of  Wharton.  Independently  of  the  sum  of  626Z.,  for 
which  this  action  is  brought,  Wharton  still  continues  indebted 
to  the  plaintiffs  in  the  sum  of  324Z.  14«.  9d.  Up  to  21st 
February,  1829,  the  amount  of  the  monies  advanced  by  plain- 
tiffs to  Wharton,  which  can  be  traced  to  the  joint  speculation, 
was,  3,816Z.  13«.  2d, ;  and  the  amount  of  similar  monies  received 
by  the  plaintiffs  from  Wharton  up  to  the  same  date,  exclusive 
of  the  two  bills  drawn   by  Wharton  on   Thompson,  as  above 
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mentioned,  was  8,0702.  Is.    The  case  then  set  out  the  accounts       suitb 
of  Wharton  with  the  plamtiffs,  from  the  15th  November,  1828,      craven. 
to  the  close  of  the  account,  copied  from  Wharton's  pass  book. 

R.  C.  HUdyard,  for  the  plaintififs : 

The  plaintiffs  claim  the  sum  of  626Z.  2«.  Sd.,  which  is  part 
of  a  cash  balance  against  Wharton,  and  for  which  he  had  given 
the  two  dishonored  bills  as  collateral  security.  They  seek  to 
charge  the  defendant  Graven  with  this  sum  as  a  partner,  not  on 
the  score  of  having  given  him  credit,  but  on  the  ground  that  he 
was  a  party  interested  in  the  profit  and  loss  on  the  transactions 
out  of  which  the  balance  in  favour  of  the  plaintiffs  arose.  The 
two  defendants  and  Wharton  were  engaged  in  a  joint  speculation, 
and  they  appointed  Bodbartus  as  their  agent  to  conduct  this 
speculation.  It  is  expressly  stated  in  the  case  that  there  was  no 
partnership  fund,  and  therefore  it  was  necessary  that  Bodbartus 
should  raise  the  money  required  for  the  purposes  of  the  specula- 
tion by  drawing  bills ;  and  accordingly  he  drew  bills  to  the 
amount  of  more  than  8,000Z.  But  Bodbartus  was  not  only 
authorized  by  the  necessity  of  the  case,  but  he  had  an  express 
authority  as  agent  to  draw  upon  Wharton,  and  he  was  at  the 
same  time  informed  that  the  speculation  was  on  the  joint 
account  of  the  three,  which  is  found  by  the  case  to  have  been 
true.  The  defendants  therefore  were  connected  with  these  bill 
transactions ;  and  as  far  as  these  bills  are  concerned,  Wharton 
may  be  considered  as  the  firm  of  the  *three  joint  speculators ;.  [  *507  ] 
for  Bodbartus  was  instructed  to  draw  on  Wharton,  for  the 
purposes  of  the  joint  speculation.  SoiUh  Carolina  Bank  v.  Ca8e\ 
is  in  point.  There,  the  indorsement  of  the  partner  resident  in 
America  was  held  to  be  the  indorsement  of  the  firm  in  England, 
and  to  bind  the  partners  in  England. 

(Bayley,  B.  :  In  The  South  Carolina  Bank  v.  Case^  the  Court 
of  King's  Bench  thought  that  James  Butler  Clough  had  virtually 
an  authority  to  pledge  the  credit  of  the  firm  by  an  indorsement 
in  his  own  name.  That  portion  of  the  business  of  the  house 
which  was  carried  on  in  America  was  carried  on  in  his  name.) 

t  32  R.  R.  433  (8  B.  &  C.  427). 
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Smith       Wharton's  acceptances  in  the  present  case  were  the  acceptances 


r. 


Craven,  of  the  firm,  and  the  advance  of  money  by  the  plaintiffs  to  take 
them  up,  was  a  lending  and  advance  of  money  to  the  three. 
Again,  it  is  clear  that  these  bill  transactions  were  merely  a  mode 
of  paying  the  agent  abroad,  who  might  have  sued  each  individual 
of  the  three.     This  therefore  was  an  advance  to  all. 

(Bayley,  B.  :  If  you  advance  for  the  use  of  all  at  the  instance 
and  upon  the  credit  of  one,  can  you  sue  all  ?) 

All  the  partners  appear  to  have  acquiesced  in  this  mode  of  paying 
the  agent.  In  DenUm  v.  Rodie,\  one  of  several  partners,  with 
the  privity  of  the  others,  drew  bills  in  his  own  name  upon  the 
partnership,  in  favour  of  persons  who  advanced  him  the  amount, 
which  he  applied  to  the  partnership  use ;  and  Lord  Ellenbobough 
held,  that,  though  the  members  of  the  partnership  were  not 
liable  on  the  bills,  they  were  liable  as  being  jointly  indebted  to 
the  same  amount,  as  for  money  lent,  or  money  had  and  received. 

(Bayley,  B.  :  Because  it  was  considered  that  a  virtual  authority 
to  raise  money  was  to  be  inferred  from  the  course  of  dealing 
abroad,  which  was  adopted  by  the  partners  in  this  country. 
The  plaintiffs  in  this  case  are  merely  the  agents  of  one  of  the 
buyers.  Can  they  be  said  to  have  furnished  money  for  the  use 
of  all,  at  the  instance  of  all  ?) 

[  508  ]  The  defendants  adopted  all  Wharton's  transactions.  They  made 
•  some  payments.  It  does  not  appear  that  the  defendant  Craven 
was  ignorant  that  Wharton  carried  on  these  transactions  by 
means  of  advances  from  the  plaintiffs.  The  three  joint  speculators 
were  saved,  by  these  very  advances,  from  being  sued  for  the  com 
by  the  sellers,  who  had  a  clear  right  of  action  against  them  for 
the  amount. 

Coltmariy  for   the  defendant  Craven,  was  stopped  by  the 

COUBT. 

LoBD  Lyndhubst,  C.  B.  : 

It  was  agreed  that  each  of  these  three  persons  should  contribute 

t  14  B.  B.  823  (3  Camp.  493). 
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a  third,  for  the  purposes  of  this  joint  speculation.  It  is  expressly  Smith 
found  by  the  case,  that  Craven  did  contribute  his  share.  Nothing  cbavbn. 
is  stated  on  the  case  which  tends  to  shew  that  Graven  knew  how 
the  other  two-thirds  were  raised  by  Wharton  and  Thompson,  his 
partners  in  this  transaction.  How  could  he  know  that  they  did 
not  meet  their  shares  with  funds  of  their  own?  He  might 
suppose  that  Wharton,  to  whom  the  com  was  consigned,  might 
raise  his  share  on  the  security  of  the  proceeds.  In  point  of  fact, 
Wharton  raised  the  money  from  the  plaintiffs  on  his  own  credit, 
but  it  does  not  appear  that  he  had  Craven's  authority  for  so 
doing,  nor  is  it  found  that  Craven  had  any  knowledge  of  his 
proceedings  in  this  respect. 

Bayley,  B.  : 

If  I  supply  my  agent  with  money,  which  he  misapplies,  and 
raises  money  elsewhere,  can  the  person,  from  whom  he  obtains 
the  money,  sue  me  for  the  amount  ?  If  this  had  been  a  claim 
by  the  seller  of  the  corn,  no  doubt  he  would  have  been  entitled 
to  proceed  against  all  the  parties,  and  might  have  called  upon 
them  all  for  payment.  It  is  not  a  claim  by  the  seller,  but  by 
the  person  who,  as  between  the  parties  themselves,  is  the  mere 
hand  by  which  the  money  is  advanced.  Wharton  having  given 
collateral  security,  the  plaintiffs,  as  his  agents  and  on  *his  [  *309  ] 
credit,  not  knowing  anything  of  the  other  parties,  pay  the  money, 
and  pay  it  in  discharge  of  that  which  is  the  individual  debt  of 
their  principal,  and  of  him  alone.  As  agents  they  had  no  notice 
that  they  made  the  payment,  except  on  the  individual  behalf  of 
Wharton ;  he  only  was  trusted,  and  the  advances  were  made  on 
his  credit  alone ;  the  plaintiffs  were  not  deluded  by  the  prospect 
of  a  partnership  security,  and  the  claim  must  be  restricted  to 
Wharton  alone.  See  what  a  situation  the  defendant  Craven 
would  be  placed  in  were  it  otherwise  ;  he  was  justified  in  supposing 
that  Wliarton's  share  was  raised  out  of  his  own  funds.  He  finds 
that  all  the  bills  are  honoured  when  they  became  due,  with  funds 
which  he  would  naturally  conclude  were  really  the  funds  of 
Wharton;  and  to  my  mind,  it  would  be  most  unjust  if,  after 
a  lapse  of  time.  Craven  having  settled  the  full  amount  of  what, 
as  between  himself  and  Wharton,  he  was  bound  to  pay,  a  third 
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person  were  allowed  to  come  forward  and  say,  "  I  advanced  the 
money  on  the  credit  of  Wharton  only,  but  I  find  that  it  was 
applied  in  payment  of  your  liabilities,  and  therefore  I  look  to 
you."  A  party  is  not  liable  as  a  partner,  except  he  give  to  his 
partner  express  or  implied  authority  to  pledge  his  credit  in  the 
transaction  out  of  which  the  claim  arises.  Now,  what  authority 
does  Craven  appear  to  have  given  to  Wharton  to  borrow  this 
money  from  the  plaintiffs?  It  is  not  sufficient  to  say,  that 
Craven  was  relieved  from  a  liability ;  for,  your  payment  of  my 
debt  does  not  make  me  your  debtor,  unless  the  payment  be  made 
at  my  request.  The  partnership  was  not  liable  unless  Wharton 
had  an  authority  from  them  to  borrow  ;  and  no  such  authority, 
express  or  implied,  exists  in  the  present  case. 


The  rest  of  the  Court  concurred. 


Judgment  for  the  defendant  Craven.\ 


CASES   IN  THE  ADMIRALTY  COURT. 


1833. 
March  20. 

1884. 
June  19,  20. 


[14] 


H.M.S.   THETIS.} 

(3  Haggard,  Adm.  14 — 65;  on  appeal,  2  Knapp,  390.) 

Salvage  of  private  treasure  and  Government  stores  (lost  on  board  a 
King's  ship)  by  oflBcers  and  men  of  the  royal  navy.  Comparative  claims 
of  the  admiral  and  subordinate  officers.  One  fourth  of  the  gross  value 
awarded.  The  Admiralty  held  entitled  to  repayment,  out  of  the  proceeds, 
for  the  pay,  victualling,  wear  and  tear  of  H.M.  ships  while  they  were 
employed  upon  such  service.  Upon  appeal  by  some  of  the  salvors,  a 
further  sum  of  12,000/.  awai-ded.  Gross  quantity  of  treasure  recovered, 
157,000/.  The  whole  sum  deducted  for  salvage,  Admiralty  daim,  and 
for  expenses  being  54,000/. 

This  was  a  case  of  salvage  for  the  recovery  of  the  treasure 
sunk  in  H.M.S.  Thetis.  On  the  4th  of  December,  1880,  the 
Thetis,  a  frigate  of  forty-six  guns,  sailed  from  Rio  de  Janeiro  for 
England,  having  on  board,  on  account  of  sundry  merchants  in 


t  In  the  event  of  a  decision  for 
the  defendant  Craven,  the  plaintiffs 
were  to  pay  th^  costs  of  the  reference 
and  award ;  and,  upon  the  application 
of  Coliman,  the  Court  directed  that 


they  should  also  pay  the  costs  of  the 
special  case. 

X  !rAc^m<?rf'9M«(1874)L.R.6P.C. 
468,  472 ;  Cargo  ex  Schiller  (1877)  2 
P.  D.  145, 149. 
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England,  gold  and  silver  bars,  and  other  treasure  of  various       H.M.8. 

Thetis. 
kinds,  amounting  altogether  in  value  to  about  810,000  dollars. 

On  the  following  day  she  strucK  against  the  rocks  of  the  island 

of  Cape  Frio,  on  the  coast  of  Brazil,  and  after  having  been  driven 

along  the  coast  about  a  third  of  a  mile,  sunk.     Intelligence  of 

this  loss  was,  on  the  10th  of  December,  by  a  letter  brought 

overland  by  Lieutenant  Hamilton  of  the  Thetis,  communicated 

to  Rear- Admiral  Sir  Thomas  Baker,  K.C.B.,  commander-in-chief 

of  the  South  American  station,  then  at  Bio.     On  the  11th,  the 

Admiral,  with  the  Clio,  the  Algerine,  (Commander  Martin,)  the 

Adelaide,  (tender  attached  to  the  Warspite,  Lieut.  G.  Hathorn,) 

the  launch  of  the  War  spite,  (flag-ship,)  and  with  his  own  barge, 

put  to  sea  for  Cape  Frio,  but  after  beating  about  for  three  days 

returned,  and  on  the  14th  proceeded  over  land.    Upon  his  arrival 

he  found  that  the  above-named  vessels  had  reached  the  bay. 

The  place  where  the  frigate  had  sunk  proved  to  be  a  small  inlet, 

surrounded  on  three  sides  by  almost  inaccessible  cliffs,  and  the 

depth  of  water  was  afterwards  ascertained  to  vary  from  three 

and  a  half  to  twenty-four  fathoms,  with  a  *bottom  strewed  with       [  *16  ] 

large  rocks.     The  Admiral  remained  at  Cape  Frio  for  ten  days, 

during  which  time  H.M.  frigate  Druid  arrived ;  but  it  did  not 

appear  that  in  the  course  of  those  ten  days  any  attempt  was 

made  to  recover  the  lost  property,  beyond  guarding  the  wreck, 

(intrusted  to  the  sloop  Algerine,)  and  saving  any  thing  that  might 

come  to  hand.     The  hull  of  the  Thetis  was  at  that  time  entire ; 

but  shortly  afterwards  went  to  pieces.     While  Admiral  Baker 

was  thus  absent.   Captain   Thomas  Dickinson,  of  H.M.  sloop 

Lightning,  who  had  arrived  at  Bio  de  Janeiro  on  the  6th  of 

December,  employed  himself  in  obtaining  information  as  to  the 

position  of  the  wreck,  and  other  localities  connefted  with  it,  also 

in  inquiring  for  skilful  persons,  and  in  searching  for,  devising, 

and  preparing  instruments  that  might  be  useful.     These  were 

subsequently  approved  of  by  the  Admiral.     There  being  no 

diving-bell  at  Bio,  Captain  Dickinson  suggested  that  a  bell  might 

he  formed  out  of  iron  tanks,  and  the  Admiral  accordingly  ordered    * 

two  tanks  to  be  furnished  from  the  Warspite,  and  authorized  him 

to  purchase  iron  bars  for  the  bell,  and  also  an  air-pump.    With 

the  assistance  of  Mr.  Jones,  the  carpenter  of  the  Lightning,  and 


774  1833.    ADM.     8  HAG.  15—17.  [b-b. 

H.M.8.       an  engineer  named  Moore,  (who  had  been  employed  by  the 

Thetis  *     •/  ^^ 

Brazilian  Government  and  who  was  engaged  by  Captain  Dickin- 
son,) the  bell  was  constructed ;  and  also  under  his  immediate 
direction,  air  hoses  were  so  formed  that  they  were  used,  with 
occasional  repair,  throughout  the  salvage  operations.  The  bell 
was  worked  from  the  Warspitey  and  found  to  succeed.  Captain 
Dickinson  then  upon  his  application  was  supplied  by  Admiral 
Baker  with  Captain  Fisher's  watering  apparatus;  with  some 

[  ^16  ]  stores,  a  net  to  enclose  the  cove,  *which  Admiral  Baker  had 
planned  and  caused  to  be  made,  also  with  two  men  (from  the 
Clio)  accustomed  to  a  diving-bell,  and  a  mechanist,  named 
Stebbing,  from  the  Warspite ;  and  sailed  on  the  24th  of  January, 
1881,  with  a  Brazilian  launch  in  tow. 

Upon  the  arrival  of  Captain  Dickinson  in  the  harbour  of  Cape 
Frio  on  the  80th  of  January,  he  there  found  the  Algerine,  Adelaide ^ 
and  the  Warspite  launch,  in  charge  of  Mr.  Wood,  the  master  of 
the  Warspite;  and  upon  the  beach,  portions  of  the  masts  and 
of  other  spars  of  the  Thetis.  A  first  object  was  to  provide  for 
the  suspension  of  the  diving-bell ;  and  Captain  Dickinson  having 
relinquished  the  plan  (as  impracticable)  of  suspending  it  from 
a  cable  across,  consulted  with  Mr.  Ball,  the  carpenter  of  the 
Warspite,  and  Mr.  Jones,  and  set  a  party  to  work  on  the  8rd  of 
February  in  order  to  form  a  derrick,  or  crane,  from  the  spars 
that  had  been  recovered.  The  Admiral's  preventer  net  was  laid 
down.  Tents  were  constructed  to  obviate  as  much  as  possible 
the  necessity  of  the  crew  passing  a  dangerous  bar  in  going  to 
and  fro  from  the  Lightning  to  the  place  of  operations.  The 
Adelaide  was  dispatched  to  Bio  for  a  supply  of  cordage  to  rig  the 
derrick ;  the  Admiral  expressed  himself  favourable  to  the  plan ; 
and  when  the  derrick  was  ready  to  be  erected,  sent  the  necessary 
rigging,  and  about  seventy  men  to  assist  in  erecting  the  machine. 
This  work  was  accomplished  on  the  12th  of  April.  On  the  12th 
of  February,  various  articles,  and  among  them  the  stream  chain 
cable,  were  recovered.  On  the  16th,  Captain  Dickinson  gave 
directions  for  a  small  diving-bell  to  be  constructed  out  of  a  one 

[  'IT  ]  ton  tank  and  the  remains  of  a  two  ton  *tank,  and  the  Warspite* s 
launch  to  be  prepared  for  working  it ;  and  on  the  4th  of  March, 
after  a  previous  trial  in  the  harbour  and  the  arrangement  of  a 
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code  of  bell-signals.  Lieutenant  Hathom,  of  the  Adelaide,  and  H.M.S. 
a  companion  descended  to  within  a  short  space  of  the  bottom : 
they  remained  in  the  bell  nearly  two  hours,  the  proper  working 
of  it  was  satisfactorily  established,  and  was  resumed  when  the 
cove  was  not  too  agitated :  on  the  7th  it  was  again  lowered  with 
two  men ;  and  in  the  course  of  a  week  many  feet  of  the  keel  and 
several  timbers  were  found,  and  the  position  of  the  wreck  pretty 
well  ascertained.  By  the  evening  of  the  18th,  a  space  of  about 
800  feet  square  had  been  examined,  and  the  distance  from  the 
cliff  to  the  place  where  Captain  Dickinson  had  reason  to  hope 
that  the  treasure  would  be  found,  being  now  ascertained  to  be 
150  feet  from  the  nearest  point,  (which  was  about  80  feet  beyond 
where  the  ship  was  stated  to  have  sunk,)  it  became  necessary  to 
increase  the  length  of  the  derrick,  and  from  the  small  stock  of 
materials,  to  alter  also  its  original  position.  On  the  81st,  treasure 
was  first  recovered,  and  before  11  a.m.,  8,000  dollars  had  been 
brought  up ;  information  of  this  event  was  immediately  dis- 
patched to  the  Admiral  by  the  Adelaide.  The  work  continued 
till  dark,  when  large  torches  were  prepared,  by  means  of  which 
the  bell  was  again  in  operation  from  nine. at  night  till  two  a.m. 
on  the  1st  of  April.  The  result  of  this  continued  labour  was  a 
recovery  of  6,826  dollars,  besides  upwards  of  200  pounds  of 
silver,  and  also  some  gold.  By  half  past  five  on  that  morning 
the  work  was  renewed ;  and  after  having  removed  rocks  of  various 
magnitudes,  (in  *the  interstices  of  which  and  under  heaps  of  [  *18  ] 
rubbish  the  treasure  was  found,)  before  11  a.m.  upwards  of  4,000 
dollars  in  value  had  been  taken  up.  From  this  time  till  the  8th 
the  bell  was  successfully  in  use  by  day  and  by  torch-light  as  much 
as  the  weather  permitted ;  and  all  the  treasure  which  lay  on  the 
immediate  surface,  or  could  be  found  by  a  removal  of  the  small 
adjacent  rocks,  had  been  discovered.  By  the  12th  the  derrick 
was  erected,  and  the  Adelaide  was  dispatched  to  Bio  with  the 
men  lent  to  assist  in  the  launching,  raising  and  fixing  that 
machine;  and  on  the  21st  the  Adelaide  again  set  sail  for  Bio 
with  the  whole  of  the  officers  and  artificers  of  the  Warspitey 
which,  in  consequence  of  orders  from  the  Admiral,  were  dis- 
charged and  sent  to  their  ship ;  and  on  the  80th  returned  with 
twenty-four  hands  from  the  Warspite,  in  charge  of  an  acting 
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H.M.R.       lieutenant  and  two  passed  mates ;  these  with  the  launch's  crew 

Thkttr 

made  forty-seven  persons,  who  remained  at  Cape  Frio  fifteen 
days. 

On  the  11th  of  May  the  derrick  was  brought  into  operation : 
large  rocks  were  bored  and  prepared  for  removal ;  and  on  the 
following  day  a  rock  estimated  by  admeasurement  to  weigh  about 
eight  tons  was  removed :  several  other  large  rocks  were  displaced, 
and  some  treasure  discovered.  On  the  15th  other  rocks  were 
turned  over,  one  of  them  estimated  at  thirteen  tons'  weight. 
Treasure  was  then  found  with  such  success  and  rapidity,  that 
when  the  derrick  had  been  worked  on  but  eight  days,  50,000 
dollars  in  value  had  been  taken  up  and  secured.  During  that 
period  H.M.S.  -Erfen,  Captain  W.  F.  Owen,  arrived,  bringing 

[  'Id  ]  orders  from  the  Admiral  to  send  back  the  whole  of  the  *per8on8 
belonging  to  the  Warspite,  excepting  Dewar  and  Littlejohns, 
together  with  the  launch.  Captain  Owen  remained  at  Cape  Frio 
five  days,  and  the  construction,  erection,  and  working  of  the 
derrick  met  with  the  fullest  commendation  of  that  scientific  and 
enterprising  officer.      [The  original  report  quotes  his  affidavit, 

L  20  ]  which  gave  details  of  the  operation.]  Captain  Owen  supplied 
Captain  Dickinson  with  the  fire  engine  of  the  Ed^n  to  be  altered 

[  *2i  ]  into  an  air-pump ;  and  then  *sailed  with  124,000  dollars,  consigned 
to  the  Bank  of  England,  being  the  first  shipment  of  the  specie 
that  had  been  received. 

On  the  18th  of  May  the  wind  came  on  to  blow  from  the  south, 
and  gradually  increased,  till  early  on  the  19th  it  blew  such  a  gale 
that  the  spray  beat  over  the  heights,  and  Captain  Dickinson, 
after  watching  the  effects  of  the  sea  upon  the  derrick  for  upwards 
of  a  dozen  hours,  experienced  the  mortification  of  its  being 
broken  off  at  about  twenty  feet  from  the  keel.  This  disaster 
had  been  foreseen  in  some  measure,  and  in  a  few  minutes  after, 
while  several  hands  were  employed  in  saving  rigging  from  the 
derrick,  others  were  employed  in  preparing  the  localities  to 
receive  a  suspension  cable.  (This  suspension  cable  was  stated 
by  Captain  Dickinson  to  have  been  entirely  different  from  that 
designed  previously  to  his  leaving  Bio.)  On  this  occasion  the 
first  lieutenant,  Mr.  Delafons,  nearly  lost  his  life.  He  ventured 
down  one  of  the  cliffs  to  fasten  a  rope  to  a  guy  of  great 
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importance,  and  just  as  he  bad  accomplished  it,  a  sea  struck       H.M.s. 

Thetis. 
him  and  beat  him  from  bis  position ;  but  be  fortunately  caught 

bold  of  the  guy,  and  managed  to  cling  fast  until  those  above 

threw  him  a  rope,  which  having  made  fast  to  himself  he  was 

hauled  up  and  rescued.     On  the  20th  Captain  Dickinson  sent 

him  over  land  to  inform  the  Admiral  of  the  accident  to  the 

derrick,   and  of  the  device  of  the  suspension  cable.     Much  of 

the  gear  and   spars  of  the  derrick  were  saved,  and  with  the 

assistance  of  some  carpenters  from  Gape  Frio  the  Brazilian 

launch  was  fitted  with  the  small  air-pump  and  the  diving-bell. 

Dewar  descended  in  it,  but  the  hose  suddenly  bursting,  the  bell 

filled,  and  he  was  *obliged  to  swim  to  the  surface,  when  he  was       [  *22  ] 

taken  up  in  a  very  bruised  and  dangerous  state.     On  the  80th 

all  the  boats  were  in  the  cove.     Mr.  Pope  was  in  command  of  the 

bell-boat,  and  the  work  was  going  on  with  great  success  until 

early  in  the  afternoon,  when  the  wind,  without  the  least  warning, 

set  in  from  the  westward,  and  in  a  few  minutes  there  was  a 

terrific  sea.     The   boats    ultimately   regained   the   harbour  in 

safety ;  and  on  this  occasion  the  officers  and  men,  particularly 

Captain  Dickinson  and  Mr.  Pope,  displayed  much  promptitude, 

fearlessness,  judgment,  and  presence  of  mind  and  skill.     Until 

the  10th  of  June  the  weather  did  not  admit  of  the  operations  in 

the  cove  being  resumed ;  in  the  mean  time  the  launch  had  been 

raised  a  streak,  and  her  bottom  strengthened  so  as  to  give  her 

stability  to  bear  the  weight  of  the  bell  in  a  rough  sea.     On  that 

day,  after  being  occupied  a  few  hours  in   clearing  away  the 

rubbish,  they  recovered  upwards  of  80,000  dollars ;  and  on  the 

thre«  following  days  more  treasure  was  raised,  and  they  also  took 

up  a  large  quantity  of  shot,  iron  ballast,  and  other  articles  of 

iron  and  copper ;  and  removed  some  rocks.     On  the  19th,  H.M. 

packet  Calypso  arrived,  and  having  received  on  board  127,000 

dollars,  sailed  for  England.     It  was  not  till  the  29th  that  the 

work  in  the  cove  could  be  resumed,  when,  upon  the  removal  of 

a  large  rock,  treasure  to  the  value  of  88,000  dollars  was  taken 

up.     During  the  first  week  in  July,  Captain  Dickinson,  from  the 

state  of  the  weather  and  of  his  health,  and  to  keep  the  Lightning 

fit  for  the  general  service  of  the  station,  was  on  board.     A 

capstan,  sent  by  the  Admiral,  was  placed  on  the  main  cliff ;  he 
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H.M.s.  also  at  this  time  ^supplied  a  large  net,  by  which  the  men  got  a 
•OQ  1  supply  of  fish,  which  was  very  serviceable.  On  the  8th  a  good 
deal  of  treasure  was  found.  On  the  11th,  Mr.  Linzee,  mate  of 
the  Adelaide,  two  of  the  men,  a  boy  belonging  to  the  Lightning^ 
and  Moore  the  engineer,  who  had  only  recently  returned  from 
Bio,  were  lost  by  the  upsetting  of  the  long  boat  in  crossing  the 
bar.  Prior  to  this,  not  a  life  had  been  lost  by  casualty.  The 
bodies  were  found  and  buried  at  the  island.  Moore  left  a  widow, 
(on  whose  behalf  an  appearance  was  given  in  this  cause,)  and 
five  children.  Captain  Dickinson,  immediately  upon  the  death 
of  Moore,  directed  that  his  widow  should  be  paid  ten  pounds  a 
month  until  the  service  was  completed ;  and  a  subscription, 
nearly  amounting  to  fifty  pounds,  was  raised  by  those  engaged  in 
the  operations,  for  her  relief.  On  the  12th,  18th,  and  14th,  the 
operations  were  successful;  on  the  28rd  the  Adelaide  arrived 
with  an  account  of  a  revolution  at  Bic,  and  with  orders  to 
Captain  Dickinson  from  Captain  G.  W.  Hamilton  of  H.M.S. 
Druid,  (then  senior  officer  at  Bio,  in  the  absence  of  the  Admiral, 
who  had  been  ordered  to  the  Cape  of  Good  Hope  and  the 
Mauritius,)  to  join  him,  after  making  arrangements  to  guard  the 
machinery  and  stores.  In  regard  to  the  machinery  and  works  on 
the  cliff,  there  existed  on  the  part  of  the  Brazilian  Government 
much  jealousy.  Captain  Dickinson,  having  selected  some  young 
gentlemen  and  twelve  of  the  crew,  and  placed  them  under  the 
command  of  Mr.  Frederic  Bead,  the  acting  second  lieutenant, 
and  supplied  him  with  instructions,  sailed  on  the  25th  and 
arrived  at  Bio  on  the  80th  with  112,000  dollars  on  board,  which 

[  ♦24  ]  *on  the  2nd  of  August  were  shipped  on  board  H.M.S.  Tribune, 
On  the  25th  the  Lightning  returned  to  Cape  Frio,  and  found  their 
shipmates  lame  and  in  a  most  pitiable  state,  from  the  insects  and 
from  ulcers,  having  every  toe  and  foot  and  almost  every  hand 
bound  up  with  rope  yam  and  rags.  They  were  immediately 
removed  to  the  ship,  put  under  the  care  of  the  surgeon, 
Mr.  Dabbs,  and  were  restored  to  health.  The  Lightning  was 
placed  in  her  former  berth  and  state ;  the  bell  launch  smd 
boats  recaulked  and  repaired,  and  on  the  2nd  of  September  the 
operations  in  the  cove  were  successfully  resumed.  On  the  18th 
the  suspension  cable  was  for  the  first  time  brought  into  U6e> 
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and  treasure  recovered.  A  quantity  of  recovered  stores  was  H.M.S. 
dispatched  by  the  Adelaide  to  Bio :  and  the  large  bell  was  com- 
pleted. The  weather  throughout  that  month  was  extremely 
adverse  to  the  working  of  the  bell,  and  much  sickness  prevailed. 
During  October  the  suspension  cable  was  much  improved,  and 
was  found  to  be  admirably  adapted  for  removing  rocks  and  for 
raising  the  heavy  stores,  such  as  anchors,  chain  cables,  and  guns. 
On  the  25th  a  survey  was  made  of  the  preventer  net  brought 
from  Bio,  when  the  chain  cable  at  the  bottom  was  found  to  be 
broken,  and  the  net  itself  destroyed.  On  the  following  day 
about  96,000  dollars  were  shipped  on  board  the  Lyra.  During 
November  there  were  but  six  days  in  which  the  operations  in  the 
cove  could  be  carried  on.  In  the  early  part  of  that  month 
Captain  Dickinson  was  invalided;  and  [in  consequence  of  the 
medical  report  on  his  condition]  Lord  James  Townshend  directed  [  25  ] 
the  senior  lieutenant  of  H.M.S.  Dublin^  ''to  proceed  to  Gape 
Frio  by  land,  to  take  command  of  the  Lightning,  with  orders,  if 
Commander  Dickinson  was  alive,  to  send  him  at  once  to  Bio." 
Upon  the  arrival  of  that  officer  such  a  favourable  change  had 
taken  place  in  Captain  Dickinson's  health,  that  he  retained  the 
command.  Towards  the  close  of  November  there  were  twenty 
on  the  sick  list,  which  number  was  by  the  end  of  December, 
♦doubled.  On  the  22nd,  however.  Lieutenant  Delafons  and  [*26] 
Mr.  Pope,  the  master,  thoroughly  surveyed  the  cove,  and  found  in 
eleven  fathoms  five  large  bars  of  silver  weighing  829  pounds. 
Subsequently  several  rocks,  of  which  one  was  upwards  of  eight 
tons  in  weight,  were  removed,  and  by  the  15th  of  December 
treasure  to  the  value  of  about  80,000  dollars  had  been  taken  up 
from  a  space  not  more  than  eight  feet  square.  On  the  81st  of 
December  the  fifth  shipment,  by  the  Pigeon  packet,  in  value  about 
65,000  dollars,  was  made. 

The  months  of  January  and  February,  1882,  were  passed 
chiefly  in  raising  guns  and  stores ;  and  the  harbour  derrick  was 
very  useful  in  landing  them.  On  the  22nd  of  January  the  diving- 
bell  was  found  to  be  quite  worn  out ;  but  in  thirty-six  hours  a 
new  one,  being  the  fifth,  was  constructed.  From  the  5th  to 
the  15th  of  February,  Admiral  Baker  was  at  Gape  Frio.  The 
weather  was   extremely   unfavourable;    but  he   witnessed  the 
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H.H.S.       operation  of  taking  up  a  nine  pounder  and  some  chain  cable.     By 

XH£TIS 

the  8th  of  March  twenty-eight  guns  and  nearly  all  the  public  stores 
that  had  been  seen,  were  recovered,  and  some  treasure  was  found 
in  consequence  of  their  removal,  and  of  a  quantity  of  rubbish ; 
and  the  survey  and  report  of  Lieutenant  Deschamps,  who  had 
joined  in  December,  induced  an  expectation  that  the  remaining 
treasure  would  be  discovered  about  the  capstan. 

It  appeared  that  in  November,  1881,  before  the  return  of 
Admiral  Baker  to  Bio,  Captain  Dickinson  had  represented  to 
the  Lords  of  the  Admiralty  that  he  did  not  conceive  that  much, 
if  any,  more  of  the  treasure  could  be  recovered ;  and  connected 

[  'ssT  ]  *with  the  visit,  in  February,  1882,  of  the  Admiral  to  Cape  Frio, 
a  statement  was  made  by  the  Admiral,  (but  which  statement  was 
not  admitted  by  Captain  Dickinson  to  be  correct,)  in  his  claim 
before  the  Court,  ''  that  he  found  Captain  Dickinson  and  the 
persons  engaged  under  him,  in  a  state  of  great  despondency  as 
to  the  further  success  of  the  operations,  and  that  he  addressed 
the  diving  men  and  others,  and  the  work  was  continued."  On 
the  6th  of  March  the  Adelaide  arrived  in  the  harbour  of  Cape 
Frio,  bringing  a  dispatch  from  Sir  Thomas  Baker  (dated  at  Rio 
on  the  2nd)  to  Captain  Dickinson  [instructing  him  to  report  and 
give  up  charge  of  the  enterprise  to  Captain  de  Boos  of  H.M. 
sloop  Algerine.]  + 

[  29  ]  In  Captain  Dickinson's  journal,  signed  by  himself,  the  master 

of  the  Lightning  and  the  captain's  clerk,  a  document  which  was 
before  the  Court,  the  last  entry  was,  in  substance,  as  follows : 
*'  March  9th,  worked  the  bell  all  day,  and  obtained  some  copper 
bolts  and  articles  of  iron.  The  captain  descended  in  the  bell 
to  survey  the  bottom  of  the  cove  previous  to  giving  up  the  charge 
of  the  enterprise  to  the  Honourable  Captain  de  Boos.  Becovered 
to-day  517  dollars  189  pounds  14J  ounces  bar  silver,  224  pounds 
8  ounces  plata  pina,  8  pounds  of  old  silver."  "  At  the  period  of 
resigning  the  enterprise  we  were  working  on  a  part  in  which 
there  was  a  large  quantity  of  treasure." 

t  The  extract  from  the  '^instnic-  concise  account  of  the  loss  of  the 

tions  '*   [in   the   original   report]  is  Thetis,)  with  drawings.    The  narra- 

taken    from     Captain    Dickinson's  tive  was  published  by  Longman  St 

•*  Narrative    of   the    Operations   at  Co.  1836. 
Cape  Frio,*'  (to  which  is  prefixed  a 
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On  the  10th  of  March  Captain  Dickinson  delivered  to  Captain       U.M.s. 

Thstts. 

de  Boob,  pursuant  to  the  Admiral's  orders,  a  written  account  of 
the  state  of  the  enterprise,  with  various  remarks,  concluding  with 
his  "  most  sincere  wishes  that  Captain  de  Boos  might  bring  to  a 
termination  this  great  undertaking  ''^with  as  much  success  and  as  [  *so  ] 
little  casualty  as  it  had  been  commenced  and  conducted  up  to  the 
present  time.'' 

[A  letter  from  Captain  Dickinson  on  transmitting  his  narrative 
to  the  commander-in-chief.  Sir  Thomas  Baker,  to  be  forwarded 
to  the  Admiralty,  dated  10th  April,  1882,  is  here  set  out  in  the 
report.  Its  purport  is  to  commend  the  officers  and  petty  officers 
concerned  in]  "  a  work  which  I  believe  may  be  placed  on  the  list  [  3i  ] 
of  the  greatest  undertakings  performed  by  the  *British  navy,  [  •32  ] 
and  which  British  seamen  alone  could  have  accomplished." 

The  conclusion  of  the  enterprise  is  given  in  the  words  of 
Captain  de  Boos'  narrative. 

"  On  the  7th  of  March  the  ship's  company  of  the  Algerine  were 
employed  in  replacing  the  spars  removed  by  the  Lightning,  and 
in  making  themselves  acquainted  practically  with  the  work  in  the 
cove  over  the  wreck  of  the  Thetis.  On  the  10th  of  March  we  took 
charge  of  the  undertaking,  having  left,  to  assist  the  Algerine's 
men,  15  supernumeraries  from  the  Lightning,  and  5  from  the 
Warspite.  The  diving-bell  was  at  this  time  worked  by  means  of 
a  boat,  and  as  a  very  small  degree  of  swell  instantly  stopped  our 
progress,  we  had  plenty  of  opportunities  to  make  such  prepara- 
tions for  the  health  and  comfort  of  our  people  as  suggested 
themselves.  After,  therefore,  having  freshened  the  nips  of  all 
the  hawsers  and  cables  in  the  cove,  and  examined  and  put  in 
order  all  the  air-pumps,  &c.,  &c.,  it  was  our  care  to  new  thatch 
and  whitewash  the  houses ;  arrangements  were  likewise  made  to 
keep  up  a  supply  of  water  from  the  village,  distant  two  miles 
across  the  bar,  as  all  the  pools  of  fresh  water  we  found  completely 
dried  up  at  the  island.  On  the  16th,  a  minute  survey  was  taken 
of  the  bottom  and  a  ground  plan  made,  when  it  was  observed 
that  the  form  of  the  spot  where  the  spirit-room  had  discharged 
its  valuable  contents,  when  the  ship  fell  to  pieces,  was  an  ellipse 
of  which  the  major  axis  was  about  43  feet  and  the  minor  81. 
No  treasure  has  ever  been  discovered  beyond  the  limits  of  this 
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H.M.S.       place.     It  was  found  by  us  to  be  occupied  by  large  boulders  of 
r*33l        *granite,  the  interstices  between  which  were  filled  up  by  guns 
and  fragments  of  the  wreck,  mixed  up  with  the  precious  metals, 
in  most  parts  forming  compact  masses,  which  it  was  difficult  and 
tedious  to  separate.    All  the  northern  portion  of  this  space,  or 
that  nearest  the  rocks,  we  observed  had  been  removed,  and  the 
rest  searched  by  our  predecessors.     The  greater  part  of  the  rocks 
however  remained   untouched;   and   on  the   strength  of  these 
surveys  and  observations,   confirmed   by   constant  subsequent 
visitations,  we  at  once  established  a  system  of  work,  from  which, 
to  the  end  of  our  operations,  we  never  deviated.     It  was  this : 
that  whether  our  labours  pi*oved  successful  or  the  reverse,  we 
would  clear  and  remove  all  the  rubbish  within  the  space  alluded 
to  and  its  immediate  neighbourhood ;  that  after  this  should  be 
completed,  our  next  object  would  be  to  endeavour  to  remove  all 
the  rocks  one  by  one,  commencing  by  the  smallest  and  ending 
with  the  largest  and  most    unwieldy.     On  such  a  system,  if 
properly  pursued,  on  turning  the  last  rock  it  is  obvious  that  the 
place  would  be  cleared,  and  that  our  labours  would  terminate. 
On  the  17th,  we  got  up  an  18-pounder  long  gun.     On  the  19th, 
we  experienced  one  of  those  mortifying  checks  from  a  change 
of  wind  which,  till  we  altered  the  plan  we  found  in  operation  of 
working  the  diving-bell,  entirely  and  constantly  interrupted  our 
progress,  discouraged  the  workmen,  and  delayed  the  operations. 
On  the  28th,  under  circumstances  of   considerable  swell  and 
great  depth  of  water,  (lOJ  fathoms,)  we  succeeded  in  recovering 
part  of  a  chain-cable  which,  with  a  net  attached,  had  been  most 
[  *3*  ]       judiciously  thrown  over  the  mouth  of  the  cove,  to  prevent  *the 
different  articles  of  the  frigate's  equipment  being  washed  into 
deep  water.     I  happened  to  be  in  the  bell  on  this  occasion,  and 
can  testify  to  the  quantity  of  heavy  articles   which  had  been 
arrested  by  this  means.     On  the  29th,  we  recovered  the  stream 
anchor  from  under  a  large  rock.     On  the  81st,  we  got  up,  by  a 
heavy  purchase,  the  remainder  of  the  chain-cable.     Our  attention 
was  now  particularly   turned  to  selecting  such  spots  on  the 
surrounding  cliffs  as  were  judged  best  for  fixing  our  purchases 
to,  as  it  was  our  object  to  trust  more  to  these  securities  than 
either  to  the  boats  or  suspension  cables ;  and  it  is  to  this  plan 
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that  I  mainly  attribute  the  non-occurrence  of  any  accidents  in       H.M.S. 

Thetib 

our  subsequent  operations.    When  an  eligible  point  had  been 

chosen,  an  eye-bolt  was  immediately  placed  and  leaded,  and  thus 

in  all  directions  we  had  points  to  which  we  could  direct  the  force 

of  our  main  capstan.     One  of  these  was  distant  nearly  286  feet 

from  the  object  to  be  moved,  and  as  much  as  600  feet  from  the 

capstan.     On  the  8th  of  April,  having  in  the  course  of  our  work 

cleared  around  a  long  gun  which  was  situate  beneath  a  large 

rock,  after  various  applications  of  our  power,  and  the  removal 

of  three  rocks,  we  succeeded  in  disengaging  and  getting  it  up. 

The  observations,   which    we    were    enabled   to  make  at  the 

removal  of  this  gun,  confirmed  our  determination  not  to  touch 

the  remaining  rocks  until  all  the  space  was  thoroughly  cleared 

around  them.     On  the  18th,  the  BHtomart  transport  arrived, 

when  we  loaded  her  with  all  the  anchors  and  guns  which 

ourselves  and  our  predecessors  had  got  up,  together  with  many 

tons  of  recovered  iron.     As  the  transport  lay  at  the  distance  of 

two  *miles,  and  as  these  ponderous  articles  had  to  cross  the  bar,        [  *35  ] 

we  considered  ourselves  fortunate  in  accomplishing  this  duty  and 

dispatching  the  vessel  by  the  morning  of   the  17th.     At  this 

period  we  experienced  considerable  delay  from  the  unfavourable 

state  of  the  weather ;  an  interval  of  17  days  elapsing,  from  the 

11th  to  the  28th,  without  the  boats  being  able  to  go  out ;  again 

from  the  4th  of  May  till  the  16th,  though   the  weather  was 

moderate,  still  the  swell  over  the  wreck  was  just  so  great  as 

to  prevent  the  diving-bell  from  working.     It  was  during  these 

tedious  and  harassing  periods  that  we  determined  to  adopt  a 

totally  new  system  of  work,  and,  instead  of  using  the  boats,  to 

avail  ourselves  of  the  suspension  cabks  which  had  hitherto  been 

employed  only  to  get  up  guns  and  heavy  articles  from  the  bottom. 

Thq  small  diving-bell  had  never  been  suspended  to  them.     On 

the  16th,  we  moved  a  large  rock  (9  feet  by  5J)  and  discovered 

beneath  it  a  quantity  of  treasure.     The  22nd  was  the  first  day 

on  which  we  tried  the  effect  of  the  cables,  and  in  the  afternoon 

in  a  south-west  wind  and  considerable  swell,  the  divers  succeeded 

in  bringing  up  some  treasure  and  bars  of  silver.     Before  this, 

even  the  probability  of  a  south-west  wind  coming  on  would  have 

deterred  us  working  from  the  boats.     The  gain  in  time,  the 
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H.M.S.  security,  and  above  all,  the  steadiness  below  the  water,  obtained 
by  the  use  of  the  cables,  now  every  day  became  more  apparent, 
and  gave  fresh  spirits  to  all  employed  to  go  through  with  the 
remainder  of  the  work — ^the  removal  of  the  large  rocks,  whose 
size  was  now  fully  developed.  On  the  29th  and  80th,  great 
inconvenience  and  delay  having  been  experienced  by  the  distance 

[  *36  ]  (two  miles)  at  which  *the  Algerine  was  moored  on  the  farther 
side  of  the  bar,  we  shifted  her  round  and  anchored  opposite  our 
huts,  and  at  not  more  than  four  cables'  length  distance  from  the 
wreck  itself ;  this  much  facilitated  our  operations.  On  the  15th 
we  tried  the  bell  in  a  heavy  swell,  and  succeeded  in  recovering 
some  treasure,  but  we  found  the  wash  very  great  at  the  bottom  ; 
in  the  event  of  our  not  succeeding  by  purchases  in  moving  the 
large  rocks,  our  attention  was  now  occupied  in  experiments  in 
blowing  and  rending  the  granite,  and  I  have  little  doubt  but 
that,  had  the  former  method  failed,  we  should  have  been  able  to 
effect  our  object  by  these  means.  The  skill  and  ingenuity  of  oar 
men  were  never  more  conspicuous  than  on  this  occasion.  On 
the  22nd  we  succeeded  in  moving  a  large  round  rock  of  about 
7  feet  diameter  the  distance  of  about  40  feet,  and  discovered  a 
large  bed  of  treasure  beneath  it.  The  stench  of  some  decayed 
meat  below  was  very  distressing  to  the  divers.  A  82-pounder 
carronade  was  recovered  on  the  26th.  On  the  28th  we  made  our 
first  great  effort  in  removing  a  rock  called  the  clump  rock  from 
its  shape.  It  was  difficult  to  calculate  its  dimensions,  but  it 
could  not  have  been  less  than  40  tons  in  weight.  Our  first 
attempt  failed.  On  the  second,  when  a  slight  change  of  direction 
in  the  purchases  had  been  given,  this  ponderous  mass  started 
from  its  position  and  rolled  nearly  42  feet ;  some  treasure  waa 
found  beneath  it.  On  the  29th,  the  supernumeraries  belonging 
to  the  Lightning  left  us,  but  as  our  own  men  had  acquired  a 
thorough  knowledge  of  the  work,  we  did  not  experience  any 
delay  from  this  loss.     On  the  1st  of  July,  we  determined  to  move 

[  •37  ]  the  gun  rock,  which  was  the  next  in  size  *greater  than  the 
clump?;  and  after  all  was  ready,  by  a  great  simultaneous  effort, 
this  huge  impediment  was  dragged  from  its  position.  The 
estimated  weight  of  the  stone  was  60  tons.  On  the  4th  we 
recovered  the  last  long  gun,  which  was  in  sight.     On  the  5th,  in 
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consequence  of  five  hours*  attentive  survey  by  myself,  we  deter-  H.M.S. 
mined  to  move  a  large  rock  again,  which  had  been  turned  in  the 
early  days  of  our  operations  before  our  system  of  work  had  been 
finally  established,  and  the  enormous  sum  of  nearly  24,000 
dollars  was  found  beneath  it.  By  the  2l8t  we  had  completely 
cleared  down  to  the  granite  bottom  all  the  space  occupied  by 
these  rocks,  and  there  only  remained  unexamined  one  place 
which  was  occupied  by  a  stone  of  vast  dimensions.  It  was  17  feet 
long,  7  feet  in  average  breadth,  and  8  feet  deep,  which,  allowing 
the  cubic  foot  of  granite  at  188  poundd,  would  make  its  weight 
68  tons ;  but  the  determination  of  the  Algenne's  ship's  company 
was  not  to  be  daunted  even  by  such  an  obstacle ;  and  in  order 
that  we  might  leave  no  doubt  or  regret  behind,  it  was  determined 
as  a  last  effort,  at  all  hazards,  to  remove  it.  Every  impediment 
having  been  accordingly  taken  away  in  its  intended  path,  and  the 
declivity  of  the  ground  properly  ascertained,  three  lewis  irons 
were  fixed  in  the  inshore  extremity,  and  the  tackles  secured  by 
pendants  to  them.  To  give  an  idea  of  the  power  required,  it 
will  be  enough  to  describe  our  cable  purchase.  A  tackle  was 
applied  to  the  fall  of  a  three-fold  purchase,  and  this  was  led  to  a 
capstan  of  great  force,  having  thirty  men  upon  it.  Happily  our 
first  effort  was  successful,  and  on  the  diving-bell  going  down,  this 
huge  stone  was  found  to  have  moved  a  considerable  ^distance ;  [  '^^  ] 
nothing  was  discovered  beneath  it,  but  we  had  the  satisfaction  of 
knowing  that  no  exertion  had  been  wanting  on  our  parts  to  the 
satisfactory  accomplishment  of  our  duty.  The  three  following 
days  were  spent  in  re-examining  the  bottom  and  in  getting  up  the 
last  fragments  of  the  frigate's  keelson,  when  finding  that  nothing 
was  left  of  which  the  value  or  importance  could  warrant  our 
remaining,  having  myself  frequently  and  minutely  searched  the 
ground,  and,  15-16ths  of  the  property  having  been  recovered,  on 
the  27th  of  July  we  quitted  the  Brazilian  territory." + 

Upon  the  arrival  in  this  country  of  the  first  consignments  of 
the  treasure  or  bullion,  the  Admiralty  proctor  arrested  it  as 
derelict,  and  as  such,  droits  of  Admiralty.     Upon  this  a  claim 

t  588,801  dollars  were  recovered      recovered    were    valued    at    about 
by  the  Lightning,  and  161,500  by  the      2,000/. 
Algerine.      The   Government   stores 
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H.M.S.  was  made  on  behalf  of  the  owners  and  proprietors ;  and  restitu- 
tion, subject  to  the  salvage  and  expenses,  was  ordered  in  the 
usual  way ;  and  also  a  decree  of  appraisement  and  sale.  On  the 
12th  of  May,  1882,  the  net  proceeds  of  the  bullion,  then  arrived, 
was  reported  by  the  deputy-marshal  of  the  Admiralty  at  94,6422. ; 
and  the  Judge  directed  47,000Z.  to  be  paid  out  of  the  registry  to 
the  claimants,  on  behalf  of  the  owners  and  proprietors,  without 
prejudice  to  any  question.  As  further  consignments  arrived  in 
England  they  were  also  arrested,  and  the  actions  in  respect 
thereof  consolidated. 

[  ^89  ]  An  appearance  was  given  for  Captain  Dickinson,  *and  the 

officers  and   crew  of  H.M.  sloop  Lightning,  as  salvors.     The 
grounds  of  their  claim  are  sufficiently  obvious. 

Claims  were  also  given  for  Captain  Talbot,  and  the  officers 
and  crew  of  H.M.S.  Warapite ;  also  for  Bear- Admiral  Sir 
Thomas  Baker,  G.C.B.,  as  the  principal  salvor ;  and  subsequently 
for  the  Hon.  Captain  De  Boos,  and  the  officers  and  crew  of  the 
Algerine,  as  salvors  in  respect  of  161,500  dollars.  An  appearance 
was  also  given  for  the  widow  of  Mr.  Moore,  the  engineer. 

A  claim  was  made  by  the  Admiralty  for  certain  expenses, 
amounting  to  18,8882.  8«.  Id.,  incurred  for  pay,  and  in  ropes, 
victualling,  and  wear  and  tear  of  H.M.  ships  Lightning^  Algerine, 
and  A  delaide.  On  the  part  of  Sir  T.  Baker  and  of  the  owners, 
no  objection  was  made  to  such  a  deduction,  either  from  the 
value  of  the  treasure,  or  from  the  salvage. 

The  Admiral,  Sir  T.  Baker,  claimed  in  respect  of  the  whole 
amount  of  treasure  that  had  been  recovered ;  and  on  his  behalf 
it  was  alleged,  **  that  he  had  devoted  his  whole  attention  to  the 
originating  and  carrying  on  the  arduous  operations  which  had 
been  performed  to  effect  the  salvage;  that  he  appropriated 
H.M.  ships  Lightning  and  Adelaide  entirely  to  the  service, 
having  also  the  assistance  of  the  War  spite  and  Algerine,  as 
well  as  every  officer  or  man  of  the  squadron  who  could  be 
spared  from  their  public  duties,  and  who  could  be  in  any 
way  conducive  to  its  success;  that  the  whole  responsibility 
and  expense  of  the  undertaking  had  devolved  upon  him;  that 

f  ^40  ]       he  engaged  *a  party  of  cabalos,  or  native  divers,  at  Bio,  and  sent 
them  to  Cape  Frio,  at  considerable  cost,  although  circumstances 
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over  which  he  had  no  control  rendered  their  services  unneces-       H.M.S. 

Thetib 

sary ;  that  he  had  great  difficulties  to  encounter  in  consequence 
of  the  jealous  feelings  of  the  Brazilian  Government,  who  had, 
from  false  reports  of  interested  and  malicious  persons,  taken 
umbrage  at  the  prolonged  stay  and  interference,  as  it  was  called, 
of  the  British  ships  under  the  command  of  Sir  Thomas  Baker, 
with  the  island  of  Cape  Frio ; .  that  whenever  his  public  duties 
required  him  to  visit  other  parts  of  his  station,  he  left  written 
and  very  particular  directions  for  the  prosecution  of  the  salvage 
services,  with  orders  to  the  senior  officer,  who  might  happen  to 
be  upon  the  spot,  to  give  every  facility  in  his  power  to  Captain 
Dickinson,  and  the  other  persons  engaged  therein,  to  continue  the 
undertaking ;  and  that  he  caused  insurances  from  time  to  time 
to  be  effected  upon  the  treasure  remitted  to  England ;  that  thus 
the  plan  and  attempt  to  recover  the  treasure  originating  with 
him,  and  the  undertaking  being  carried  on  under  his  directions, 
and  at  his  responsibility  and  risk,  the  whole  loss,  in  case  of 
failure,  would  have  fallen  upon  him ;  and  that  also,  had  it  not 
been  for  the  zeal  and  promptitude  with  which  he  applied  his 
personal  funds  and  credit,  and  the  resources  which  his  situation 
as  Admiral  of  the  station  placed  at  his  disposal,  the  enterprise 
•could  either  never  have  been  attempted,  or  if  attempted  must 
speedily  have  been  abandoned." 

On  the  part  of  Captain  Dickinson  it  was  denied  **  that  the 
Admiral  originated  any  part  of  the  operations  *or  measures  for  t  *^i  ] 
effecting  the  operations  at  Cape  Frio;  or  that  he  invented  or 
suggested  the  invention  or  construction  of  instruments  or 
apparatus  used  in  the  recovery  of  the  treasure,  save  the  net, 
which,  it  was  alleged,  was  not  of  any  use.  That  in  respect  of 
the  additional  hands,  a  dispatch  to  Captain  D.,  from  the  Admiral, 
4ated  at  Bio,  on  the  9th  of  March,  1881,  was  referred  to :  it  was 
as  follows  :  *  You  will  clearly  understand  that  all  persons,  without 
exception,  whom  I  may  be  induced  to  send  with  a  view  of  assisting 
you  in  your  present  enterprise,  are  wholly  under  your  control 
while  they  remain  and  have  anything  whatever  to  do  with  your 
operations.'  It  was  also  alleged  that  in  respect  of  any  advances 
made  or  authorized  by  the  Admiral,  the  owners  of  the  property  were 
liable.     It  was  denied,  that  the  Admiral  had  any  difficulties  to 

50—2 
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H.M.8.       encounter  in  consequence  of  the  interference  of  the  Brazilian 

Thetib 

Government ;  but  it  was  admi4)ted  that  certain  unfonnded  reports 
having  been  circulated  respecting  a  pretended  forcible  occupa- 
tion of  Cape  Frio  by  Captain  Dickinson,  and  the  Brazilian 
Government  having  made  a  representation  to  the  British  minister 
at  Bio,  an  inquiry  was  instituted  after  the  departure  of  the 
Admiral  from  the  station,  by  the  senior  officer  in  command,  and 
on  the  report  of  Captain  Dickinson,  and  by  the  interference  of  the 
British  minister,  that  the  misunderstanding  was  cleared  up." 

The  claim  of  the  Warspite  to  share  generally  in  the  salvage, 
rested  on  the  grounds  that  the  schooner  and  launch  belonging  to 
that  ship  being  occupied  in  the  service ;  and  that  officers,  artificers 
[  *42  ]  and  other  men,  as  .  also  various  stores,  were  ^supplied  by  the 
Warspite,  The  claim  was  not  opposed  on  the  part  of  the 
Lightning,  as  regarded  the  officers  and  crews  of  the  schooner  and 
launch;  or  the  artificers,  up  to  the  16th  of  May,  1831 ;  but  was 
resisted  as  regarded  the  Warspite  generally,  alleging  that  ship  to 
have  been  at  the  Cape  of  Good  Hope  from  June,  1831,  till  the 
middle  of  December,  and  that  save  the  arrivals  of  the  schooner 
at  Cape  Frio,  up  to  the  2l8t  of  December  in  that  year,  no  one 
belonging  to  the  Warspite  had  been  there  subsequent  to  the  16th 
of  May. 

[The  claim  of  the  Warspite  (flag-ship)  to  share  generally  was 
not  allowed.] 

It  was  not  denied,  on  the  part  of  the  owners,  that  a  meritorious 
service  had  been  performed  in  the  raising  and  recovery  of  the 
bulUon  or  treasure ;  but  it  was  alleged,  ''  that  all  the  several 
persons  engaged,  and  now  claiming  to  be  salvors,  as  well  officers 
as  men,  were  during  the  whole  period  referred  to  (and  still  were) 
in  his  Majesty's  naval  service,  and  receiving  pay  as  such;  that  it 
was  their  unquestionable  duty  to  proceed  in  their  public  capacity 
upon  any  service  which  might  call  for  the  exercise  of  their  skill 
and  labour,  without  reference  to  any  private  emolument  to  be 
derived  therefrom,  and  more  especially  as  the  vessel  in  which 
the  treasure  in  question  had  been  shipped,  and  on  board  whereof 
it  was  at  the  time  when  such  vessel  was  wrecked,  was  a  frigate 
in  the. service  of  his  Britannic  Majesty;  and  that  the  greater 
part  of  the  preparations,  alleged  to  have  been  made  with  a  view 
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to  the  recovery  of  the  treasure,  if  skilfully  made,  must  Have  been       h.m.s. 

Thetis 
equally  undertaken  in  order  to  regain  the  stores  and  ballast  of 

the  frigate,  a  service  in  which  the  alleged  salvors  would  necessarily 

have  been  employed  *had  no  treasure  been  on  board  the  frigate        [  *^^  ] 

when  wrecked  and  lost,  as  she  was  truly  stated  to  have  been ;  and 

that    the  several    alleged  salvors  were  engaged  in  one  joint 

operation  or  service,  and  that  the  dispute  between  Admiral  Baker 

and  any  officer  under  his  orders,  was  irrelevant  to  the  question 

of  the  amount  of  salvage  to  be  paid  by  the  owners,  who  ought 

not  to  have  been  made  in  any  respiect  parties  thereto ;  and  that 

it  was  not  competent  to  Captain  Dickinson  to  aver  that  he  acted 

independently  of  his  superior  officer  so  as  to  be  entitled  to  a 

distinct  remuneration." 

Addarm  and  Haggard  for  Captain  Dickinson,  and  for  the  rest 
of  the  officers  and  crew  of  the  Lightning^  and  others. 

Matcharn,  for  the  Warspite. 

Curteis  and  Robinson,  for  the  Algerine. 

Biymaby  and  Lushington,  for  Admiral  Sir  T.  Baker. 

The  King^a  Advocate,  Phillhnore,  and  Nicholl,  for  the  owners. 

Dodson  on  behalf  of  the  Admiralty. 

The  principal  cases  cited  were  the  AquUa,  1  Bob.  87  ;  UEspe- 
ranee,  1  Dod.  46 ;  Elliotta,  2  Dod.  75  ;  Baltimore,  2  Dod.  182 ; 
Waterloo,  2  Dod.  483 ;  Vine,  2  Hagg.  1 ;  Frances  Mary,  2  Hagg. 
89;  Jane,  2  Hagg.  388,  and  the  Jubilee,  MS.  case  decided  in 
1826.  + 

Sib  Christopher  Bobikson  :  [  44  ] 

This  is  a  question  of  civil  salvage  unprecedented  in  amount  of 
property,  and  also  in  respect  to  the  *nature  of  the  services       [  ♦45  ] 
performed.     The  Thetis,  being  onA  of  H.M.  ships  employed  in 
bringing  ^specie  from  South  America,  sailed  from  Bio  de  Janeiro       [  *46  ] 
on  the  4th  of  December,  1880,  and  was  wrecked,  on  the  5th,  off 

t  [There  seems  to  be  no  sufficient  reason  for  now  reprinting  this  case. — ^F.  P.] 
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H.U.S.  Cape  Frio,  where  she  drifted  into  a  cove  sarrounded  by  high 
rocks,  and  sunk  with  treasure  to  the  amount  of  above  810,000 
dollars.  The  news  of  this  disaster  reached  Bio  on  the  10th. 
Admiral  Baker,  the  commanding  officer  of  the  British  squadron 
on  that  station,  proceeded  to  the  spot,  surveyed  the  localities  as 
they  are  termed,  collected  all  the  information  that  could  be 
obtained,  and  having  stationed  a  vessel,  the  Algerine,  to  guard 
the  wreck,  returned  to  Bio  on  the  24th. 

The  possibility  of  recovering  any  part  of  the  property  naturally 
engaged  Admiral  Baker's  attention ;  and  whether  he  was  more 
or  less  sanguine  in  his  expectation  of  recovering  a  large  portion 
of  the  dollars,  I  cannot  doubt  his  iiltention  to  attempt  it.  The 
subject  had  excited  a  general  interest  at  Bio  among  the  British 
officers  and  all  other  persons,  and  particularly  in  the  mind  of 
Captain  Dickinson,  who  formed  plans  and  constructed  models 
for  that  purpose.  Captain  Dickinson  submitted  these  plans  and 
models  to  Admiral  Baker,  or  he  was  sent  for  and  consulted  bv 
the  Admiral,  according  to  their  different  statements,  and  was 
eventually  appointed  by  the  Admiral  to  undertake  the  recovery 
of  the  stores  and  specie.  This  part  of  the  case  has  gone  into  a 
detail  of  particulars  which  is  almost  extravagant  with  respect  to 

[  •47  ]  the  supposed  exclusive  merit  of  ^originating  the  enterprise,  and 
devising  the  measures  that  were  adapted.  The  Admiral  suggests 
the  use  of  a  diving-bell, — Captain  Dickinson  claims  the  merit  of 
constructing  it  from  the  ship's  tanks ; — one  proposes  the  use 
of  the  hawse  of  the  ship's  patent  pump, — the  other  claims  the 
merit  of  supplying  it ;  one  engages  Mr.  Moore,  a  skilful  engineer 
in  the  service  of  the  Brazilian  Government, — the  other  obtains 
the  consent  of  that  Government  for  his  employment ;  the 
Admiral,  again,  constructs  a  net,  made  of  hawsers  and  chain 
cable,  in  order  to  inclose  the  cove ;  but  that  is  said  to  have  proved 
useless.  I  will  not,  however,  pursue  further  the  admissions  and 
denials  on  these  points ;  they  amount  to  this — that  Admiral 
Baker  and  Captain  Dickinson  had  frequent  conferences,  in  which 
various  plans  were  suggested  and  considered  between  them  ;  and 
I  also  refrain  from  dwelling  more  minutely  on  these  details, 
because  I  do  not  attach  so  much  importance  to  them  as  the 
parties  themselves  appear  to  have  done.     The  result  proves,  that 
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the  Admiral  did  every  thing  that  an  active  and  intelligent  com-  H.M.S. 
mander  could  do  to  promote  and  forward  the  enterprise,  and  that 
Captain  Dickinson,  by  his  ingenuity  and  exertions,  fully  justified 
the  choice  which  had  been  made  of  him  as  the  dux  facti,  or 
person  to  whom  the  immediate  command  of  the  enterprise  was 
entrusted.  That  character  was  indisputably  sustained  by  Captain 
Dickinson,  and  supersedes  the  consideration  of  many  other 
particulars,  since  on  that  the  claim  of  principal  salvor  more 
depends  than  on  any  ideal  priority  of  invention  or  design  that 
has  been  ^strongly  contested  between  them.  Such  has  been  C  ^^^  3 
the  practice  of  this  Court  in  reference  to  the  cases  which  have 
hitherto  occurred,  being  cases  usually  of  casual  service.  If  a 
different  class  of  cases  should  arise  from  the  application  of  new 
processes  of  art  or  science,  as  this  was  in  some  degree,  which  may 
introduce  larger  combinations  of  means,  and  require  larger 
resources,  they  must  be  provided  for  by  agreement,  or  decided, 
if  possible,  on  such  principles  of  equity  as  may  justify  the  Court 
in  presuming  the  agreement  of  the  parties.  Salvage,  in  its 
simple  character,  is  the  service  which  those  who  recover  property 
from  loss  or  danger  at  sea,  render  to  the  owners,  with  the  respon- 
sibility of  making  restitution,  and  with  a  lien  for  their  reward. 
It  is  personal  in  its  primary  character,  at  least ;  and  those  who 
are  so  employed  in  the  service  are  those  whom  the  law  considers 
as  standing  in  the  first  degree  of  relation  to  the  property  and 
to  the  proprietors.  This  is  necessary  for  the  protection  of  the 
owner,  who  ought  not  to  be  burthened  with  artificial  claims,  and 
it  is  the  natural  mode  of  tracing  effects  to  their  efficient  causes ; 
for  by  whom  can  the  service  be  said  to  be  ostensibly  performed, 
but  by  those  who  recover  the  thing,  and  on  whom  can  the  duty 
of  restoring  it  lie,  but  on  those  who  actually  regain  the  possession  ? 
These  are  the  principles  on  which  the  Court  proceeds  in  com- 
pelling restitution,  when  necessary,  or  in  assigning  a  reward. 
It  looks  primarily  to  the  actual  salvor,  and  has  uniformly  rejected 
all  claims  founded  on  prerogative  rights,  as  of  the  Lord  High 
Admiral  in  former  times,  of  lords  of  manors,  *of  magistrates,  [  *49  ] 
and  of  fla<;  officers,  except  with  reference  to  assistance  substan- 
tially and  beneficially  afforded. 

I  shall  have  other  opportunities  of  examining  the  nature  and 
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H.M.s.       quality  of  Admiral  Baker's  claim ;   bat,  after  the  obsenraiiaQS 
Xhbtib* 

which  I  have  made,  I  think  it  not  prematare  to  say,   that 

Captain  Dickinson  stands  indisputably  in  the  character  of  actual 

primary  salvor;   and   I  say  it  now,  principally,  that  I  may 

discharge  from  my  statement  of  facts  any  asperity  with  which 

that  claim  may  have  been  contested. 

Another  preliminary  observation  which  I  must  make  is,  that 
this  is  a  case  quite  out  of  the  ordinary  class  of  salvage  cases. 
The  very  first  fact  shews  the  peculiar  nature  of  the  service,  for 
it  is  not  till  the  24th  of  January,  1831,  nearly  two  months  after 
the  accident,  and  one  month  after  the  purpose  of  recovering  the 
stores  and  specie  had  been  entertained,  and  the  means  devised 
in  communication  with  the  Admiral,  that  Captain  Dickinson 
sails  from  Bio  de  Janeiro  to  effect  this  object.  In  the  mean  time, 
all  the  assistance  that  could  be  afforded  by  concerted  measures 
had  been  supplied.  Stores  and  men  had  been  furnished  from 
other  ships.  The  Adelaide  and  the  launch  of  the  Warspite  were 
put  under  Captain  Dickinson's  command.  A  net  to  enclose  the 
cove,  and  a  suspension  cable  had  been  proposed  by  the  Admiral, 
and  constructed  from  the  public  stores ;  and  other  things,  to  a 
small  amount  at  least,  had  been  procured  at  the  Admiral's  cost. 

The  operations  commenced  on  the  Ist  of  February,  1831,  by 
preparatory  measures  which  appear  in  Captain  Dickinson's 
[  ♦so  J  journal,  which  contains  *an  interesting  narrative  of  the  pro- 
ceedings. The  place  where  the  Thetis  was  sunk  was,  it  seems, 
a  cove  of  about  450  feet  wide,  surrounded  on  three  sides  by 
almost  perpendicular  rocks  rising  from  100  to  200  feet  in  height, 
and  exposed  on  the  south  side  to  the  sea,  which  broke  into  the 
cove  occasionally  with  tremendous  force,  and  raged  with  a  fury 
that  is  described  by  nautical  men  as  scarcely  conceivable  by 
those  who  had  not  witnessed  it.  The  net  projected  by  the 
Admiral  was  extended  at  the  outside  of  the  wreck ;  diving-bells 
were  constructed  from  water-tanks ;  the  wreck  was  visited  and 
examined,  and  her  situation  and  position,  so  far  as  they  could 
be  ascertained,  were  mapped  and  buoyed :  huts  were  constructed, 
and  an  encampment  made  for  the  protection  and  accommodation 
of  the  men,  who  had  to  struggle  with  the  vicissitudes  of  a 
tropical   climate;    and  it  is  scarcely  possible  to  imagine  any 
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meodt  of  patient  and  persevering '  energy  and  exertion  that  was       H.M.S. 

Xhbtjb 

not    sustained    by   Captain    Dickinson    and    those    under  his 
command. 

The  diving-bell  was  lowered  for  the  first  time  on  the  4th 
of  March,  and  continued  to  be  worked  for  many  hours  together 
during  the  day,  and  sometimes  by  torch-light ;  and  the  workmen 
suffered  much  from  the  noisomeness  of  the  putrescent  provisions 
and  animal  substances  (which  had  been  in  the  frigate)  through 
which  they  had  to  dig  for  several  feet ;  they  were  also  frequently 
interrupted,  for  days  together,  by  the  swell  of  the  sea  and  by  its 
more  violent  irruption ;  and  on  one  occasion  the  bell  was  dashed 
against  a  rock,  and  the  men  escaped  with  difficulty  by  rising  to 
the  surface.  The  necessity  of  obtaining  *a  more  firm  stage  or  [  *^^  ] 
platform  than  the  deck  of  the  launch,  had  been  anticipated  from 
the  first.  Admiral  Baker  had  recommended  and  provided  a 
suspension  cable  to  be  stretched  across  the  cove,  in  a  direction 
pointed  out  by  him.  Captain  Dickinson, .  however,  on  his 
arrival,  thought  that  plan  not  practicable,  and  did  not  use  it, 
but  substituted  a  Vast  crane  or  derrick,  which  he  projected, 
and  began  to  construct  from  the  first  day  of  his  arrival.  The 
merit  of  this  invention  has  been  disputed,  like  every  other  part 
of  the  case ;  but  I  see  no  reason  to  deny  to  Captain  Dickinson 
the  full  merit  of  adapting  it  to  this  service ;  the  construction 
of  it  occupied  much  time,  and  it  was  not  brought  into  use  till 
the  6th  of  May. 

Captain  Owen  describes  the  derrick  as  being  158  feet  in  length, 
composed  of  twenty-two  small  spars,  and  stepped,  or  fixed  by 
excavation  in  the  rock  a  few  feet  above  the  water's  edge  ;  that  it 
was  supported  at  its  other  extremity  by  a  chain  cable,  made  fast 
above  the  rock,  and  at  the  height  of  150  feet,  and  held  by  stays, 
whereby  the  outer  end  was  raised  to  the  height  of  40  feet  above 
the  sea;  the  bell  was  lowered  or  raised  by  a  capstan  on  the 
summit  of  the  cliff ;  crabs  were  fixed  on  the  cliff  at  other  points 
of  the  cove,  to  which  guys  were  led,  for  the  purpose  of  moving 
the  head  of  the  derrick  from  side  to  side.  He  says,  ''this 
machine  greatly  excited  his  admiration,  and  could  only  have 
been  erected  and  worked  by  British  seamen,  and  in  his  opinion, 
founded  on  the  experience  of  forty-four  years  of  nautical  service, 
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H.M.S.       had  never  been  equalled  for  the  ingenuity  and  skill  with  which 
it  was  contrived." 

[  *52  ]  I  have  given  this  description  in  the  words  of  *this  intelligent 

and  disinterested  witness,  (who  visited  the  cove  in  the  command 
of  H.M.S.  Eden  to  convey  some  parcels  of  the  dollars  to  England,) 
that  I  might  be  sore  of  doing  justice  to  the  invention,  which 
occupies  no  small  part  of  the  correspondence  between  Captain 
Dickinson  and  the  Admiral  respecting  the  comparative  merits 
of  their  rival  inventions — this  derrick,  and  the  suspension  cable. 
Both,  however,  have  only  served  to  shew  the  ardour  and  alacrity 
of  their  respective  inventions  in  the  prosecution  of  a  common 
object ;  for  the  cable  was  never  suspended  in  the  way  proposed 
by  the  Admiral ;  and  the  derrick  was  worked  only  ten  days 
before  it  was  swept  away  by  a  most  tremendous  irruption  of  the 
sea  on  the  19th  of  May,  after  raising  only  about  50,000  dollars. 
The  diving-bell,  however,  had  been  worked  from  the  launch  from 
the  4th  of  March.  Detached  rocks  of  many  tons'  weight  had 
been  blasted  or  turned  over,  by  boring  and  the  use  of  lewis 
irons,  to  which  handles  were  fastened  and  worked  by  capstans 
on  the  clififs  in  various  directions;  and  in  this  manner  large 
parcels  of  dollars  were  recovered  during  the  months  of  April, 
May,  and  June,  which  had  been  lodged  under  the  rocks,  and 
were  found  in  masses  of  many  thousands  together. 

On  the  destruction  of  the  derrick.  Captain  Dickinson,  it  would 
seem,  proposed  to  erect  another ;  but  that  plan  was  disapproved 
of  by  the  Admiral  and  discontinued;  and  he  then  resorted  to 
the  device  of  a  suspension  cable,  formed  on  a  diiOferent  principle, 
and  suspended  in  a  different  direction,  as  he  explains  it,  from 
that  proposed  by  the  Admiral.  The  works  went  on  with  great 
[  •ss  ]  spirit  *and  success  till  the  middle  of  July,  1831,  during  which 
period  a  correspondence  was  regularly  kept  up  with  the  Admiral, 
submitting  for  his  approbation  and  sanction  almost  every  thing 
that  was  done.  Supplies  of  stores  and  men  were  required  and 
furnished ;  and  the  Adelaide  was  employed  almost  constantly  in 
passing  between  Cape  Frio  and  Bio  de  Janeiro  for  that  purpose. 
Early  in  July,  Admiral  Baker  went  on  public  duty  to  the  Cape 
of  Good  Hope,  which  is  said  to  have  been  within  the  limits 
of  his  station,  and  reports  were  forwarded  to  him  there.     He 
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remained  absent  till  the  middle  of  December.   Captain  Dickinson       H.M.S. 

Th  etis 

was  recalled  to  Bio  on  the  25th  of  July,  1881,  by  Lord  James 
Townshend,  the  senior  officer  in  command,  and  continued  there 
till  the  25th  of  August,  during  which  time  the  works  were 
suspended,  and  were  guarded  only  by  a  detachment  of  men  left 
for  that  service. 

I  will  now  state  what  Mr.  Dabbs,  the  surgeon,  says  of  the 
effect  of  the  labour  and  fatigue  on  the  health  and  constitutions  of 
the  officers  and  men.  As  the  list  of  invalids  increased,  it  appears 
that  they  were  removed  from  the  encampment,  and  put  on  board 
the  Lightning.  This  gentleman  says,  in  his  affidavit,  that  he 
was  surgeon  of  the  Lightning  from  the  80th  December,  1880,  to 
the  month  of  September,  1882.  He  describes  the  huts,  and  the 
employment  of  the  officers  and  men,  and  says  '*  that  when  not 
prevented  by  sickness,  and  exclusive  of  Sundays,  they  were 
unremittingly  employed  in  arduous  and  laborious  services,  far 
exceeding  the  ordinary  duties  on  shipboard,  both  in  respect 
of  fatigue  and  of  personal  danger,  whereby  the  health  as  well 
of  officers  as  men  was  *much  injured,  and  the  numbers  of  sick  [  *54  ] 
very  greatly  exceeded  the  average  proportion  of  invalids  among 
crews  m  ordinary  service,  even  in  tropical  climates."  "  They 
suffered,"  he  says,  ''much  from  rheumatism,  cholera,  diarrhoea, 
and  ulcers,  occasioned  by  insects  called  the  chigres  burying  in 
their  flesh,  and  that  the  prevalence  of  disease  and  sickness  was 
occasioned  by  the  almost  incessant  employment  of  the  men  in 
duties  of  the  most  fatiguing  and  arduous  nature,  carried  on  in 
the  open  air,  and  exposed  to  the  vicissitudes  of  temperature, 
almost  without  protection  from  the  climate."  He  specifies  the 
increase  of  sickness  and  disease  in  the  different  months;  and 
of  Captain  Dickinson  he  says,  ''that  his  health  was  so  much 
impaired  in  the  month  of  November,  1831,  that  he  was  totally 
incapacitated  for  service,  and  was  so  reported  by  him ;  that 
he  lay  in  a  dangerous  state  for  about  three  or  four  days,  when 
he  gradually  recovered  and  resumed  his  duty,  although  much 
debilitated."  He  says  further,  "  that  the  health  of  Captain 
Dickinson  was  materially  impaired,  and  he  was  suffering  from 
the  effects  of  his  illness  when  he  last  saw  him." 

This  concludes  the  description  of  the  first  period,  and  may, 
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H.M.s.       I  think,  be  taken  as  fixing  the  character  of  the  whole  service, 

^^^^  so  far  as  to  render  it  unnecessary  to  dwell  minutely  on  the 
description  of  the  operations  during  the  subsequent  period 
of  Captain  Dickinson's  command.  It  may  be  proper,  however, 
to  continue  a  brief  sketch  of  the  proceedings  to  the  end. 

On   Captain  Dickinson's  return   from  Rio  the  works   were 
resumed,  and   prosecuted  with   success   during  the  months  of 

L  *55  ]  September  and  October.  In  *November  his  health  became 
impaired,  as  already  described:  he  applied  to  be  allowed  to 
relinquish  the  command ;  but,  on  getting  better,  retracted  that 
application,  and  was  continued.  Admiral  Baker  visited  the 
cove  on  the  80th  of  January,  1882,  and  seems  to  have  thought 
there  was  a  prevailing  despondency  of  further  success,  which 
it  was  necessary  for  him  to  discountenance  by  exhortations,  and 
by  the  interposition  of  his  influence  and  authority.  This  is 
denied  by  Captain  Dickinson,  as  in  his  own  exculpation ;  and 
I  cannot  consider  the  imputation  of  despondency,  in  any  light, 
as  a  disparagement  of  his  merit.  If  there  was  any  difference 
of  opinion  between  these  two  gallant  officers  as  to  the  probability 
of  further  success,  the  result  shews  that  the  opinion  of  the 
Admiral  was  beneficially  interposed  for  the  interest  of  the 
owners,  but  it  casts  no  reflection  on  Captain  Dickinson's  zeal 
or  judgment,  since  that  success  was  for  a  long  time  doubtful, 
and  continued  very  precarious  even  to  the  end.  Captain 
Dickinson's  command  ceased  on  the  6th  of  March,  on  the 
appointment  of  the  Algerine,  under  the  command  of  the  Hon. 
Captain  De  Roos,  to  go  on  with  the  work. 

Captain  De  Boos  having  received  from  him  full  information 
of  every  thing  that  had  been  done,  and  of  every  thing  that 
might  be  essential  to  the  further  prosecution  of  the  service, 
commenced  his  operations  in  the  month  of  March,  1882.  His 
narrative  states,  that  on  examining  the  ground,  they  supposed  the 
spot  where  the  spirit  room  had  scattered  its  valuable  contents 
when  the  ship  went  to  pieces,  to  be  confined  to  an  ellipse  of 

[  'oO  ]  about  43  feet  in  the  major  axis,  and  of  31  feet  in  ♦the  minor,  as 
no  treasure  had  been  found  beyond  those  limits.  This  space 
was  covered  with  granite  boulders,  between  which  were  lodged 
guns  and  other  fragments  of  wreck,  mixed  up  with  precious 
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northern  rocks  had  been  turned  over  or  removed;  the  others  had 
not.  Captain  De  Boos  resolved,  therefore,  to  clear  away  all  the 
mbbish  within  that  space,  and  to  turn  all  the  rocks ;  he  adopted 
the  plan  of  working  the  diving-bell  from  the  suspension  cable, 
which  hitherto  had  been  used  only  for  getting  up  guns  and  other 
heavy  articles.  Capstans  were  erected  in  proper  places,  in 
different  directions,  and  on  the  16th  of  May  the  works  recom- 
menced on  a  new  system,  as  it  is  called,  by  which  they  were 
enabled  to  work  during  a  wind,  or  in  swells  of  the  sea,  that 
would  have  prevented  the  use  of  the  boat.  These  works  were 
continued  with  frequent  interruptions  during  the  month  of  June ; 
and  the  workmen  experienced,  from  the  putrid  provisions,  the 
same  annoyance  as  their  predecessors.  Large  rocks  of  forty,  fifty, 
and  sixty  tons'  weight  were  removed  :  beds  of  treasure,  as  they 
are  described,  were  found  on  some  occasions ;  and  on  the  5th 
of  July  they  removed  again  a  rock  which  they  had  turned  before, 
and  found,  says  the  narrative,  the  enormous  sum  of  24,000 
dollars.  On  the  24th  of  July  they  considered  that  they  had 
searched  the  whole  space,  and  having  cleared  it  to  the  bottom, 
left  off  work  ;  and  on  the  27th  they  left  the  Brazilian  territory, 
having  recovered  treasure  to  the  amount  of  161,000  dollars  in 
value,  making,  with  that  recovered  by  Captain  Dickinson,  nearly 
750,000  dollars,  or  fifteen  sixteenths  of  all  that  had  been  *lost.  [  's?  ] 
So  ended  a  device  carried  on  with  almost  unremitting  exertion 
for  eighteen  months,  unprecedented  in  its  circumstances,  not 
easily  to  be  surpassed  in  merit,  and  unequalled,  so  far  as  I  know, 
in  the  value  of  the  property  recovered. 

On  these  facts  several  propositions  have  been  advanced,  with 
statements  of  the  respective  parties,  which  have  been  withdrawn 
or  qualified  in  argument  so  as  to  diminish  very  considerably 
the  points  now  in  dispute.  The  owners  first  denied  the  right 
of  King's  officers  to  claim  salvage,  and  maintained  that  they 
were  bound  to  proceed  upon  any  service  which  might  call  for  the 
exercise  of  their  skill  and  labour,  without  reference  to  any  private 
emolument ;  that  Captain  Dickinson  was  bound  to  obey  the  order 
of  Admiral  Baker,  and  that  it  was  not  competent  to  him  to  aver 
that  he  acted  independently  of  the  Admiral,  so  as  to  entitle  him 
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H.H.8.  to  remuneration.  But  these  topics  have  not  been  urged  by  their 
counsel,  and  the  argument  has  been  confined  to  the  proper 
estimate  of  their  quantum  of  reward. 

Again,  Admiral  Baker  represented  himself  as  principal  salvor, 
as  agent  appointed  by  the  underwriters,  and  also  as  having 
engaged  in  their  service  as  a  speculator  on  his  own  private 
account ;  but  I  do  not  understand  that  either  of  these  propositions 
has  been  maintained  by  his  counsel,  and  it  is  manifest  that 
almost  everything  which  he  did  was  done  by  authority  and  in 
virtue  of  his  command. 

GaptaiQ  Dickinson's  claim  stands  on  the  more  simple  ground 
of  actual  salvor ;  but  this  claim  rests  upon  some  averments  that 
are  not,  in  my  view  of  the  case,  agreeable  to  the  facts.  He  says, 
t  *^^  ]  he  was  entirely  dependent  on  his  own  skill  and  ^resources,  and 
was  in  effect  wholly  uncontrolled  in  the  direction  of  the  salvage 
service,  and  never  received  from  the  Admiral  iustructions  in 
what  manner  the  treasure  was  to  be  recovered.  So  far  as  it  is 
meant  to  represent  his  acts  as  entirely  independent  of  the 
Admiral,  I  must  say  the  log,  and  the  journal,  and  his  own 
correspondence  describe  a  service  of  a  very  different  kind. 
The  history  of  his  appointment  and  recalls,  the  demand  for 
supplies  of  naval  stores,  and  the  compliance  with  those  demands 
on  the  responsibility  of  the  Admiral,  when  necessary ;  the 
constant  communication,  if  not  submission  of  all  his  plans  and 
intentions  for  the  Admiral's  approbation  and  sanction,  and  the 
entire  want  of  means  to  effect  the  service  by  his  own  resources 
alone,  bespeak  a  case  quite  at  variance  with  this  averment,  and 
quite  out  of  the  ordinary  class  of  independent  and  individual 
service. 

It  is  alleged  also  on  his  behalf,  '*  that  there  is  no  principle 
of  constructive  assistance  in  civil  salvage,  and  that  no  Admiral 
or  commanding  officer  of  a  station,  not  being  an  actual  salvor, 
but  merely  by  virtue  of  such  command,  has  any  right  to  claim 
to  share  in  the  salvage  earned  by,  and  awarded  to,  a  ship 
belonging  to  such  station."  There  is  no  difficulty  in  acceding  to 
this  proposition,  as  expressed  in  these  terms.  What  is  earned 
by,  or  awarded  to,  a  ship  will  not  be  disturbed  by  secret 
constructive  claims  ;    but  that  will  not  exclude  a  claim  from 
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l>eing  propounded  on  behalf  of  an  Admiral  on  special  grounds       H.M.S. 
of   extensive  contribution  of  assistance;   and  in  regard  to  the       ^*tib. 
description    of    the  Admiral's  service  in   this  case,   as    mere 
constructive  assistance,  I  think  it  went  *much  beyond  that,  and        [  •b9  ] 
i^hat  is  proposed  as  the  test  of  that  principle, — the  performance 
of  mere  official  duties.    I  shall  not  undertake  to  define  precisely 
vrhsLt  that  line  is,  nor  shall  I  enter  into  a  scrupulous  examination 
of  what  such  an  officer  might  be  required  to  do  in  other  cases. 
The  services  which  Admiral  Baker  represents  himself  to  have 
performed,    beyond    the    disputed    merit    of    originating    and 
directing  the  service,  are,  that  he  furnished  men  and  stores 
from  the  ships  at  his  own  responsibility,  and  procured  some 
things  at  his  own   cost  and  credit.     It  is  objected,  however, 
that  Admiral  Baker  made  no  considerable  advances  till  the 
adventure  had  become  productive;  but  it  is  admitted  that  he 
authorized  Captain  Dickinson  to  procure  some  articles  to  the 
amount  of  1001.,  and  we  may  infer  from  this  admission  what 
he  was  disposed  to  do  if  necessary.     It  was  material  also  as 
indicating  the  general  understanding  of  the  parties  on   this 
subject.     The  Admiral  also  made  insurances,  and  kept  up  a 
correspondence  with  the  underwriters  in  this  country,  and  with 
the  Admiralty ;  and  it  does  not  appear  to  me  that  he  obtained 
from  either  any  funds,  or  assurance  of  indemnity.     The  letters 
from  the  Admiralty  of  the  19th  February,  and  11th  August,  1881, 
have  been  exhibited ;  and  they  imply  that  Admiral  Baker  was 
considered  by  the  Admiralty  as  intimately  connected  with  the 
operations ;  they  refer  him  very  much  to  his  own  judgment  and 
discretion  as  to  what  might  be  proper  to  be  done,  saving  only, 
says  the  latter  despatch,  ''  that  the  public  were  not  to  be  put  to 
any  expenses  by  the  endeavours  to  save  the  treasure,  beyond  the 
use  of  the  ship  and  crew,  when  *the  service  would  admit  of  it."        [  ♦60  ] 
This  letter  alone,  if  it  were  necessary  to  rely  upon  it,  would, 
I  think,  be  almost  sufficient  to  give  a  special  character  to  this 
service.     It  invests  it,   as  to  the  salvors,   with   some  degree 
of  public  authority,  and  imposes  on  the  Admiral  the  responsibility 
of  doing  what  was  proper,  with  very  little  assistance  or  direction 
either  from  the  underwriters,  representing  the  owners,  or  the 
Government ;  and  I  think  that  responsibility  was  very  beneficially 
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H.M.S.  discharged.  Had  there  been  any  intrusion  on  the  rights  or 
interests  of  the  owners  in  this  act  of  the  Government,  it  might 
have  been  a  good  ground  of  objection  on  their  part,  and  might 
have  affected  the  whole  question ;  but  the  contrary  was  the  fact. 
The  underwriters  were  in  communication  with  the  Admiralty, 
and  appear  to  have  been  privy  to  all  that  was  done.  If,  then. 
Admirals  can  be  entitled  at  all,  for  anything  but  mere  personal 
presence  and  exertion,  it  must  be  for  such  services  as  these, 
which  were  infinitely  more  conducive  to  the  success,  than  the 
Admiral's  own  personal  presence  could  in  this  instance  have 
been.  The  case  of  the  AqvUa,  which  has  been  so  much  relied 
on,  seems  to  admit  that  some  services  might  have  entitled  even 
a  magistrate,  though  it  is  not  said  what  they  should  have  been. 
It  would  be  saying  nothing  to  require  personal  service ;  since, 
then,  such  persons  would  not  be  distinguished  froid  any  other. 
The  exception  supposed  in  that  case  is,  in  my  judgment,  very 
applicable  to  the  present,  as  authority  for  what  I  am  disposed, 
on  the  effect  of  general  principle  alone,  to  hold ;  and  on  these 
observations  I  shall  pronounce  that  Admiral  Baker  is  entitled  to 

[  •61  ]  share  *as  having  contributed  effective  assistance ;  and  deeming 
it  expedient,  in  a  case  of  novelty,  to  act  as  far  as  I  am  able 
on  rules  and  principles  established  in  analogous  cases,  and 
thinking  that  the  proportion  allowed  in  other  civil  cases  will 
not  be  unfit  to  be  applied  to  this,  I  shall  adopt  the  rule  of  the 
prize  proclamation. 

With  respect  to  subordinate  claims.  The  launch,  the  Adelaide^ 
and  the  several  detachments  of  men  draughted  from  the  Warspiie, 
will  share  with  the  crew  of  the  Lightning  for  the  sums  recovered 
during  the  time  whilst  they  were  associated  in  the  operations. 
For  the  services  performed  by  the  Adelaide,  after  the  81st  of  May, 
to  which  time  I  understand  she  is  allowed  to  have  co-operated 
on  land,  I  shall  make  a  separate  allowance ;  but  as  regards  the 
claim  of  the  captain,  officers,  and  crew  of  the  Warspite,  for  the 
draughts  of  men  and  stores  from  that  ship,  I  can  find  no  principle 
nor  precedent  on  which  that  claim  can  be  admitted.  The  interest 
of  the  AlgerinCf  in  respect  to  the  sums  recovered  by  that  ship, 
stands  on  the  same  grounds  as  the  Lightning,  The  claim  on  the 
part  of  the  Admiralty  for  the  wages  and  victualling  of  the  men. 
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and  for  the  wear  and  tear  of  the  ships,  has  been  in  some  degree       H.M.S. 

Thetis. 
resisted  on  the  part  of  the  salvors ;  and  it  is  said  to  be  unpre- 
cedented ;  bat  1  do  not  know  that  it  can  be  essentially  distinguished 
from  claims  of  owners  for  demurrage  and  repairs,  in  cases  of 
private  salvors ;  and  such  claims  have  constantly  been  allowed. 
The  claim  is  more  novel  in  form  than  in  principle,  and  new  classes 
of  cases  may  be  expected  to  require  new  rules.  The  Lords  of 
the  Admiralty  are  but  trustees  for  the  public,  in  regulating  *the  n  C  *^^  3 
employment  of  H.M.  ships;  and  they  must  act  as  they  think 
proper  in  regard  to  the  terms  on  which  they  may  be  permitted 
to  engage  in  such  services  as  these.  There  is,  undoubtedly,  a 
difference  between  the  assistance  afforded  in  ordinary  cases,  by 
public  vessels,  for  which  nothing  has  hitherto  been  charged,  and 
the  appropriation  of  them  with  additional  supplies  of  men  and 
stores,  to  a  service  of  this  kind,  for  eighteen  months  together.  1 
am,  however,  not  called  upon  to  give  any  opinion  on  this  claim, 
as  it  is  not  opposed,  but  admitted,  on  the  part  of  the  owners  and 
of  the  Admiral ;  and  1  think  the  salvors  have  no  reason  to  com- 
plain of  being  so  supplied  with  the  means  of  effecting  this  service. 
With  respect  to  the  principal  salvor,  1  now  come  to  explain  the 
grounds  on  which  that  part  of  my  decision  will  be  founded.  The 
general  principles  which  govern  the  discretion  of  this  Court  in 
such  cases,  and  the  principal  cases  on  the  subject,  are  too 
familiar  to  be  repeated ;  they  amount  to  this,  that  the  Court 
endeavours  always  to  combine  the  consideration  of  what  is  due 
to  the  owners,  in  the  protection  of  property,  with  the  liberality 
due  to  the  salvors  in  remunerating  meritorious  services.  All 
claims  of  specific  proportions,  and  particularly  the  distinction 
of  derelict,  have  been  discountenanced,  and  may  be  said,  indeed, 
never  to  have  existed  in  modem  times.  The  practice  of  the  last 
century  may  be  described  in  the  following  few  pages  taken  from 
a  book  of  MS.  notes,  of  the  late  Sir  Edward  Simpson,  to  which 
my  predecessor  often  referred.  "  The  maritime  laws  of  England 
fix  no  certain  proportion  in  cases  of  salvage,  but  are  governed  by 
circumstances  *of  danger,  hazard,  trouble,  and  expense  of  saving;  [  *6S  ] 
an  eighth  or  tenth,  except  in  cases  of  extreme  hazard,  is  as  much 
as  is  usually  allowed.  Neither  the  Lord  High  Admiral  nor  lords 
of  manors  have  any  right  of  salvage,  but  only  those  who  save. 
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H.M.S.  In  some  cases  of  extreme  hazard,  one-third  of  the  value,  or  one- 
fonrth,  or  one-sixth,  or  one-ninth,  or  a  sam  of  money  only  on 
accomit  of  salvage  is  given."  We  see  here  expressed  in  general 
terms,  all  the  shades  of  proportion  that  are  variously  applied 
to  different  cases,  in  combination  with  circumstances  of  value, 
trouble,  and  other  considerations  that  may  affect  the  estimate  of 
reward.  The  terms  themselves  imply  a  principle  of  moderation, 
and  enumerate  the  expense  of  saving,  as  a  thing  in  some  manner 
or  other  to  be  estimated  in  the  allotment. 

The  sum  which  I  shall  allow  in  this  case,  in  addition  to  the 
expenses,  which  have  been  unusually  great,  is  17,000Z.  equal  to 
about  one-eighth  of  the  computed  net  proceeds,  and  taken 
together  with  the  expenses,  to  about  one-fourth  of  the  gross 
value.  I  will  only  add,  that  highly  as  I  deem  the  merits  of  the 
salvors,  I  have  gone  as  far  as  my  sense  of  justice  will  allow  me 
in  rewarding  their  services.  With  respect  to  1,0002.  of  that  sum, 
I  have  some  further  directions  to  give.  I  have  thought  it  right 
to  act  on  what  I  perceive  to  have  been  in  contemplation  between 
the  Admiral  and  Captain  Dickinson,  in  allotting  certain  additional 
sums  to  persons  distinguished  in  their  peculiar  operations  by 
extraordinary  labour  and  service.  I  have  accordingly  received 
from  Captain  Dickinson  a  list  of  22  persons  with  different  sums 

[  *<>4  ]  assigned  to  them,  (which  I  adopt  on  his  recommendation,)  *and 
which  amount  to  500Z.  Mr.  Moore,  the  engineer,  is  one  of  that 
number :  he  was  unfortunately  drowned,  but  not  in  any  act  of 
duty;  he  appears  not  to  have  been  borne  on  the  ship's  books, 
but  according  to  the  engagement  made  with  him  by  Captain 
Dickinson,  he  was  to  receive  a  warrant  oflScer's  share — which 
up  to  the  time  of  his  death  might  be  estimated  at  about  100/. 
In  consideration  of  his  loss,  of  his  service,  and  of  his  being  taken 
out  of  the  employment  of  the  Brazilian  Government,  I  shall  not 
think  it  too  much  to  allow  to  his  widow  200L  The  Adelaide 
rendered  various  services  performed  after  81st  May,  1881,  as 
I  understand,  to  the  end  of  the  whole  enterprise,  in  going 
backwards  and  forwards  in  about  forty  trips  with  supplies  and 
dispatches,  and  keeping  up  a  constant  communication  with  Rio ; 
she  was  also  associated  in  some  manner  under  the  commanding 
officer  in  this  service,  and  her  crew  were  occasionally  mustered 
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on  shore,  and  were,  I  preeume,  at  all  times  liable  to  be  so  h.m.s. 
employed.  These  services  would  perhaps  have  entitled  the 
Adelaide  to  share  generally  in  prize.  In  the  present  case,  I 
think  it  right  to  make  some  remuneration  to  those  officers  and 
men  who  were  serving  with  or  on  board  that  schooner  after  the 
I)eriod  that  I  have  mentioned ;  and  I  fix  that  remuneration  at 
SOOZ.  -  If  I  had  known  whether  there  were  any  and  what  men 
in  the  Algerine  standing  in  the  same  situation  as  the  men 
particularly  recommended  for  additional  services  in  the  Lightning, 
I  should  have  made  some  special  allowance  to  them,  but  by  the 
absence  of  that  vessel  on  foreign  service,  she  has  perhaps  on  that 
account  sustained  some  disadvantage  in  this  respect.  These  there- 
fore are  all  *the  directions  that  I  can  give  on  any  certain  grounds.        t  ^   J 

The  CouKT  decreed  to  Sir  Thomas  Baker,  E.C.B.,  such  share 
of  the  16,000Z.  as  he  would  be  entitled  to  as  a  flag  officer  on 
such  a  sum,  to  be  distributed  under  H.M.  order  in  Council  of 
30th  June,  1827,  t  and  the  remaining  sum  to  and  amongst  the 
commanders,  officers  and  men  serving  on  board  H.M.  sloops 
Lightning  and  Algerine,  or  under  the  orders  of  the  respective  com- 
manders thereon  on  the  salvage  service,  rateably,  according  to  the 
value  of  the  treasure  saved  by  H.M.  said  sloops  respectively,  and 
also  rateably  to  the  said  officers  and  men  according  to  the  periods 
of  their  respective  services  on  board  the  said  sloops,  or  under  the 
orders  of  the  commander  thereof ;  the  officers  and  men  servipg 
on  board  the  Adelaide  up  to  the  31st  of  May,  1831,  sharing 
therein  only  to  that  period.  It  pronounced  also  for  the  claim  on 
behalf  of  the  Adniiralty  for  the  wages,  victuals,  stores,  wear  and 
tear,  to  be  paid  out  of  the  proceeds,  together  with  all  expenses; 
but  rejected  the  claim  of  the  Warspite  to  share  generally. 

Upon  an  appeal  on  the  part  of  [Captain  Dickinson  and  the        1834. 
officers  and  crew  of]  the  Lightning  and  of  Admiral  Sir  Thomas    •^"'^^  ^^'  ^^ 
Baker,  a  sum  of  12,000Z.  was  given  in  addition   to   the  sum 
already  awarded.  I 

t  Bepealed.      See    the    Order    in  certainly  departed  from  the  old  rule 

Council  and  Proclamation  of  Sixl  of  of  giving  a  moiety,  and  have  rather 

February,  1836.  tended  to  give  a  third  of  the  value  of 

X  Beported  in  2  Knapp,  390.     In  the  property  saved,  or  thereabouts.'* 

the  judgment,  which  is  quite  short,  — F.  P. 
it  is  stated  that  the  decisions  **  have 
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The  GIEOLAMO.     GuiRANovicH.t 

(3  Haggard,  Adm.  169—190.) 

1.  A  foreign  ship,  though  in  charge  of  a  licensed  pilot,  is  liable  fbr  the 
full  amount  of  damage  arising  from  a  collision  for  which  she  alone  was 
to  blame,  notwithstanding  the  stats.  1  &  2  G«o.  lY.  c.  75,  and  6  Geo.  TV. 
c.  125,  which  do  not  extend  to  proceedings  in  this  Court. 

2.  The  municipal  law  extends  to  foreigners  only  in  certain  cases. 

3.  The  Instance  Court  of  Admiralty  is  guided  by  the  principles  of 
international,  and  not  by  those  of  the  municipal,  law.  Sefnbley  that  in 
cases  of  obvious  danger  the  master  is  bound  to  interfere  in  the  manage- 
ment of  the  vessel,  although  a  licensed  pilot  be  in  charge  of  her. 

Owners  or  masters  not  liable  for  loss  arising  from  incompetency  of 
pilots. 

The  Girolamo,  an  Austrian  vessel,  left  the  London  Docks  with 
a  licensed  pilot  on  board,  towed  by  a  steamer,  on  the  25th  April, 
1834.  After  she  had  passed  Blackwall,  a  fog  came  on,  during 
which  she  ran  foul  of  the  Edward,  a  British  convict  vessel, 
moored  a  little  below  Woolwich,  in  the  proper  berth  for  such 
vessels.     The  Girolamo  was  arrested  and  gave  bail  in  200Z. 

The  owner  of  the  Girolamo  appeared  under  protest,  on  the 
ground  that  under  the  6  Geo.  lY.  c.  125,1  and  1  &  2  Geo.  IV. 
c.  75,  s.  32,1  he  was  not  liable  for  the  damage. 


Addams,  for  the  Girolamo  : 

A  foreign  vessel  cannot  be  liable  for  damage  done  whilst  a 
licensed  pilot  is  on  board ;  she  is  compelled  to  take  such  a  pilot, 
for  though  there  is  no  penalty  for  not  taking  one,  no  clearance 
can  be  obtained  at  the  Custom  House  until  the  pilotage  be  paid. 
He  relied  on  s.  55  of  6  Geo.  IV.  c.  125.  § 


t  The  Halley  (1867)  L.  R  2  A.  &  E. 
3,  6,  2  P.  C.  193 ;  R.  v.  Keyn  (1876) 
2  Ex.  D.  63,  219 ;  The  Mary  (1879) 
5  P.  D.  14,  18. 

X  Bepealed:  as  to  pilotage  generally 
see  now  the  Merchant  Shipping  Act, 
1894,  ss.  572—633. 

§  '*  And  be  it  further  enacted,  that 
no  owner  or  master  of  any  ship  or 
vessel  shall  be  answerable  for  any 
loss  or  damage  which  shall  happen 
to  any  person  or  persons  whomsoever 
from  or  by  reason  or  means  of  any 


neglect,  default,  incompetency,  or 
incapacity  of  any  licensed  pilot  acting 
in  the  charge  of  any  such  ship  or 
vessel,  under  or  in  pursuance  of  any 
of  the  provisions  of  this  Act,  where 
and  so  long  as  such  pilot  shaU  be 
duly  qualified  to  have  the  charge  of 
such  ship  or  vessel,  or  where  and  so 
long  as  no  duly  qualified  pilot  shall 
have  offered  to  take  charge  thereof/" 
Sec.  do.  [See  now  Merchant  Shipping 
Act,  1894,  8.  633.] 
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Sib  John  Nicholl  :  The 

GiROLAMO. 

If  either  a  British  or  foreign  vessel  take  a  pilot  when  not 
required  by  law  to  do  so,  such  pilot  is  the  servant  of  the  owner, 
who  is  responsible  for  *his  acts.  The  remedy  in  personam  [  *170  ] 
against  the  owner  and  master  is  done  away,  but  the  remedy 
in  rem  remains,  except  that  the  54th  section  limits  the  liability 
to  the  value  of  the  ship  and  her  freight.  Against  a  foreign 
vessel,  this  Court  can  still  give  the  same  remedy  as  if  the  Act 
6  Geo.  lY.  c.  125  had  not  been  passed. 

Addanis  : 

It  might  happen  that  although  a  pilot  were  on  board,  the  loss 
might  be  occasioned  by  the  refusal  of  the  master  and  crew  to 
give  charge  of  the  vessel  to  him,  or  by  their  disobedience  of  his 
orders ;  and  in  those  cases  the  owner  would  be  liable  to  the 
extent  of  the  value  of  the  ship  and  freight :  but  otherwise  the 
Act  gives  no  remedy  except  against  the  pilot.     *    *    * 

The  King's  Advocate,  j:  for  the  Edward :  [  I7i  ] 

Liability  by  the  general  law,  is  not  to  be  taken  away  by 
implication.  The  case  of  the  Neptune  the  Second  is  in  point — ^it 
shews  clearly  what  the  old  law  was.  The  only  doubt,  before  the 
6  Geo.  lY.  c.  125  passed,  was  as  to  the  personal  liability  of  the 
master  or  owner ;  there  was  no  doubt  as  to  the  liability  of  the 
vessel :  this  liability  is  not  taken  away  by  the  statute ;  and 
the  jurisdiction  of  this  Court  is  expressly  retained  by  s.  87  of 
that  Act.     *     *     ♦ 

AddamSy  in  reply.     *     *     * 

Sir  John  Nicholl  :  [  172  ] 

This  is  a  case  of  considerable  importance  to  the  mercantile 
interests  of  the  community,  and  on  that  account  it  has  received 
a  full  consideration  from  the  Court. 

The  grounds  of  protest  are,  ''  That  the  action  is  brought  to 
recover  the  amount  of  damage  sustained  by  the  Edward,  by  the 
collision  at  the  time  that  the  pilot  was  on  board  and  had  charge 

t  On  the  first  session  of  Michaelmas      as  King's  Advocate ;  and  Dr.  Philli- 
Term,  Sir  John  Dodson  took  his  seat      more  as  Advocate  of  the  Admiralty. 
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The         of  the  Oirolamo :  that  referring  to  the  Acts  6  Geo.  lY.  c.  125,  and 
1  &  2  Geo.  lY.  c.  75,  s.  82,  the  Girolamo  is  not  liable." 

This  is  answered  on  the  part  of  the  Edward:  "That  the 
Girolamo  is  a  foreign  vessel,  her  owner  being  an  Austrian  sub- 
ject ;  that  under  1  &  2  Geo.  lY.  c.  75,  the  owner  is  answerable 
in  this  Court ;  that  foreign  ships  are  not  compellable  to  take  a 
pilot ;  that  the  penalties  of  6  Geo.  lY.  c.  125  cannot  be  enforced, 
against  foreign  owners  and  masters."  t  *  «  * 
[  178  ]  The  reply  for  the  &iro2a77to  exhibits  the  receipt  for  the  pilotage, 

which  the  master  was  obliged  to  pay  before  he  could  be  cleared 
out  at  the  Custom  House.    *     *     * 

This  protest  does  not  deny  the  jurisdiction  of  the  Court,  nor 
the  regularity  of  the  proceedings :  the  statement,  if  any  thing, 
is  matter  of  defence  ;  and  to  preserve  the  regularity  of  the  pro- 
ceedings, the  protest  must  therefore  be  overruled :  but  as  it  may 
be  convenient  to  the  parties  to  arrive  at  the  opinion  of  the  Court 
upon  the  whole  case,  and  as  the  property  in  contest  is  of  small 
amount,  it  seems  desirable  to  enter  on  the  consideration  of  the 
several  points  which  the  case  presents. 

The  facts  do  not  raise  any  doubtful  question  respecting  the 
usage  of  the  sea,  skill,  or  seamanship,  or  as  to  which  of  the  two 
vessels  (if  either)  was  deficient  in  caution,  for  one  was  lying 
motionless  at  her  moorings,  and  the  other  was  in  motion  and 
governable.  Without  question,  the  vessel  in  motion  is  bound, 
if  possible,  to  steer  clear  of  and  avoid  the  vessel  at  her  moorings, 
[  •174  ]  and  nothing  can  in  such  a  case  excuse  her  from  making  *com- 
pensation  but  unavoidable  accident ;  nothing  but  that  ri«  major 
which  no  human  skill  or  precaution  could  have  guarded  against 
or  prevented. 

[After  examinmg  the  facts,  and  finding  that  there  was  a  pnmd 
fade  case  against  the  defendant,  the  learned  Judge  proceeded  :] 
[  175  ]  But  it  is  set  up  by  way  of  defence  that  neither  the  vessel, 

owners,  nor  master,  but  only  the  pilot,  is  answerable  under 
the  6  Geo.  lY.  c.  125.  Several  points  arise  out  of  this  ground 
of  defence. 

First,  was  the  damage  done  by  the  sole  default  of  the  pilot, 
and  was  the  master  in  no  degree  culpable  ? 

t  The  points  of  the  answer  and  reply  on  the  nautical  facts  are  omitted. 
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Secondly,  can  this  defence  be  set  np  in  a  proceeding  in  rem  in         The 
the  Court  of  Admiralty  ? 

Thirdly,  can  it  be  set  ap  by  a  foreign  ship  ? 

In  the  first  place,  it  is  by  no  means  clear  that  a  foreign  ship 
is  compellable  to  take  a  pilot,  for  there  are  no  means  of  com- 
pelling a  foreign  vessel  outward  bound,  and  having  actually 
commenced  her  voyage,  to  do  so.  A  foreign  vessel  may  indeed 
be  compelled  to  pay  the  pilotage,  whether  she  has  a  pilot  on 
board  or  not,  by  the  second  section ;  and  that  clause  and  some 
others  strongly  infer  that  a  pilot  ought  to  be  taken  on  board,  not 
only  for  the  purpose  of  protecting  the  foreign  vessel  herself,  but 
others  which  may  be  in  her  way— British  vessels  and  British 
property  within  our  own  harbours ;  but  if  the  master  should 
neglect  to  take  a  pilot,  there  are  no  means  of  enforcing  the 
penalties  against  him.  If,  then,  the  taking  a  pilot  on  board 
be  considered  as  the  voluntary  act  of  the  foreign  master,  the 
pilot  is  in  such  case  the  servant  of  the  foreign  master  and 
owner,  and  they  must  seek  their  indemnity  from  him ;  but  it 
may  not  be  necessary  for  the  Court  now  to  decide  this  point. 
[Assuming  that  the  fault  here  must  be  treated  as  the  pilot's 
alone — ^which  was  not  decided.] 

It  cannot  be  doubted  that  before  these  statutes  passed,  [  ^77  ] 
exonerating  masters  and  owners  when  a  licensed  pilot  is  in 
charge  of  the  vessel,  that  remedy  existed  in  this  Court,  and 
the  Legislature  has  not  in  express  terms  taken  it  away.  It  is 
a  question  turning  upon  the  construction  of  an  Act  of  Parliament; 
whether,  when  the  municipal  law  says  nothing  of  a  proceeding 
in  rent  J  and  expressly  reserves  the  jurisdiction  of  the  Court 
of  Admiralty,  the  remedy  which  existed  in  that  Court  by  the 
old  law,  is  taken  away?  It  may,  therefore,  be  necessary  to 
trace  briefly  the  several  statutes  that  have  passed  on  this 
subject,  as  well  as  the  decisions  on  their  construction. 

It  is  hardly  necessary  to  notice  the  26  Geo.  III.  c.  86,  which  is 
entitled  ''  An  Act  to  amend  and  explain  "  the  7  Geo.  II.  c.  15, 
relating  to  the  liability  of  owners ; — that  Act  confined  their 
responsibility  to  the  value  of  the  ship  and  freight,  but  it  seems 
to  apply  only  to  damage  happening  to  goods  laden  on  board. 
The  next  Act  to  be  referred  to  is  the  52  Geo.  III.  c.  89,  ''  for  the 
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The  more  effectual  regulation  of  pilots  and  the  pilotage  of  vessels  on 
the  coast  of  England"  ;  this  repealed  the  48  Geo.  III.  c.  104, 
passed  ''  for  the  better  regulation  of  pilots  and  of  the  pilotage 

[  •i^s  ]  of  ships  and  vessels  navigating  the  *Briti8h  seas,"  so  far  as  the 
same  related  to  pilots.  It  also  (§  27)  exonerates  owners  from 
responsibility  for  **  any  damage  "  done  beyond  the  value  of  ship 
and  freight,  thereby  going  beyond  the  26  Geo.  III.  c.  86,  which 
confined  it  to  goods  on  board ;  but  the  30th  section  expressly 
enacts,  '*  that  no  owner  or  master  of  any  ship  or  vessel  shall  be 
answerable  for  any  loss  or  damage  from  or  by  reason  or  means 
of  any  neglect,  default,  incompetency,  or  incapacity  of  any 
pilot  taken  on  board  of  any  such  ship  or  vessel  under  or  in 
pursuance  of  any  of  the  provisions  of  this  Act."  There  is  a 
distinction,  but  not  a  very  material  one,  between  these  words 
and  those  of  the  6  Geo.  lY.  c.  125 ;  the  one  says  ''  any  pilot 
taken  on  board ; "  the  other  ''  any  licensed  pilot  acting  in  the 
charge  of  any  such  ship  or  vessel."  S.  81  of  52  Geo.  III. 
enacts,  ''that  nothing  in  this  Act  contained  shall  be  construed 
to  extend  to  deprive  any  persons  of  any  remedy,  by  civil  action 
against  pilots  or  other  persons,  which  they  might  have  had 
if  this  Act  had  not  passed ;  "  and  by  the  78rd  section  it  is 
''not  to  affect  or  impair  the  jurisdiction  of  the  High  Court 
of  Admiralty."  The  Court  is  not  aware  of  any  earlier  Act 
than  this  Act  of  the  52  Geo.  III.  exonerating  owners  or  masters 
because  a  pilot  was  on  board  the  vessel ;  such  a  provision  was 
first  introduced  into  this  *' Pilot  Act,"  as  it  is  commonly  called. 
In  the  following  year,  the  53  Geo.  III.  c.  159,  "  An  Act  to  limit 
the  responsibility  of  ship-owners  in  certain  cases,"  passed ;  it 
recites  the  26  Geo.  III.  c.  86,  and  enacts,  that ''  owners  shall  not 
be  liable  to  answer  for  or  make  good  any  loss  or  damage, 
happening  without  their  fault  or  privity,  to  any  goods  on  board, 

[  "iTQ]  or  which  *may  happen  to  any  other  ship  or  vessel,  or  to  any 
goods  on  board  of  any  other  ship  or  vessel,  further  than  the 
value  of  their  own  ship  and  freight,"  The  55  Geo.  III.  c.  87,  is 
not  material :  but  before  I  proceed  to  consider  the  Act  now  in 
force,  (6  Geo.  IV.,)  I  may  just  mention  the  1  &  2  Geo.  IV.  c.  75, 
s.  32,  which  is  referred  to  in  the  Act  on  petition,  but  which  does 
not  apply  as   a  matter  of   defence ;   it  merely  affords  means 
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of  obtaining  bail  from  a  foreign  vessel  doing  damage  in  any  Thb 
harbour,  river,  or  creek,  places  which  in  some  respects  are  out 
of  the  jurisdiction  of  the  Court  of  Admiralty.  In  these  cases, 
it  being  vain  to  bring  any  action  against  a  foreign  master  or 
owners,  (who  might  be  out  of  the  jurisdiction,)  the  Legislature 
gave  the  municipal  courts  something  of  a  proceeding  in  rem, 
so  far  at  least  as  to  detain  the  ship  in  order  to  get  bail ;  but  they 
have  no  power  of  proceeding  to  sale,  or  of  applying  the  proceeds 
in  discharge  of  the  damage :  and  lest  any  doubt  should  arise  as 
to  the  Admiralty  jurisdiction  in  "any  harbour,  river  or  creek," 
as  being  infra  corpus  comitatuSy  it  included  the  Judge  of  the 
Admiralty  in  this  power  of  arrest.  In  the  present  case,  however, 
there  can  be  no  doubt  of  the  Admiralty  jurisdiction  over  a 
foreign  vessel  which  has  begun  her  voyage,  and  was  within  the 
flux  and  reflux  of  the  sea  at  the  time  of  the  collision,  without 
the  aid  of  this  Act. 

I  now,  therefore,  proceed  to  consider  the  6  Geo.  IV.  c.  125, 
under  which  the  defence  is  sought  to  be  maintained,  and  upon 
the  true  construction  of  which  this  case  depends.  The  material 
sections  are  §§  58,  54,  55,  56,  57,  and  87.  The  58rd  section 
enacts,  that  **  no  owner  or  master  of  any  *ship  or  vessel  shall  be  [  *180  ] 
answerable  for  any  loss  or  damage  which  shall  happen  to  any 
person  or  persons  whatsoever,  from  or  by  reason  or  means  of  no 
licensed  pilot  being  on  board,"  unless  this  arise  from  the  refusal 
or  neglect  of  the  master.  If  no  licensed  pilot  can  be  obtained, 
the  master  and  the  crew  must  necessarily  navigate  the  vessel ; 
and  if,  by  any  want  of  skill,  they  shall  occasion  damage  to 
another  vessel,  is  it  meant  to  be  contended  that  the  Act  has 
wholly  exonerated  the  master?  It  would  be  a  strange  con- 
struction of  the  Act  to  hold  that,  if  no  pilot  be  on  board,  and 
this  owing  to  no  fault  on  the  part  of  the  master,  and  the  vessel 
then  does  any  damage,  neither  master,  nor  owner,  nor  vessel  are 
to  be  held  answerable  for  that  damage,  though  arising  from  the 
negligence  or  want  of  skill  of  those  on  board :  yet  such  would  be 
the  effect  of  these  words  taken  in  the  strictest  sense.  All  these 
clauses,  however,  must  be  taken  together ;  they  are  only  repeti- 
tions of  former  statutes,  and  they  lead  to  another  interpretation : 
the  54th  and   55th  sections,   for  instance,  enact,  that  owners 
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The  shall  under  no  circumstances  be  liable  beyond  the  value  of  the 
ship  and  freight,  and  that  neither  owner  nor  master  shall  be 
liable  if  a  licensed  pilot  be  on  board  and  in  charge :  but  this 
only  exempts  them  from  personal  responsibiUty ;  these  are 
municipal  laws  for  the  regulation  of  the  municipal  courts  in 
their  personal  actions  against  owners  or  masters,  but  they  do 
not  apply  to  the  Court  of  Admiralty. 

The  next  clause,  indeed,  enacts,  that  nothing  in  the  Act  is  t-o 
deprive  persons  "  of  any  remedy  or  remedies  upon  any  contract 
of  insurance,  or  of  any  other  remedy  whatsoever,  which  they 

[  '181  ]  might  *have  had  if  this  Act  had  not  been  passed,  by  reason  or 
on  account  of  the  neglect,  default,  incompetency  or  incapacity 
of  any  pilot  duly  acting  in  charge  of  any  ship : "  and  then 
comes  section  87,  expressly  saving  the  jurisdiction  of  the  Court 
of  Admiralty.  If,  then,  all  the  former  remedies  are  to  remain, 
and  if  the  jurisdiction  of  the  Court  of  Admiralty  is  to  be 
unimpaired,  the  remedy  against  the  ship  still  exists,  and  masters 
and  owners  are  only  exonerated  from  personal  responsibiUty. 
Unquestionably  the  Legislature  might  regulate  the  jurisdiction 
of  the  Court  of  Admiralty,  but,  if  this  had  been  intended,  it 
would  have  been  done  by  express  words ;  this  is  not  done ;  on 
the  contrary,  here  is  an  express  reservation  of  ''any  other 
remedy  whatsoever,"  and  a  further  express  reservation  of  the 
jurisdiction  of  the  Court  of  Admiralty.  Before  any  of  these 
Acts  passed,  there  can  be  no  doubt  that  a  pilot  being  on  board 
would  not  have  exempted  the  owner  from  responsibility;  what 
then  is  meant  by  **  any  other  remedy  or  remedies  whatsoever  ?  " 
Can  it  mean  only  the  remedy  against  the  pilot  to  the  amount 
of  his  bond,  viz.  1002.,  in  case  of  a  vessel  and  cargo  doing  or 
sustaining  damage  to  the  amount  of  10,000Z.  through  his 
default?  The  remedy  reserved,  and  the  jurisdiction  reserved, 
appear  to  me  to  mean,  by  the  most  just  and  fair  construction, 
the  remedy  in  revi,  in  this  Court,  according  to  the  existing  rule 
of  the  maritime  law  of  nations. 

It  may,  however,  be  proper  to  see  what  constructions  have 
already  been  put  on  these  Acts.    We  have  already  noticed  that 

[  *182  ]  the  52  Geo.  III.  c.  *89,  has  the  same  clause,  exonerating  the 
master  and  owners  when  the  vessel  is  in  charge  of  a  licensed 
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pilot;  and  reserving  all  other  remedies  and  the  jurisdiction  The 
of  this  Court  as  the  6  Greo.  lY.  The  former  Act  received  the 
royal  assent  on  the  20th  April,  1812,  and  in  the  following  year 
the  58  Geo.  m.  passed,  which  exonerated  owners  in  all  cases 
from  responsibility  for  any  damage  beyond  the  value  of  the  ship 
and  freight.  The  case  of  the  Neptune  the  Second^  was  decided 
in  November,  1814 ;  the  collision  having  been  in  January, 
1814 — somewhat  less  than  two  years  after  the  passing  of  the 
52  Geo.  III.  It  cannot,  therefore,  be  supposed  that  this  Act  could 
have  escaped  the  recollection  of  the  learned  Judge  who  decided 
the  case,  and  who  was  himself  a  member  of  the  Legislature,  and 
what  was  his  decision?  "It  is  acknowledged,"  he  says,  '^  that 
the  damage  was  done  by  the  ship  proceeded  against ;  but  it  has. 
been  set  up,  in  the  way  of  excuse,  that  she  was,  at  the  time, 
under  the  care  of  a  regular  pilot,  and  was  acting  in  obedience  to 
his  directions ;  and  it  has  been  contended  in  the  argument,  that 
the  pilot  alone  is  liable  for  the  damage  that  may  have  been 
sustained  in  consequence  of  the  mismanagement  of  the  vessel. 
If  the  opinion  could  be  maintained  that  the  mere  fact  of  having 
a  pilot  on  board,  and  acting  in  obedience  to  his  directions,  would 
discharge  the  owners  from  responsibility,  I  am  of  opinion  that 
they  would  stand  excused  in  the  present  case,  for  I  think  it  is 
sufficiently  established  in  proof  that  the  master  acted  through- 
out in  conformity  to  the  directions  of  the  pilot ;  but  ^this,  I  [  *183  ] 
conceive,  is  not  the  true  rule  of  law.  The  parties  who  suffer 
are  entitled  to  have  their  remedy  against  the  vessel  that 
occasioned  the  damage,  and  are  not  under  the  necessity  of 
looking  to  the  pilot,  from  whom  redress  is  not  always  to  be 
had,  for  compensation.  The  owners  are  responsible  to  the 
injured  party  for  the  acts  of  the  pilot,  and  they  must  be 
left  to  recover  the  amount,  as  well  as  they  can,  against 
him.  It  cannot  be  maintained  that  the  circumstances  of 
having  a  pilot  on  board,  and  acting  in  conformity  to  his 
directions,  can  operate  as  a  discharge  of  the  responsibility  of 
the  owners." 

This,  then,  is  the  decision  of  Lord  Stowell  on  the  construction 
of  this  Act,  about  two  years  after  it  had  passed,  that  the  owners 

t  1  Dods.  467. 
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The         are  not  exonerated,  but  that  there  is  a  remedy  in  this  Coart 
agamst  the  ship. 

This  case  seems  a  direct  decision  apon  the  construction  of 
the  Act ;  for  although  it  is  not  specifically  mentioned,  I  cannot 
suppose  that  it  escaped  the  notice,  not  only  of  the  Judge,  but 
of  the  counsel,  of  the  proctors,  of  the  parties,  possibly  of  the 
insurers,  and  of  the  pilot  who  made  an  affidavit  in  the  cause. 
It  is,  however,  possible,  that  the  Neptune  the  Second^  being  a 
foreign  ship,  this  municipal  Act  might  not  have  been  considered 
by  that  great  Judge  as  applying  to  the  case.  This  is  a  point  to 
be  presently  considered,  the  vessel  now  in  question  being  also  a 
foreign  ship.     *    *     • 

[  184  ]  There  is,  however,  another  ingredient  of  some  importance  in 

this  case ;  this  defence  is  set  up  by  a  foreign  owner,  in  behalf 
of  a  foreign  ship,  in  a  Court  governed  by  the  principles  of  inter- 

[  *185  ]  national  law ;  and  a  question  arises  whether  a  foreigner  *ean, 
in  a  suit  in  this  Court,  set  up  as  a  defence  a  municipal  law 
made  to  regulate  municipal  courts  only,  and  contrary  to  those 
general  rules  of  law  which  prevail  amongst  commercial  nations. 
Eeciprocity,  or  mutuality,  has  always  been  considered  as  one  of 
the  leading  principles  of  justice  in  questions  arising  between 
nation  and  nation.  For  example,  by  our  municipal  law  this 
country  established  the  principle  of  restitution  upon  payment  of 
salvage  in  cases  of  the  recapture  of  British  property  from  the 
enemy,  notwithstanding  peimoctatio  infra  prasidw^  or  any  of 
those  old  general  rules  by  which  the  property  of  the  former 
owners  was  held  to  be  extinguished :  but  the  application  of  this 
rule  to  the  property  even  of  our  allies  in  the  late  war  was  held 
to  depend  entirely  upon  its  reciprocity.  Thus,  in  the  case  of  the 
St,  Jago,  (cited  in  the  Santa  CniZy  1  Rob.  68,)  the  property  was 
condemned  as  prize  to  the  recaptors,  on  the  ground  of  its  not 
being  shewn  that  restitution  of  the  property  of  an  ally,  upon 
payment  of  salvage,  was  the  rule  of  Spanish  law;  and  in  the 
case  of  the  Santa  Cruz  itself,  the  same  principle  was  applied  with 
respect  to  Portugal ;  but  upon  that  country  afterwards  engaging 
prospectively  to  restore,  upon  payment  of  salvage,  British  property 
recaptured  by  Portuguese  subjects,  the  rule  was  made  mutual. 
But  does  this  principle  of  reciprocity  apply  to  cases  of  collision  ? 
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The  true  principles  of  international  law  have  been  laid  down  the 
by  some  of  our  best  text  writers,  as  in  1  Bla.  Com.  c.  7,  p.  278, 
(also  4  Bla.  Com.  e.  5,  p.  67,)  where  it  is  expressly  laid  down, 
that,  *^  affairs  of  commerce  are  regulated  by  a  law  of  their  own, 
called  the  law  merchant,  or  lex  *mer€atoria,  which  all  nations  [  *186  ] 
agree  in  and  take  notice  of."  Before  the  enactment  of  the 
municipal  law  by  52  Geo.  III.,  and  6  Geo.  IV.,  the  general  rule 
of  international  law,  by  which  this  Court  was  governed  in  cases 
of  collision,  was  that  a  vessel  doing  damage  to  another  was  liable 
to  make  full  compensation.  This  rule  was  recognized  by  Lord 
Stowell  in  the  case  of  the  Nostra  Signora  de  log  Dolores, \  where 
he  decided  that  foreigners,  when  suing  British  subjects,  were  not 
bound  by  the  municipal  law,  and  said,  "  I  do  not  recognize  the 
applicability  of  those  cases  which  have  been  determined  between 
British  subjects  to  such  a  case  as  this, — which  is  founded  on  the 
law  of  nations, — ^is  brought  on  the  complaint  of  a  person  not 
subject  to  our  laws,  and  is  to  be  tried  in  a  Court  whose  duty  it  is 
to  administer  the  law  of  nations." 

Again,  in  the  case  of  the  Carl  Jolian,  I  conceive  that  this 
principle  was  directly  applied,  and  the  construction  of  the 
52  Geo.  III.  fully  considered  by  the  same  great  authority.  There 
has  been  as  yet  no  full  printed  report  of  this  case  although  it  is 
referred  to  in  the  Dundee  ;X  but  I  am  in  possession  of  a  very  full 
MS.  report  of  it  from  the  notes  of  Dr.  Arnold,  and  I  have  no 
doubt  of  its  correctness.  The  facts  were  these :  The  Carl  Johan, 
a  Swedish  vessel,  ran  down  the  British  ship,  James,  (which  was 
totally  lost,)  off  the  coast  of  Norfolk.  The  Carl  Johan  was 
arrested  and  bail  given  in  1,500Z.  The  case  was  heard  in 
November,  1819,  when  Trinity  masters  attended,  and  it  was 
decided  that  the  Carl  Johan  was  the  cause  of  the  collision ;  she 
was  condemned  *in  the  damage,  and  the  amount  referred  to  the  [  *ib7  ] 
registrar  and  merchants.  From  this  sentence  an  appeal  was 
entered,  but  afterwards  abandoned,  and  the  cause  was  remitted ; — 
the  registrar  then  reported  the  amount  of  the  damage  to  be 
upwards  of  1,000Z.  The  proctor  for  the  Carl  Johan,  by  petition, 
objected  to  the  registrar's  report,  on  the  ground  that  the  amount 
of  the  damage,  as  reported,  exceeded  the  value  of  the  ship  and 

t  1  Dods.  290.  t  1  Hagg.  Adm.  113. 
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thb  freight,  whereas  by  the  58  Geo.  III.  c.  159,  8.  1,  (as  in  the 
6  Geo.  lY.,)  the  owner  was  only  responsible  to  that  extent,  and 
upon  this  question  Lord  Stowell  gave  judgment  in  Nov., 
1821.  He  held,  '^  that  the  new  rule  introduced  by  the 
52  Geo.  HI.  was  one  of  domestic  policy,  and  that  with  reference 
to  foreign  vessels,  it  only  applied  in  cases  where  the  advantages 
and  disadvantages  of  such  a  rule  were  common  to  them  and  to 
British  vessels ;  that  if  all  states  adopted  the  same  rule,  there 
would  be  no  difficulty,  but  that  no  such  general  mutuality  was 
alleged ;  that  if  the  law  of  Sweden  adopted  such  a  rule,  it  would 
apply  to  both  countries,  but  that  Sweden  could  not  claim  the 
protection  of  that  statute  without  affording  a  similar  protection 
to  British  subjects  in  similar  cases  ;  "  and  he  therefore  dismissed 
the  petition  on  behalf  of  the  Carl  Joluin,  and  finally  condemned 
her  owners  to  make  good  the  damage  to  the  amount  reported  by 
the  registrar  and  merchants.  This  judgment  appears  to  be  a 
direct  authority  that  these  Acts,  however  binding  in  the  municipal 
courts,  nay,  possibly  even  in  this  Court,  as  between  subject  and 
subject,  yet,  cannot  be  set  up  by  a  foreign  ship  in  this  jurisdiction. 
[  *188  ]  If,  indeed,  it  had  appeared  that  a  British  vessel  ^sailing  out 

of  Trieste  with  a  pilot  on  board,  and  doing  damage  to  an  Austrian 
vessel,  would  not  be  liable  to  make  good  the  loss  because  such 
British  ship  had  a  pilot  on  board,  it  might  have  varied  the  case, 
more  especially  if  there  were  any  treaty  or  convention,  or  any 
practice  inferring  that  such  rule  should  be  mutually  observed ; 
but  there  is  no  such  suggestion  ;  and  therefore  the  general  rule 
of  law  '*  that  owners  are  responsible,"  must  be  considered  as  the 
existing  principle  in  this  case. 

Again,  in  the  case  of  the  Ihindee,^  although  this  particular 
question  was  not  decided,  yet  the  case  of  the  Carl  Johan  was 
referred  to  in  the  argument,  and  the  general  principle  that 
owners  are  responsible  seems  to  have  been  recognized  on  both 
sides.  There  is,  however,  a  more  recent  case  to  which  the  Court 
is  bound  to  refer ;  that  of  the  Christiana.l  The  marginal  note 
is,  "  Under  stat.  1  &  2  Geo.  IV.  c.  75,  the  Court  of  Admiralty  is 
authorized  not  only  to  arrest  a  foreign  ship,  but  to  proceed  to 

t  33  R.  R.  721  (1  Hagg.  Adm.  109 ;  %  2  Hagg.  Adm.  183. 

2  ibid.  137). 
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judgment  in   a  case  of  collision;   but  a  duly  qualified  pilot         The 

being  entrusted  with  the  navigation  of  the  vessel,  the  owner  is 

exonerated  under  6  Geo.  IV.  c.  125,  sec.  55,  which  applies  equally 

to  foreign  as  to  British  ships."    That  may  be  considered  as  the 

general  effect  of  the  decision ;  but  the  question,  with  respect  to 

foreign  ships,  does  not  seem  to  have  been  either  very  fully  stated 

or  much  considered  ;  for  the  learned  Judge!  said,  "  I  should  not 

have  been  surprised  to  have  found  a  distinction  as  to  foreign 

ships  existing  on  general  principles,  though  I  do  *not  know  of       [  *189  ] 

any  formal  authority  to  that  effect."     I  cannot  help  thinking 

that  the  learned  Judge  was  hardly  aware  of  the  extent  of  the 

case  of  the  Carl  Johan :  and  the  Neptune  the  Second  may  not,  in 

the  argument  in  the  Christiana,  have  been  adverted  to.     The  ^ 

learned  Judge  further  observed,  that  **  the  Court  of  Admiralty 

had  always  treated  this  statute  as  obligatory  on  foreign  ships  as 

well  as  on  our  own ; "  but  he  did  not  refer  to  any  cases  to  this 

effect.     The  case  of  the  Christiana  does  not,  therefore,  seem  to 

me  sufficient  to  countervail  the  other  authorities  to  which  I  have 

referred. 

Foreign  vessels  and  foreign  persons  are  indeed  liable  to  the 
municipal  laws  for  acts  done  within  the  local  jurisdiction  of 
municipal  courts ;  they  may  be  liable  to  pilot  and  custom  house 
dues ;  may  not  be  allowed  to  clear  out  without  paying  such  dues ; 
but  it  does  not  follow,  that  having  commenced  a  voyage,  and 
doing  damage,  they  are  entitled  to  make  the  same  defence  that 
British  subjects  might  make  inter  se.  If  the  owners  of  the 
Edicard  had  merely  got  a  Judge's  order  to  detain  the  ship  until 
bail  was  given,  and  brought  an  action  at  law  against  the  foreign 
master,  the  statute  would  probably  have  been  a  good  defence 
to  such  a  proceeding,  but  it  is  a  defence  which  cannot  be  set 
up  in  a  Court  proceeding  in  rem,  and  governed  by  the  rules  of 
international  law. 

Upon  the  whole,  I  feel  bound  by  the  general  principles  of  law, 
and  the  authority  of  Lord  Stowell,  to  hold  that  this  foreign 
ship  is  liable  to  make  good  the  damage  which  the  Edward  has 
sustained,  and  if  that  damage  was  occasioned  by  the  fault  of  the 
pilot,  the  owners  still  have  their  remedy  over  against  him.    This 

t  Sir  Christopher  Bobinson. 


816  1834.     ADM.     3  HAG.  189—190.  [R-R. 

The  remedy  against  the  ship  *would  have  belonged  here  to  the  party 
r  *190  1  sustaining  the  damage  if  these  Acts  had  not  passed,  and  such 
remedy,  as  well  as  the  jurisdiction  of  the  Court,  is  reserved 
by  the  Acts  themselves,  according  to  their  true  construction; 
I  therefore  overrule  the  protest,  pronounce  for  the  damage, 
and  refer  the  amount  to  the  registrar  and  merchants  for  their 
report. 


1836.       THE  KING  (in  his  Office  of  Admiralty)  v.  FOETY- 
'^''"'^^"  NINE    CASKS  OF  BEANDY.t 


[257] 


(3  Haggard,  Adm.  257—293.) 

Effect,  as  against  the  office  of  Admiralty,  of  grants  from  the  Crown  to 
a  lord  of  a  manor  of  **  wreck  of  the  sea."  Claim,  hy  grant,  to  **  flotsam," 
&c.,  &c.,  not  exceeding  three  miles  from  low  water  mark,  rejected. 

Boundaries  of  the  A.dmiralty  jurisdiction  on  the  coasts  of  the  kingdom* 

Cffice  of  Lord  High  Admiral,  its  duties,  and  rights. 

To  constitute  *'  wreck  of  the  sea,"  goods  must  have  touched  the  ground, 
though  they  need  not  have  heen  left  dry.  Qoods  afloat  on  the  high  sea 
(though  within  low  water  mark)  if  they  have  not  touched  the  ground, 
are  **  droits."  If  they  have  touched  the  ground,  but  sve  still  moved  by 
the  sea,  qucere,  Semble — that  the  Crown  cannot  lawfully  grant  **  droits" 
to  a  private  person. 

His  Majesty's  Proctor  in  his  oflSce  of  Admiralty,  having 
entered  an  action  against  the  above  casks  of  brandy,  as  taken 
and  seized  upon  the  high  seas,  and  brought  to  or  near  Poole,  in 
the  county  of  Dorset,  and  being  goods  derelict,  flotsam,  jetsam, 
or  ligan,  and  as  such^  rights  and  perquisites  of  the  King,  in  his 
office  of  Admiralty,  the  warrant  of  arrest  was  returned,  and  an 
appearance  given  for  William  John  Bankes,  Esq.,  sole  executor 
of,  and  residuary  legatee  in,  the  will  of  Henry  Bankes,  Esq., 
deceased ;  whilst  living  the  person  entitled  to  the  rights  of 
Admiralty  and  wreck  in  the  parts  where  the  casks  of  brandy 
were  found.  Affidavits  were  then  exhibited  by  the  Admiralty 
Proctor  as  to  the  perishable  condition  of  the  goods,  and  a  com- 
mission of  appraisement  and  sale  was  consented  to  and  decreed ; 
and  the  cause  finally  was  heard  upon  an  Act  on  petition,  and 
affidavits  on  both  sides,  and  also  verified  copies  of  ancient  grants 
and  other  documents. 

t  B,  v.  Keyn  (1876)  2  Ex.  D.  63,  79. 
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The  Act  on  petition,  in  support  of  Mr.  Bankes'  title  and  claim,  The  Kino 
began  by  setting  forth :  **  That  by  virtue  of  a  commission,  issued  49  casks  of 
by  King  Eichard  the  Second,  in  the  4th  year  of  his  reign,  to  brandy. 
enquire  '  what  and  what  manner  of  possessions,  rents,  rights, 
customs  and  liberties,  or  other  things  did  anciently  and  then 
belong  to  the  castle  and  lordship  of  Corfe,'  (whereof  the  said 
King  was  then  seised  in  his  demesne  as  of  fee,)  an  inquisition  ws^s 
held  at  Corfe  Castle,  and  it  was  found,  *inter  alia,  that  the  whole  [  •268  ] 
isle  of  Purbeck  was  the  warren  of  the  King  and  pertained  to  his 
castle,  and  did  extend  from  the  path  between  the  wood  of  Wy teway 
and  Flouresberie,  and  thence  as  far  as  Luggesford,  and  from 
that  as  far  as  the  bridge  of  Wareham,  and  so  from  the  sea  east- 
wards to  the  place  called  Stodland  Castle,  and  thence  all  along 
the  sea  coast  as  far  as  the  chapel  of  St.  Aldemas,  and  from  that 
still  along  the  sea  coast  westwards  until  it  reached  again  to  the 
aforesaid  place  of  Flouresberie ;  and  that  all  pleas  of  vert  and 
venison  and  also  of  wreck  of  the  sea  pertained  to  the  castle 
aforesaid,  and  ought  to  be  determined  by  the  constable  and  his 
steward,  whereof  the  ransoms  pertained  to  the  constable ;  and 
that  the  said  constable  had  taken  wreck  of  the  sea  throughout 
the  whole  of  his  bailiwick  when  it  had  happened  from  time  out 
of  mind  even  till  then;  and  that  the  King  had  received  from 
time,  &c.,  all  royal  fishes,  namely,  grampus,  porpus  and  sturgeon, 
caught  upon  the  coast  aforesaid,  and  had  prisage  of  wine  of  every 
ship  freighted  therewith  and  coming  upon  the  sea  coast  of 
Purbeck,  if  the  same  should  land  with  anchor  and  cable.  That 
by  letters  patent  dated  at  Hampton  Court,  on  the  15th  of  January, 
in  the  32nd  year  of  the  reign  of  King  Henry  the  VHI. ;+  the 
said  King  being  then  seised  of  the  *same  in  his  demesne  as  of  [  *269  ] 
fee,  gave  and   granted  to  his  then  consort,  Queen  Catherine, 


t  By  31  Hen.  VIU.,  the  King  was 
empowered  to  grant  castles,  honours, 
manors,  &c.,  to  any  Queen  Consort 
for  the  time  being  for  life,  by  way  of 
jointure.  The  patent  recited  was,  in 
fact,  dated  on  the  14th  of  January ; 
but  among  the  proofs  there  was  also 
a  patent  of  the  loth,  whereby  Queen 
Catherine  had  a  grant  of  all  the 
extensiye  rights  and  privileges,  as 
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set  forth ;  and  was  further  empowered 
during  her  life  to  appoint  an  admiral 
within  the  lordship,  &c.,  of  Corfe, 
with  the  same  authorities  within  the 
same  as  the  admiral  of  the  King 
could  have  or  exercise ;  and  that  the 
admirals  of  England  and  their  lieu- 
tenants, &c.,  on  production  of  the 
said  letters  patent  should  observe  and 
obey  the  same. 

52 
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The  Kino 

r. 

49  Casks  of 

Brandy. 


[  •260  ] 


amongst  other  things,  the  hundreds  of  Bowborough  and  Hassilore 
(now  Hasler),  and  which  hundreds  then  comprehended  and  still 
comprehend  the  whole  of  the  Isle  of  Purbeck,  together  with  all 
their  appurtenances  and  all  the  royalties,  liberties,  rights, 
privileges  and  franchises  named  therein,  comprising  among  other 
things  all  chattels  called  waife  and  straye,  deodands,  treasure 
found,  and  all  other  things  and  chattels  found,  wreck  of  the  sea, 
flotzam,  jetzon,  or  lagon,  and  royal  fishes  when  they  should 
happen  to  he  within  the  said  hundreds  or  any  parcel  thereof,  or 
their  limits.  That  Queen  Elizabeth,  being  at  such  time  seised 
of  the  said  lordship  and  castle  in  her  demesne  as  of  fee,  did  by 
letters  patent  in  the  14th  year  of  her  reign,  for  herself,  her 
heirs,  &c.,  for  the  consideration  therein  named, f  (amongst  other 
things)  give  and  grant  to  Christopher  Hatton,  Esquire,  his 
heirs,  &c.,  all  her  said  castle  of  Gorfe,  otherwise  Corfe  Castle,  in 
her  said  county  of  Dorset,  with  all  its  liberties,  privileges,  pre- 
eminences, commodities,  royalties  and  appurtenances,  and  all 
her  lordship  and  manor  of  Corfe  with  all  its  rights,  members, 
liberties  and  appurtenances  in  the  Isle  of  Purbeck  ;  and  also  all 
manner  of  warrens,  chases,  liberties,  privileges,  franchises, 
royalties,  wrecks  of  the  sea,  shipwrecks,  and  pre-eminences 
whatsoever  to  the  said  lordship,  manor  or  castle  of  Corfe  afore- 
said belonging  or  in  any  manner  appertaining  or  theretofore 
held,  *known,  accepted,  used  or  reputed  as  parcel  or  member  of 
the  said  lordship,  manor,  castle  and  premises,  or  in  any  of  them, 
or  in  any  parcel  thereof  formerly  used,  occupied  or  exercised,  and 
all  and  every  other  right  of  her  the  said  Queen  in  and  to  the 
said  lordship,  &c.,  &c.,  and  other  the  aforesaid  premises,  or  in 
or  within  any  parcel  thereof  happening  or  occurring,  and  all 
benefit  and  advantage  to  be  had  exercised  and  taken  therefrom, 
to  be  by  him  the  said  C.  H.,  his  heirs,  &c.,  for  ever,  held  and 
enjoyed  as  fully  freely  and  entirely  and  in  as  ample  a  manner  as 
Edward,  late  Duke  of  Somerset,  or  the  said  Queen  Catherine ; 
that  by  letters  patent,  dated  respectively  in  the  18th  and  27th 
years  of  the  said  reign,  her  Majesty  Queen  Elizabeth,  for  herself, 
her  heirs,  &c.,  confirmed  the  ancient  boundaries  of  the  lordship 
and  manor  of  Corfe  Castle  and  Isle  of  Purbeck,  and  granted  to 

t  Viz.  4,76n.  18«.  1j^. 
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Sir  Christopher  Hatton,  E.G.,  Lord  Chancellor  of  England,  his  The  Kino 
heirs,  &c.,  for  ever,  that  the  said  castle,  lordship,  &c.,  and  all  49  casks  of 
places  within  the  precincts  and  liberties  of  the  same,  as  well  by  Brakdy. 
land  as  by  water,  should  be  exempt,  separate  and  private,  and 
absolved  for  ever  from  all  power,  jurisdiction,  and  official 
authority  whatsoever  of  the  admiral  and  admirals  of  her  kingdom 
of  England,  her  heirs,  &c.,  and  their  lieutenants  and  servants 
whatsoever  for  the  time  being ;  and  that  no  admiral  of  England 
of  her  Majesty,  her  heirs,  &c.,  or  his  lieutenant,  commissioner, 
officer  or  deputy  for  the  time  being,  or  any  admirals,  nor  the 
lieutenants,  commissioners,  servants,  officers  or  deputies  of  the 
same  admiral  or  admirals  of  her  Majesty,  her  heirs,  &c.,  for 
the  time  being,  should  enter  the  castle,  &c.,  &c.,  nor  the  precincts 
of  *any  of  them,  neither  by  land  nor  by  water,  for  the  purpose  [  '261  ] 
of  enquiring  into,  exercising,  doing  or  executing  within  the  said 
castle,  &c.,  or  the  precincts  of  any  of  them,  any  thing  which  to 
the  office  of  the  Admiralty  did  or  might  belong ;  but  that  the 
said  castle,  &c.,  and  all  places  within  the  precincts  and  liberties 
of  the  same,  as  well  by  land  as  by  water,  should  be  altogether 
and  for  ever  beyond  the  power,  jurisdiction  and  authority  of  the 
said  admiral  and  admirals,  and  his  and  their  lieutenants,  &c., 
and  that  no  admiral  nor  any  admirals  of  her  Majesty,  her 
heirs,  &c.,  nor  the  lieutenants,  &c.,  aforesaid,  nor  any  or  either 
of  them,  should  intermeddle  within  the  said  castle,  &c.,  or  the 
precincts  or  liberties  of  any  of  them  by  land  or  by  water  con- 
cerning any  thing  whatsoever  which  to  the  office  of  the  Admiralty 
in  that  behalf  did  or  might  belong :  and  her  Majesty  did  more- 
over grant  to  the  aforesaid  Sir  C.  H.,  his  heirs,  &c.,  for  ever, 
that  he  and  his  heirs  having  and  possessing  the  said  castle  and 
lordship  of  Corfe  should  be  admirals  within  the  said  castle,  lord- 
ship and  manor  of  Corfe  and  island  of  Purbeck,  and  the  precincts 
and  liberties  of  the  same,  as  well  by  water  as  by  land,  and  upon 
the  high  sea  flowing  to  or  adjoining  the  aforesaid  island  or  any 
part  thereof,  and  of  and  over  all  ports,  creeks,  rivers,  arms  of 
the  sea  and  other  waters  and  places  whatsoever,  being  within  the 
aforesaid  island,  and  should  do,  exercise  and  execute  before  them, 
their  bailiffs  or  deputies,  within  the  castle,  &c.,  and  the  precincts 
and  liberties  of  the  same,  and  upon  the  high  sea,  ports,  creeks, 
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[  •263  ] 

Tbik.  Term, 
16  Car.  II. 

Exchequer 
Jadgment. 


[  •263,  n.  ] 


rivers,  arms  of  the  sea,  waters  and  places  whatsoever  above 
mentioned,  those  things  which  to  the  office  of  Admiralty  did  *or 
might  belong,  and  her  Majesty  appointed  the  said  Sir  C.  H.,  his 
heirs,  &c.,  in  all  the  same  places,  and  thereby  gave  and  granted 
to  the  said  Sir  C.  H.,  his  heirs,  &c.,  for  ever,  the  office  of  the 
admiral  and  Admiralty  of  and  in  all  the  same  places,  together 
with  all  forfeitures,  profits  and  advantages  in  the  same  places  to 
the  office  of  admiral  in  any  manner  belonging  or  appertaining, 
without  any  account  to  be  made  or  rendered  of  the   same  to 
herself,  her  heirs,  &c.,  so  that  the  admiral  of  England   of  her 
Majesty,  her  heirs,  &c.,  for  the  time  being,  or  his  lieutenant, 
should  in  no  wise  enter  the  said  castle,  &c.,  or  the  precincts  and 
liberties  of  the  same,  or  by  land  or  by  water,  do  or  execute  any 
thing  there  which  to  the  office  of  the  Admiralty  did  or  might 
belong,  or  should  in  any  wise  intrude  themselves  for  that  purJKise 
within  the  said  castle,  &c."     The  Act  then  alleged,  ''  that  by  a 
judgment  in  the  Exchequer,  16  Car.  II.,  upon  an  information 
filed  against  Sir  Balph  Bankes,  the  then  proprietor  of  the  said 
castle,  &c.,  to  shew  by  what  authority  he  exercised  within  the 
castle,  &c.,  and  precincts  of  the  isle  of  Purbeck  the  right  to  all 
wrecks  of  the  sea  and  shipwrecks,  and  all  royal  fish,  and  to 
exercise  the  office  of  Admiralty  by  land  and  on  the  high  sea,  &c., 
the  said  rights  were  confirmed  to  Sir  Balph  Bankes  :f  *and  that 

t  On  a  quo  warranto  information,      itself  with  cable  and  anchors;  also 


filed  by  the  Attorney -Oeiieral  against 
Sir  Ralph  Bankes,  for  using  and  exer- 
cising (amongst  others)  the  rights  and 
privileges  following :  "  To  have,  use, 
and  enjoy  within  the  castle,  manor 
and  town  of  Corfe,  in  the  isle  of 
Purbeck,  and  in  all  other  towns  and 
places  within  the  limits  and  precincts 
of  the  same  island,  the  liberties, 
privileges  and  franchises  {inter  alia) 
following,  viz. : 

**  Chase  and  free  warren  and  liber- 
ties of  the  same  within  the  said  island, 
and  to  appoint  therein  a  constable  of 
the  said  *castle,  and  warreners ;  and 
to  have  and  enjoy  to  his  own  use  the 
prisage  of  wine  of  every  ship  freighted 
with  wine,  coming  on  the  sea  coast 
of  Purbeck,  if  it  should  stop  and  fix 


wreck  of  the  sea  and  shipwreckn 
through  the  whole  bailiwick  of  the 
said  island,  and  all  royal  fish,  viz.^ 
porpoise,  grampus  and  sturgeon, 
taken  on  the  said  coast;  and  all 
falcons  building  and  making  their 
nests  on  the  bailiwick  aforesaid ;  and 
to  exercise  and  execute  before  him- 
self, his  bailiffs  and  deputies  within 
the  castle,  lordship  and  manor  of 
Corfe,  and  the  precincts  and  liberties 
of  the  same,  as  well  by  water  as  by 
land,  and  upon  the  high  sea  flowing 
to  or  adjoining  the  said  island  or  any 
part  thereof;  and  within  all  ports, 
creeks,  rivers,  arms  of  the  sea,  waters 
and  places  whatsoever  within  the  said 
island,  all  and  singular  those  things 
which  to   the    office    of   Admiralty 
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the  said  castle,  &c.,  and  hundreds  of  Bowborough  and  Hasler,  Tub  Kino 
and  rights,  privileges,  liberties,  franchises,  pre-eminences,  com-  49  cabkb  of 
modities  and  royalties  in  the  isle  of  Purbeck  or  any  part  *or 
parcel  thereof,  or  within  their  limits  to  be  had  or  exercised,  as 
hereinbefore  recited,  became  vested  in  Henry  Bankes,  Esq.,  and 
were  so  vested  in  him  at  his  death :  that  in  February,  1884, 
55  casks  of  brandy  were  found  and  secured  floating  off,  and  four 
aground  upon,  the  isle  of  Purbeck  aforesaid,  10  whereof,  less  one 
and  a  half  which  burst,  were  conveyed  to  the  Custom  House  at 
Weymouth ;  and  49  (less  one  also  lost)  to  the  Custom  House  at 
Poole,  and  which  last  mentioned  casks  have  since  been  arrested 
in  virtue  of  a  warrant  issued  out  of  this  Court  as  goods  found 
derelict,  &c. ;  and  it  was  alleged  that  88  of  the  49  were  taken 
up  and  secured  floating  not  exceeding  three  miles  from  the  low 
water  mark,  on  different  parts  of  the  coast  of  the  said  isle  of 
Purbeck,  and  that  in  virtue  of  the  premises  hereinbefore  recited 
such  and  so  many  of  the  said  casks  as  were  so  taken  up  and 
secured  do  not  appertain  or  belong  to  the  King  in  right  of  his 


belong,  or  may  belong,  for  all  debts, 
contracts,  agreements,  transgressions, 
frauds,  and  other  things  and  offences 
whatsoeyer  upon  the  sea  or  elsewhere 
made  or  committed,  which  within  the 
said  castle,  &c.,  &c.,  can  or  ought  in 
any  manner  be  treated  of  or  enquired 
into,  heard,  corrected,  informed  or 
determined  in  matters  of  this  nature ; 
and  to  have  and  enjoy  all  forfeitui'es, 
profit  and  advantages  in  the  same 
places  to  the  office  of  admiral  in  any 
manner  belonging  or  appertaining; 
and  to  have  cognizance  by  the  bailifFs 
or  deputies  of  him  and  his  heirs  for 
the  time  being,  of  all  and  singular 
actions,  suits,  complaints  and  demands 
concerning  all  debts,  contracts,  agree- 
ments, transgressions,  frauds  and 
offences  of  this  nature  to  be  heard 
and  determined  before  the  same  bailiffs 
or  deputies,  so  that  the  cuimiral  of 
England  of  the  King,  his  heirs  and 
successors  for  the  time  being,  or  his 
lieutenants,  commissioners,  officers, 
procurators  or  deputies  for  the  time 


being,  shall  not  by  any  means  enter 
the  aforesaid  castle,  &c.,  &g.,  or  any 
other  place  by  land  or  by  water  to  do 
or  execute  any  thing  there  which  to 
the  office  of  admiral  belongs  or  may 
belong." 

In  support  of  his  claim.  Sir  Balph 
Bankes  pleaded  the  inquisition  of  4th 
Bichard  II.,  and  letters  patent  of  the 
14th  and  m^  of  Queen  Elizabeth, 
and  that  he  by  good  and  sufficient 
conveyance,  &c.,  had  become  pos- 
sessed of  the  estate  and  interest  of 
Sir  C.  Hatton  in  the  liberties,  fran- 
chises, &c.,  thereby  granted.  On  the 
admission  of  the  Attomey-OenercU, 
that  the  claim  of  Sir  Ralph  Bankes 
was  well  founded : 

The  judgment  of  the  Court  was 
given,  "that  the  aforesaid  liberties, 
and  all  the  profits,  commodities,  and 
emoluments  thence  arising  and  to 
the  same  and  each  of  them  belong- 
ing, should  be  allowed  to  Sir  Balph 
Bankes  and  his  heirs." 
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said  office  or  otherwise,  but  appertain  or  belong  to  the  estate  of 
the  said  H.  Bankes ;  and  that  ten  other  of  the  said  casks  were 
either  wreck  of  the  sea  or  found  and  taken  up  between  high  and 
low  water  mark,  and  by  reason  thereof  were  not  subject  to 
Admiralty  jurisdiction ;  but  that  if  they  or  any  or  either  of  them 
♦were  subject  thereto,  yet  that  they  were  so  found  and  taken  up 
within  limits  whereby  in  virtue  of  the  premises  they  belong  to 
the  said  estate." 


[  •266  ] 


In  reply,  the  Admiralty  Proctor  alleged  that  19  only  of  the 
88  casks  were  taken  up  at  distances  not  exceeding  three  miles 
from  low  water  mark,  and  that  the  grant  of  flotsam  &c.,  and 
royal  fishes,  in  82nd  Hen.  YIII.  is  of  such  things  only  when  they 
happen  within  the  hundreds  of  Bowbarrow  and  Hasler,  or  the 
limits  thereof ;  that  neither  the  said  hundreds,  nor  are  flotsam, 
&c.,  granted  in  the  letters  patent  of  the  14th  of  Q.  Eliz.,  and  that 
those  of  the  18th  and  27th  of  the  said  Queen  are  not  sufficient  to 
pass  goods  derelict,  flotsam,  &c.,  but  that  if  they  were,  yet  that 
the  boundaries,  precincts  and  limits  of  the  said  castle,  &c.,  must 
be  taken  to  be  those  found  upon  the  inquisition,  and  that  they 
do  not  extend  over  the  sea  or  any  part  thereof ;  that  by  the  grant 
to  Sir  G.  H.  to  be  admiral  ''  upon  the  high  sea  flowing  to  or 
adjoining  the  said  island,"  must  be  meant  and  understood  the 
high  sea  flowing  only  between  high  and  low  water  mark ;  and 
there  is  no  law,  custom  or  usage  by  which  Admiralty  jurisdiction, 
being  granted  away  by  the  Crown  without  the  extent  of  such 
jurisdiction  being  defined  or  expressed  in  terms  of  the  grant,  has 
been  or  can  be  held  to  extend  three  miles  or  any  distance  whatever 
from  the  low  water  mark;  that  none  of  the  casks  proceeded 
against  were  wreck,  for  that  none  of  such  as  were  found  and  taken 
up  between  high  and  low  water  mark  were  so  found  and  taken  up 
dry  when  the  tide  was  out.  It  was  also  alleged,  ''  that  if  the 
office  of  admiral  and  of  the  Admiralty  of  and  within  the  said 
castle,  &c.,  and  island  of  Purbeck,  and  on  the  high  sea  ^flowing 
and  adjoining  thereto  hath  ever  been  exercised,  (which  was 
denied,)  yet  that  the  same  hath  long  since  been  disused,  and  that 
if  any  officers  were  ever  appointed  to  execute  the  duties  of  such 
office,  or  any  Court  of  Admiralty  held  for  the  said  precincts,  yet 
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for  a  long  time  past  no  such  officers  have  been  appointed,  nor     The  Eiko 
any  such  Court  held ;  and  that  the  alleged  franchises,  if  any  such    49  casks  op 
were  ever  granted,  have  become  forfeited  in  law  together  with  all      Brandy. 
profits  and  advantages  thereto  belonging." 

The  rejoinder  alleged,  **  that  the  grant  of  Hen.  VIH.  is  not 
and  could  not  have  been  intended  to  have  been  restricted  to  the 
said  hundreds  only,  inasmuch  as  flotsam  is  generally  if  not 
always  and  at  times  of  the  tide  necessarily  must  be,  and  lagon 
also  may  and  frequently  does  occur  beyond  low  water  mark  and 
consequently  not  within  the  limits  of  the  said  hundreds ;  that 
although  the  said  hundreds  (now  comprising  the  whole  of  the  isle 
of  Purbeck)  are  not  mentioned  in  the  letters  patent  of  the  14th 
of  Q.  Eliz.,  yet  that  the  said  hundreds  and  all  the  rights  and 
privileges  contained  in  the  grant  of  Hen.  VIII.  were  legally  and 
beneficially  in  the  said  H.  Bankes ;  and  that  by  the  inquisition 
the  boundaries  by  land  are  set  forth  chiefly  with  reference  to  the 
warren,  which  belonged  to  the  King,  in  the  common  form  of  a 
perambulation,  and  not  with  reference  particularly  to  the  rights 
and  privileges  he  possessed  and  was  entitled  to  over  the  adjoining 
sea ;  and  that  the  said  letters  patent  by  Q.  Eliz.,  in  addition  to 
certain  privileges  appertaining  to  the  land,  expressly  granted 
Admiralty  jurisdiction  over  the  high  seas  adjoining  the  said  island, 
and  that  whatever  jurisdiction  his  Majesty,  *in  virtue  of  his  [  ♦2«7  ] 
office  of  Admiralty,  would  have  possessed  over  the  same  had  not 
such  grants  been  made,  did  in  virtue  thereof  become  vested  in 
Sir  C.  Hatton;  and  that  there  were  several  instances  of  the 
exercise  thereof  by  Mr.  Bankes.'* 

Addams  and  NichoU,  for  Mr.  Bankes. 

The  King's  Advocate  and  Phillimore,  contra. 

Sib  John  Nicholl: 

This  was  a  proceeding,  in  the  first  instance,  by  the  King,  in  his 
office  of  Admiralty  against  several  casks  of  brandy,  alleged  to 
have  been  found  derelict,  in  order  to  have  them  condemned  as 
droits  in  case  no  owner  should  appear  within  the  time  prescribed 
by  law.  In  the  course  of  the  proceedings  an  intervention  took 
place  on  behalf  of  Mr.  Bankes,  claiming  to  be  entitled  to  part  of 


824 


1836.     ADM.     3  HAG.  267—268. 


[b.b. 


Inqnisition 
4  Bic  II. 


[  •268  ] 


The  Kino  the  goods,  as  a  perquisite  belonging  to  him  in  the  character  of 
49  Casks  of  owner  of  the  castle  and  manor  of  Corfe  Castle,  and  of  the  Island 
Bkandt.  qI  Purbeck,  in  the  county  of  Dorset,  asserting  that  right  under  a 
title  originally  acquired  by  a  grant  from  the  Crown.  In  support 
of  this  claim,  the  history  of  the  title,  and  of  its  acquisition,  is  set 
forth  in  an  Act  on  petition  on  behalf  of  Mr.  Bankes ;  and,  in 
verification  of  the  claim,  copies  of  ancient  grants  and  other 
documents,  and  also  affidavits  are  exhibited. 

In  order  that  the  view  of  the  subject  taken  by  the  Court  may 
be  understood,  it  may  be  proper  to  state,  briefly,  the  substance  of 
what  is  alleged  in  the  Act  on  petition.  It  begins  by  setting  forth 
that  a  commission  was  issued  by  the  Crown  in  the  4  Bic.  II.  to 
enquire  '^  what  rights,  &c.,  and  other  things,  did  antiently  and  then 
belong  to  the  Castle  of  Corffe,  whereof  the  King  was  then  seised 
in  *his  demesne  of  fee,''  and  that  this  inquisition  was  actually 
taken  by  the  commissioners,  who  returned  "that  the  whole 
island  of  Purbeck  was  the  warren  of  the  King,  and  pertained  to 
his  said  castle ;  "  they  also  set  forth  the  limits  and  boundaries  of 
the  Isle  of  Purbeck, — to  parts  of  which  it  will  be  necessary  to 
advert  presently,  and  the  whole  question  may  depend  in  a 
considerable  degree  on  these  bounds, — and  ''  that  all  pleas  of  vert 
and  venison,  and  also  of  wreck  of  the  sea,  pertained  to  the  castle 
aforesaid,  and  ought  to  be  determined  by  the  constable  and  his 
steward;  that  the  constable  had  taken  wreck  of  the  sea  time 
out  of  mind,  even  till  then,  and  that  the  King  from  time  out  of 
mind  had  received  all  royal  fishes  caught  on  the  coast  aforesaid.'* 
It  then  refers  to  a  grant  made  by  Henry  VIII.  to  Queen  Katharine 
of  the  hundreds  of  Bowboro'  and  Hasler,  (which,  it  is  alleged, 
comprehended  and  now  comprehends  the  whole  of  the  Isle  of 
Purbeck,)  "  together  with  all  treasure- trove,  wreck  of  the  sea, 
flotsam,  &c.,  and  royal  fishes,  when  they  should  happen  within 
the  said  hundred  and  its  limits.*'  This,  however,  was  a  grant 
for  life  only.  The  Act  on  petition  then  states  a  grant  by 
Grant  14  Eiiz.  Queen  Elizabeth  to  Sir  Christopher  (then  Mr.)  Hatton,  of  the 

castle  of  Corffe  in  the  county  of  Dorset,  and  its  lordship  and 
manor  and  appurtenances  in  the  Isle  of  Purbeck,  with  all  its 
rights,  warrens,  franchises,  wrecks  of  the  sea,  shipwrecks, 
and  pre-eminences  whatsoever  to  him,  his  heirs  and  assigns  for 
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ever,  as  fully  as  they  were  enjoyed  by  Queen  Katharine  or  any     The  Ktsq 
others.  4i)  Cabkb  of 

Two  further  grants  of  Queen  EUzabeth— the  18th  and  27th—  ^  "^^^^T"  , 

®  ^  Grants  18*27 

are  then  referred  to :  they  confirm  to  Sir  Christopher  Hatton  Eiiz. 
"  the  ancient  boundaries  *of  the  lordship  and  manor  of  Corfe  [  •269  ] 
Castle  and  Isle  of  Purbeck ; "  and  give  to  him,  his  heirs  and 
assigns,  an  exclusive  Admiralty  j  urisdiction '  *  within  the  said  castle, 
lordship  and  manor  and  island  of  Purbeck  and  its  precincts,  by  land 
and  water  and  upon  the  high  sea  flowing  to  or  adjoining  the  said 
island  or  any  part  thereof ;  "  and  the  Lord  High  Admiral  and  his 
officers  are  prohibited  from  entering  or  exercising  any  jurisdiction, 
by  land  or  by  water,  "  within  the  said  castle,  lordship,  manor  or 
island,  or  the  precincts  of  the  same."  These  words,  affirmatively 
and  negatively,  are  very  strong  and  full  as  far  as  they  go ;  and 
their  true  intent  and  meaning,  their  construction,  and  their 
extent  will  require  to  be  carefully  examined  and  ascertained. 

The  petition  then  refers  to  a  proceeding  in  the  Court  of  16  Car.  II. 
Exchequer,  and  to  a  judgment  given  by  that  Court  upon  an 
information  filed  by  the  Attorney-General  against  Sir  Ralph 
Bankes,  to  shew  by  what  authority  he  exercised  rights  of 
Admiralty  within  the  said  island ;  and  then  states,  that  the  castle, 
manor  and  lordship  of  Corfe,  and  hundreds  of  Bowborough  and 
Hasler,  have  descended  and  do  belong  to  Mr.  Bankes. 

The  petition  then  goes  on  to  state  the  circumstances  under 
which  the  articles  proceeded  against  were  picked  up.  That  fifty- 
five  casks  were  afloat,  and  four  were  aground  ;  that,  of  these,  ten 
were  carried  to  the  Custom  House  at  Weymouth,  and  forty-nine 
to  the  Custom  House  at  Poole  ;  that  thirty-three  of  these  forty- 
nine  were  found  floating  at  distances  not  exceeding  three  miles 
from  low  water  mark,  on  different  parts  of  the  coast  of  the  Isle  of 
Purbeck,  and  belong  not  to  the  King,  but  to  the  estate  of  Mr. 
Bankes ;  that  ten  others  were  *either  wreck  of  the  sea,  or  were  [  '270  ] 
found  between  high  and  low  water  mark,  and  were  not  subject 
to  Admiralty  jurisdiction,  but  that  if  they  were  so,  they  were 
taken  up  within  limits  whereby  they  belonged  to  the  estate  of  Mr. 
Bankes :  and  reference  is  made  to  proofs  which  explain  the  places 
and  manner  of  the  picking  up  of  the  several  casks. 

Here  are,  therefore,  six  casks  not  claimed  at  all ;  thirty-three 
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The  Kino     are  claimed  beyond  low  water  mark,  as  not  exceeding  three  miles ; 
49  Casks  op    ^i^d  ten  between  high  and  low  water  mark,  of  which  four  were 
Brandy.      aground. 

These  are  the  material  averments  in  support  of  Mr.  Bankes' 
claim.  The  answer,  on  the  part  of  the  Admiralty,  consists  rather 
of  objections  to  and  observations  upon  these  averments,  than 
of  any  new  matter  of  fact  or  document. 

The  rejoinder  offers  repUes  to  that  answer. 

It  now  becomes  necessary  to  consider  the  whole  case ;  and,  it 
being  a  question  of  some  importance  and  also  of  some  novelty, 
it  may  be  proper,  in  the  examination  of  it,  to  refer  to  the  principles, 
authorities,  and  evidence  which  ought  to  guide  the  judgment  of 
this  Court. 

By  the  general  law,  all  goods  found  afloat  and  derelict  on  the 
high  seas  belong,  as  droits,  to  the  Grown,  in  its  office  of  Admiralty. 
This  claim,  at  least  the  greater  part  of  it,  is,  therefore,  in  deroga- 
tion of  the  general  law,  and  of  that  right,  and  must  be  clearly 
made  out  before  it  can  be  admitted.  It  is  asserted  to  be  derived 
to  the  claimant  under  a  grant  from  the  Grown. 

How  far  the  Grown  had  the  power  of  granting  away  rights  and 
perquisites  which  had  always  belonged  to  a  high  office  of  state, 
which  had  already  been  granted  to  the  person  exercising  that 
[  «27i  ]  office,  *(for  it  may  be  presumed  that  there  was  at  all  times  a  High 
Admiral — the  exercising  the  office  by  commissioners  being  of 
modern  date,)  may  be  questioned,  however  clearly  such  a  grant 
may  be  intended  and  expressed  ;  at  all  events,  such  a  power  in 
the  Grown  is  not  to  be  presumed. 

But,  this  being  a  grant  from  the  Grown,  how  is  it  to  be 
construed  ?  The  construction  of  such  a  grant,  at  the  suit  of  the 
subject,  is  to  be  taken  most  beneficially  for  the  King  and  against 
the  grantee,  whereas  the  grant  of  a  subject  is  to  be  construed 
most  strongly  against  the  grantor  ;  and,  as  Mr.  Justice  Blackstonb 
observes,!  **  The  King's  grant  shall  not  enure  to  any  other  intent 
than  that  which  is  precisely  expressed  in  the  grant."  So  Lord 
Stowell,  in  the  case  of  the  Rebecca: I  "All  grants  from  the 
Grown  are  to  be  strictly  construed  against  the  grantee,  contrary 
to  the  usual  policy  of  the  law  in  the  consideration  of  grants,  and 
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upon  this  just  ground,  that  the  prerogatives,  rights,  and  emolu-     The  Einq 
ments  of  the  Crown  being  conferred  upon  it  for  great  purposes    49  Casks  of 
and  for  the  public  use,  it  shall  not  be  intended  that  such  preroga-      Bbakdy. 
tives,  rights,  and  emoluments  are  diminished  by  any  grant  beyond 
what  such  grant,  by  necessary  and  unavoidable  construction,  shall 
take  away."     This  was  upon  a  question  as  between  the  King  and 
the  Lord  Admiral,  and  it  was  there  held  that  the  Lord  Admiral 
bad  these  droits  in  preference  to  the  King  himself.     Such,  then, 
is  the  principle  upon  which  the  grant  made  to  Sir  Christopher 
Hatton  is  to  be  construed. 

To  ascertain,  then,  what  the  Crown  intended  to  grant,  it  is 
proper  to  consider  what  was  the  subject-matter  *to  which  the  [  '272  ] 
grant  was  to  be  applied,  and  this  we  shall  best  discover  from  the 
very  first  document  introduced  here — the  inquisition,  taken  in 
4  Bic.  II.,  shewing  the  nature  and  extent  of  the  place  or  thing 
granted.  The  commissioners  were  to  enquire  what  rights  by 
immemorial  usage  (that  is,  by  the  common  law  of  the  land) 
belonged  to  the  constable  of  Corfe  Castle,  its  manors,  and  the 
Isle  of  Purbeck,  which,  by  forfeiture,  had  then  become  vested  in 
the  Crown.  The  commission  recites,  **  that  very  many  of  the 
possessions,  rights,  and  liberties  of  our  castle  and  manor  of  Corffe, 
are  aliened  and  removed  from  the  same,  owing  to  the  default  of 
our  keepers  and  constables,  to  our  grievous  loss  and  disinherit- 
ance," and  proceeds — **  We,  therefore,  willing  to  be  certified 
thereupon,  have  assigned  you  to  enquire,"  &c. 

Here,  then,  is  an  enquiry  about  a  land  property,  and  it  might 
have  been  just  as  well  applied  to  a  castle  and  manor  in  the  centre 
of  the  kingdom,  as  to  one  on  the  sea  coast.  Here  is  no  trace  of  any 
maritime  rights  or  perquisites  that  had  been  infringed ;  nothing  of 
shipping,  or  of  any  naval  subject ;  nothing  of  any  admiral,  or  any 
Admiralty  rights  so  far  as  can  be  inferred  from  the  commission. 
The  manor  happens  to  be  in  a  maritime  county,  and  upon  the  sea 
coast,  and  it  has  prisage  of  wine,  if  shipping,  coming  on  the 
coast,  shall  land  with  cable  and  anchor ;  but  here  is  no  trace  of  its 
possessing  any  peculiar  rights  and  privileges  of  a  maritime  kind, 
no  more  than  what,  of  common  right,  belongs  to  every  manor, 
bordering  on  the  sea  shore,  but  part  of  the  land  and  county  in 
which  it  is  situated.     The  commissioners  execute  their  duty  and 
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The  Kino     make  their  report,  and  with  great  propriety  ^describe  the  exact 
49  Caskb  op   limits  and  boundaries  of  the  castle  and  manor  and  island  ;  and,  in 
order  to  understand  this  description  of  the  limits,  it  is  necessary 
to  ascertain  some  of  the  localities  of  the  place  itself,  and  the 
meaning  of  the  expressions  used  by  the  commissioners,  for  they 
will  be  found  quite  correct,  when  the  reason   of  the  different 
expressions  used  comes  to  be  explained ;  and,  by  which  means, 
a  considerable  portion  of  the  doubts  in  this  case  will  be  removed. 
For  the  purpose  of  ascertaining  these  localities,  I  have  consulted 
the  Ordnance  map,  and  some  gazetteers  of  reputation  ;  and  I  find, 
that  the  extreme  western  point  of  the  Isle  of  Purbeck  on  the  sea 
coast,   set  down    in    the    report    of    these    commissioners,   is 
Flouresberie,  or,  as  more  correctly  called  in  the  Ordnance  map» 
Flowers  Barrow ;   it  then  goes  northward,  through  Luckford 
Lake,  to  the  river  Frome,  and  along   that  river  to  Wareham 
Bridge;  and  then  comes  this  description,  *'  and  so  from  that,  by 
the  sea,  eastwards  to  Stodland  Castle,  and  thence  along  the  sea 
coast  westwards  till  it  reaches,  again,  Flouresberie."    The  question 
naturally  suggesting  itself  upon  this,  is,  why  is  it  expressed  "  by 
the  sea  eastwards,"  and  ''by  the  sea  coast  westwards?"     The 
whole  of  the  line  eastwards  is  along  a  large  bay  or  inland  sea — 
not  the  high  sea — forming  the  harbours  of  Poole  and  Wareham  ; 
it  is  sixty  miles  in  compass — following  the  margin  or  shore  line ; 
twelve  miles  long ;   seven  miles  wide ;  contains  many  islands, 
creeks,  and  waters ;  and  has  always,  I  believe,  salt  water.    It  is 
said,  (and  it  is  an  extraordinary  peculiarity  if  true)  t  that  the  sea 
ebbs  and  flows  in  it  four  times  in  every  twenty-four  hours ;  it  is 
[  •274  ]       joined  to  the  *Briti8h  Channel  by  a  very  narrow  opening,  not 
more  than  a  quarter  of  a  mile  wide.     This  great  bay  or  sea  is 
not  the  high  sea,  for  it  is  within  the  county  of  Dorset  "  infra 
corpus  comitatm. ' '     The  extreme  point  going  eastwards  is  described 
as  **  Stodland  Castle ;  "  and  the  line  then  goes  westwards.     Now 
''  Stodland  Castle"  was  probably  not  at  the  village  of  Studland, 
but  stood  at  the  eastern  point  of  Brownsea  Island,  within  the 
bay  of  Poole ;  it  was  in  the  parish  of  Studland,  and  within  the 
Isle  of  Purbeck,  according  to  the  inquisition ;  or,  if  there  was 

t  [It    is    stated    in    Longman's      Poolty    that    the    port    enjoys    the 
Gazetteer  of  the  World  (1895)  b.v.      advantage  of  a  double  tide. — F.  P.] 
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another  castle  near  the  village  of  Studland,  it  would  still  be     The  King 
within  the  Isle  of  Purbeck,  and  would  not  comprehend  any  part    49  ca^b  op 
of  the  high  sea.     The  castle  is  converted  into  a  family  mansion ;      Bbandy. 
but  there  is  still  a  battery  to  guard  the  mouth  of  the  harbour. 

I  will  here  read  three  or  four  short  extracts,  from  a  gazetteer, 
confirmatory  of  what  has  been  stated.  Potts,  in  describing  the 
Isle  of  Purbeck,  says,  **  The  bridge  crossing  the  Frome  from 
Wareham  connects  the  north  part  of  the  county  with  this  isle, 
which  comprehends  the  whole  of  the  south-east  comer  of  Dorset- 
shire, from  Luckford  Lake,  on  the  west,  to  the  sea,  and  river 
Frome  on  the  remaining  sides :  its  greatest  length  is  about  twelve 
miles  ;  its  general  breadth  about  seven." 

''  The  town  of  Poole  is  a  county  of  itself,  and  is  situate  on  a 
peninsula  connected  with  a  narrow  isthmus  with  the  main  land  ; 
the  peninsula  is  about  three  quarters  of  a  mile  long  and  half  a 
mile  broad.  Poole  Bay  unites  with  the  British  Channel  by  a 
narrow  entrance  on  the  east,  and,  including  all  the  windings 
on  the  shore,  exceeds  sixty  miles  in  compass.  A  singular 
phenomenon  occurs  in  Poole  *Harbour  ;  the  sea  ebbs  and  flows  [  •275  ] 
four  times  in  24  hours ;  twice  when  the  moon  is  s.e.  and  n.w., 
and  twice  when  the  moon  is  s.  by  b.  and  n.  by  w." 

**  Studland,"  the  same  writer  says,  "  is  six  and  a  quarter  miles 
E.N.E.  from  Gorfe  Castle ;  it  is  a  small  village  near  a  romantic 
range  of  cliffs  ending  in  a  narrow  neck  of  land  called  South 
Haven  Point,  and  forming  a  boundary  of  Poole  Harbour. 
Brownsea  Island  is  in  Poole  Harbour,  but  in  the  parish  of 
Studland,  at  the  end  of  the  bay  of  Poole,  opposite  the  entrance  ; 
it  contains  about  300  acres ;  it  had  formerly  a  castle,  now  con- 
verted into  a  family  mansion,  at  a  small  distance  east  from 
which  is  a  platform  of  twelve  O-pounders."  This  accounts  for 
the  description,  ''  by  the  sea  eastwards  to  Studland  Castle."  It 
was  hardly  possible  to  describe  the  boundary  in  any  other  way; 
it  was  not  high  sea  ;  it  was  part  of  the  island,  and  the  county  of 
Dorset.  But,  when  they  come  to  turn  and  to  describe  the  limits 
westwards  by  St.  Alban's  Head  and  back  to  Flowersbarrow,  they 
do  not  say  "  by  the  sea  westward,"  but  *'  along  the  sea  coast." 
Now  the  coast  is,  properly,  not  the  sea,  but  the  land  which 
bounds  the  sea;  it  is  the  limit  of  the  land  jurisdiction,  and  of 
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the  parishes  and  manors— bordering  on  the  sea— which  are  part 
of  the  land  of  the  county.  This  limit,  however,  and  its  character, 
varies  according  to  the  state  of  the  tide :  when  the  tide  is  in,  and 
covers  the  land,  it  is  sea ;  when  the  tide  is  out,  it  is  land  as  far 
as  low  water  mark :  between  high  and  low  water  mark  it  must 
therefore  be  considered  as  divisum  imperium.  I  think  that 
Spithead,  and  the  Solent  sea  generally,  are  within  the  county 
of  Hants,  and  have  been  held  to  form  part  of  the  land  jurisdic- 
tion.! *I  may  here  remark,  that  there  is  nothing  in  the  inquisi- 
tion that  extends  the  boundaries  of  Gorfe  Castle  into  any  part 
of  the  high  sea,  or  beyond  the  usual  line  which  divides  the  land 
from  the  sea  in  every  part  of  the  British  coast.  It  mentions 
that  the  constable  has  in  all  times  taken  ''  wreck  of  the  sea ;  " 
and  so  has  at  all  times  every  lord  of  a  manor  in  the  kingdom — 
or,  at  least,  has  claimed  so  to  have  it.  But,  again,  what  is 
"wreck  of  the  sea  or  shipwreck" — for  the  words  are  used 
without  distinction — in  strict  legal  meaning  ? —they  are  **  bona 
waviata ; "  and  when  the  sea  has  brought  them  to  land  they 
then  are  within  the  land  jurisdiction.  "  Wreck  of  the  sea," 
then,  properly  so  called,  belonged  to  the  owner  of  Corfe  in  the 
time  of  Bichard  H.,  and  so  it  has  ever  since,  and  has  sometimes 
been  taken  by  Mr.  Bankes:  and  even  ''flotsam,"  if  within  the 
bay  of  Poole  and  Wareham,  would  belong  also  to  him,  because 
found  within  the  manor,  and  not  on  the  high  sea. 

Thus  the  matter  stands  upon  the  inquisition  of  Bichard  H., 
and  the  true  meaning  of  the  boundaries  and  limits  of  the  Isle 
of  Purbeck ;  it  becomes  necessary,  therefore,  to  examine  whether 
the  patents  carry  the  right  any  further.  The  title  set  up  by  the 
claimant  is  derived  from  grants  made  by  Queen  Elizabeth  to 
Mr.  Hatton,  afterwards  Sir  Christopher  Hatton,  and  Lord  High 
Chancellor ;  for  the  grant  by  Henry  VIII.  to  Queen  Katharine 
expired  with  her  life;  and  the  grant  to  the  Duke  of  Somerset 
having  become  forfeited,  the  property  was  in  the  Crown  under 
Queen  Mary,  and  until  the  14th  of  Elizabeth. 

The  first  grant  relied  upon  is  in  the  14th  of  Elizabeth.  It  is 
deposited  in  the  Bolls  Chapel,  and  is  brought  into  Court  duly 
authenticated,  written  *out  per  exteiisum,  and  accompanied  by  a 

f  See  the  Public  Opinion,  2  Hagg.  Adm.  402. 
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verified  translation:  it  is,  therefore,  regularly  before  the  Court 
as  evidence.  It  is  entitled,  ''  A  grant  {inter  alia)  of  the  Castle, 
Lordship,  and  Manor  of  Corfe,  in  the  county  of  Dorset ;  "  but  it 
is  rather  a  sale  than  a  special  favour,  for  in  consideration  of 
4,761Z.  paid  into  the  Exchequer  by  Mr.  Hatton — "one  of  our 
gentlemen  pensioners  " — it  grants  the  manor  to  him,  his  heirs, 
&c.  The  usual  words  "  for  the  consideration  aforesaid  of  our 
special  grace "  are  thrown  in ;  but  the  whole  tenor  and  object 
of  the  grant  is  a  land  grant  to  "  Mr.  Hatton,  his  heirs,  and 
assigns,  of  the  manor  of  Corfe,  with  the  demesne  lands,  and 
of  the  mill,  waters,  and  streams,  situate  and  being  in  Corfe 
aforesaid  in  our  county  of  Dorset."  But  here  is  no  reference  to 
any  thing  marine,  except  "  wrecks  of  the  sea,  shipwrecks,  and 
pre-eminences  whatsoever  to  the  said  lordship,  manor  or  castle 
belonging."  Here  is  not  the  least  trace  or  suggestion  of  extend- 
ing the  boundaries,  or  of  enlarging  the  grant  beyond  what 
belonged  to  this  land  and  property  as  such ;  nor  is  there  the 
slightest  appearance  of  an  intention  to  infringe  the  rights,  or 
abridge  the  perquisites  of  the  Lord  Admiral,  or  to  alter  the 
Admiralty  jurisdiction. 

It  may  here  be  necessary  to  refer  to  some  authorities,  in  order 
to  ascertain  what  is  legally  meant  by  "  wreck  of  the  sea,"  or 
**  shipwreck."  **  It  is  to  be  observed,"  says  Blackstone,  **  that  in 
order  to  constitute  a  legal  wreck,  the  goods  must  come  to  land ;  if 
they  continue  at  sea,  the  law  distinguishes  them  by  the  uncouth 
appellations  of  jetsam,  flotsam,  and  ligan.  These  three  are, 
therefore,  accounted  so  far  a  distinct  thing  from  the  former,  that 
by  the  King's  grant  to  a  "^man  of  wrecks,  things  jetsam,  flotsam, 
and  ligan  will  not  pass."t  In  the  2nd  Inst., I  "wreck,  or  ship- 
wreck, legally  *  wreccum  maris,*  wreck  of  the  sea,  in  legal  under- 
standing, is  applied  to  such  goods  as  after  shipwreck,  are  by  the 
sea  cast  upon  the  land."  And  Blackstone  also  says:  "ship- 
wrecks are  declared  to  be  the  King's  property  by  the  Prerogative 
stat.  17  Edw.  II.  c.  11, §  and  were  so  long  before  at  the  common 
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§  **  The  King  shall  have  wreck  of 
the  sea  throughout  the  realm,  whales 


and  great  sturgeons  taken  in  the  sea 
or  elsewhere  within  the  realm,  except 
in  places  privileged  by  the  King." 
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The  King     law :  *'    and   in   Sir  Henry   ConstabWs   caRef   the   distinctions 
49  Casks  of   between  wreccum  maris,  flotsam,  jetsam  and  ligan  are  explained. 

It  may  also  be  convenient  here  to  notice,  more  particularly, 
the  nature  of  the  office  of  Lord  High  Admiral;  its  rank,  its 
importance,  its  rights,  and  duties ;  to  refer  to  some  authorities 
concerning  it,  and  to  inquire  how  far  these  patents  can  be  pre- 
tended or  intended  to  extend,  or  can  legally  infringe  upon,  that 
office. 

According  to  the  constitution  of  this  country,  the  monarchy  is 
in  many  respects  limited  by  ancient  usage,  which,  in  effect,  con- 
stitutes the  common  law  of  the  land.  The  sovereign  cannot 
execute  all  his  duties  in  person,  but  the  Executive  Government 
is  carried  on  by  certain  officers,  whose  duties,  rights,  and  per- 
quisites are  settled  by  usage,  of  which  there  is  no  legal  memory 
to  the  contrary.  The  sovereign,  by  his  prerogative,  appoints  the 
persons  who  fill  these  offices,  such  as  *his  courts  of  justice,  his 
office  of  Chancery,  his  office  of  Treasury,  and  among  others,  his 
office  of  Admiralty.  These  offices  are  sometimes  filled  by  a 
single  person,  at  other  times  commissioners  are  appointed  to 
execute  them :  they  are  great  officers  of  state,  and  have  prece- 
dence above  peers  of  the  same  rank ;  among  them  is  the  Lord 
Admiral.  1 

In  early  times  there  were  occasionally  more  Lord  Admirals 
than  one ;  not,  however,  of  the  same  part  of  the  coast ;  but  one 
from  the  Thames  northward,  and  one  southward,  besides  the 
Lord  Warden  of  the  Cinque  Ports  ;  but  not  interfering  with  each 
other.  Which,  however,  was  the  most  ancient  form  of  executing 
this  office,  whether  by  one  officer  or  by  several,  is  mere  con- 
jecture; and  it  is,  I  think,  so  stated  in  the  **  Matter  of  the 
Whale.''^  But,  however  that  may  be,  I  am  not  aware  that 
more  than  one  Lord  Admiral  has  ever  been  appointed  since  the 
time  of  Henry  YIII.,  and  the  statute  alluded  to  only  speaks  of 
"the  Lord  Admiral."  The  office  is  in  part  executive,  and  in 
part  judicial.  The  Lord  Admiral  was  to  fit  out  and  manage  all 
the  marine  force  of  the  country;   to  build  ships,  to  appoint 
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t  0  Co.  Eep.  106,  where  it  is  resolved 
**  that  nothing  shall  be  said  wreccum 
maris,  but  such  goods  only  which  are 


cast  or  left  on  the  land  by  the  sea." 
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officers,  to  command  the  ships  at  sea  by  himself  and  his  officers.     The  King 

His  judicial  duties  were  to  be  executed  by  his  lieutenant,  as   49  casks  of 

Judge  of  the  Court,  who  had  jurisdiction  over  all  matters  arising      bbakdt. 

upon  the  high  seas,  and  was  appointed  by  the  Lord  High  Admiral 

until  the  time  of  William  and  Mary,  when  Lord  Pembroke  was 

appointed  by  the  Crown  under  the  great  seal,  and  for  life.     To 

the  office  of  Lord  High  Admiral  certain  perquisites  belonged 

from  time  immemorial ;  and  it  is  to  the  King,  *not  "jure  cototkb^'*       [  '280  ] 

but  to  his  Majesty  in  his  office  of  Admiralty,  that  these  droits 

now  belong,  unless  by  the  authority  of  Parliament  they  are 

otherwise  applied.! 

The  patent  of  Lord  Pembroke  grants  to  him  during  pleasure, 
as  all  these  offices  are  granted,  the  office  of  Lord  High  Admiral 
of  England,  Ireland,  and  Wales,  and  all  the  dominions  and 
territories — enumerating  those  in  parts  beyond  the  seas — there- 
unto belonging.  It  grants  to  him  all  the  rights,  and  perquisites, 
and  jurisdictions  of  the  office,  amongst  them  — "  Derelicts, 
Wrecks,  Flotsam,  Jetsam,  and  Ligan ; "  it  also  gives  him  the 
command  of  the  forces  at  sea,  the  appointment  of  officers,  and 
the  direction  of  the  building,  repairing,  fitting  out,  and  manning 
all  the  ships  of  war. 

The  patent  of  Prince  George  of  Denmark — in  the  1st  of  Anne 
— granted  to  him  the  same  rights,  the  same  duties,  and  the  same 
fees  and  perquisites.  But  in  the  same  year  a  deed  of  surrender 
was  executed  by  the  Lord  Admiral,  by  which  he  surrendered  to 
the  Queen  ''  all  the  profits  and  perquisites  of  the  office  (except 
2,5002.  a-year,  to  be  disposed  of  for  such  particular  uses  as  her 
Majesty  should  direct)  for  the  public  use  during  the  war,  as  her 
Majesty  should  also  direct." 

These  perquisites,  therefore,  then  belonged  to  the  office  of 
Lord  Admiral ;  they  were  only  given  up  during  the  war  to  the 
use  of  the  public ;  and  this,  I  apprehend,  was  the  first  time  in 
which  these  perquisites  were  in  any  manner  severed  from  the 
•office  where  there  was  a  Lord  Admiral, — and  the  severance  [  '281  ] 
led  to  the  first  Prize  Act.     Since  that  arrangement  the  office  has 

t  By  1  Will.  lY.  c  25,  all  droits  Crown  retains  the  power  of  granting 
are  carried  to  and  made  part  of  the  out  of  them  a  reward  to  seizors  or 
oonsqlidated  fund;  but  by  s.  12,  the      informers  relating  thereto. 
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The  King     been  in  commission  except  for  a  short  time  when  his  present 
49  Casks  of    Majesty,  then  Duke  of  Clarence,  was  appointed  to  it  in  the  reign 

Bbandt.  ^f  George  the  Fourth.  In  all  these  subsequent  patents  and 
commissions  the  droits  of  the  office  have  been  reserved  to  the 
King,  and  are  now  considered  as  commuted  and  transferred  to 
the  public,  so  that  the  present  question  is  between  the  claimant 
and  the  public. 

But  the  terms  of  the  commission  in  which  the  droits  are 
reserved  serve  to  shew  that  they  belonged  to  the  office:  ^' And 
whereas  all  wrecks  of  the  sea,  goods  taken  from  pirates,  and 
divers  droits,  rights,  duties,  and  privileges  have  been  by  express 
words  or  otherwise  heretofore  granted  to  our  said  Lord  High 
Admiral,  and  to  former  admirals  for  their  own  benefit  as  duties 
appertaining  to  their  office  or  place  of  our  High  Admiral  afore- 
said, now  it  is  our  further  pleasure,  &c.,  &c.,  that  they  shall  be 
reserved  to  our  only  use  and  behoof  and  not  otherwise."  These 
are  the  terms  used  in  all  the  grants :  they  therefore  record  that 
these  droits  were  always  granted  to  the  Lord  Admiral ;  that  they 
consequently  were  an  existing  grant  at  the  time  when  the  patents 
to  Sir  Christopher  Hatton  issued,  and  so  could  not  legally  be 
granted  to  him :  but,  in  truth,  there  is  no  reason  to  believe  that 
there  was  the  least  intention  that  these  droits  of  the  office  of 
Admiralty,  on  the  high  sea,  should  be  lopped  off  from  that  office; 
and  it  is  curious  enough,  that  when,  in  the  reign  of  William  and 
Mary,  the  office  was  put  in  commission,  a  doubt  arose  whether 

[  ♦282  ]  the  commissioners  could  legally  discharge  all  the  *duties  of  the 
office,  and  the  2nd  and  Brd  William  and  Mary,  stat.  2,  c.  2,  was 
passed,  declaring  that  all  the  duties  might  be  legally  executed  by 
them.f 

The  importance,  antiquity  and  authority  of  the  office  of  the 
Lord  Admiral  may  be  seen  in  the  4th  Inst.,1  where  Lord  Coke 
is  stating  the  answers  to  the  complaint  of  that  jurisdiction ;  and 
he  mentions  some  points  as  to  the  legal  mode  of  granting,  and 
grants  that  would  be  void.  "The  King,"  he  says,  "did  by 
charter  constitute  John,  Duke  of  Exeter,  and  Henry,  his  son,  to 
be  '  Admirallos  AnglisB  pro  termino  vitse : '  and  this  charter  being 
a  judicial  office  and  granted  to  two,  we  hold  to  be  void,  for  such 
t  See  Life  of  Sir  Leoline  Jenkins,  YoL  H.  p.  706.  }  B.  146. 
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ancient  offices  must  be  granted  as  they  formerly  have  been."     The  Riko 
So  Blackstone  also  remarks :  ''No  judicial  office  can  be  granted   49 cabks of 
in  reversion,  because,  though  the  grantee  may  be  able  to  perform      Bk^^dt. 
it  at  the  time  of  the  grant,  yet  before  the  office  falls,  he  may 
become  unable  and  insufficient ;  but  ministerial  offices  may  be  so 
granted  and  may  be  executed  by  deputy."! 

With  respect  to  the  limits  of  the  Admiralty  jurisdiction,  I  will  Limits  of 
just  cite  the  following  authorities:  ''Admiralty  causes,"  says  jurisdiction 
Blackstone, t  "must  be  causes  arising  wholly  upon  the  sea  and  ^^^  e coast. 
not  within  the  precincts  of  any  county ;  for  the  statute  18  Bic.  II. 
c.  5  directs  that  the  admiral  and  his  deputy  shall  not  meddle 
with  any  thing  but  only  things  done  upon  the  sea;  and  the 
statute  15  Bic.  II.  c.  8  declares  that  the  Court  of  the  Admiral 
hath  no  manner  of  cognizance  of  any  other  thing  done  within 
the  body  of  any  county  *either  by  land  or  by  water,  nor  of  any  [  •283  ] 
wreck  of  the  sea,  for  that  must  be  cast  upon  land  before  it 
becomes  wreck.  It  is  otherwise  of  things  flotsam,  jetsam  and 
ligan,  for  over  them  the  admiral  hath  jurisdiction,  as  they  are 
in  and  upon  the  sea."  And  Lord  Coke,  in  the  4th  Institute, § 
says,  "  By  the  laws  of  this  realm  the  Court  of  the  Admiral  hath 
no  cognizance  or  jurisdiction  of  any  contract  within  any  county 
of  the  realm,  either  upon  the  land  or  upon  the  water,  but  all 
things  arising  within  any  county  of  the  realm  either  upon  the 
land  or  the  water,  and  also  wreck  of  the  sea,  ought  to  be  heard 
and  be  remedied  by  the  laws  of  the  land  and  not  before  the 
admiral  nor  his  lieutenant  in  any  manner,  so  as  it  is  not 
material  whether  the  place  be  upon  the  water  *  inter  fluxum 
et  refluxum  aqusB,'  but  whether  it  be  upon  any  water  within 
any  county."  So  in  the  8rd  Inst.,i|  in  explaining  the  stat. 
28  Hen.  VIII.  c.  15,  he  says,  that  "  a  port,  haven,  or  creek  is 
divisum  wiperium,  except  when  in  the  body  of  any  county." 
Again — in  Wood's  InstituteH  —  "The  Admiralty  Court  hath 
jurisdiction  to  determine  all  maritime  causes  arising  wholly  upon 
the  sea  out  of  the  jurisdiction  of  a  county.  A  judgment  of  a 
thing  done  upon  land  is  void.    It  is  no  part  of  the  sea  where 

t  2B1.  Com.  p.  36.  ||  P.  117. 

X  3  Bl.  Com.  p.  106.  IT  P.  496. 

§  P.  134. 
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Thk  Kino     one  may  see  what  is  done  on  one  side  of  the  water  and  the  other. 

mm 

49  Casks  of  Bo  note,  that  below  the  low- water  mark  the  admiral  hath  sole 
Bbakdt.  g^jjj  absolute  jurisdiction,  but  between  high-water  and  low-water 
mark  the  common  law  and  the  admiral  have  jurisdiction  by 
turns,  one  upon  the  water,  the  other  upon  the  land,  but  if  the 
water  is  within  a  county  the  common  law  claims  jurisdiction." 
[  *284  ]  It  is  not  necessary,  *for  the  purposes  of  this  case,  to  pursue 
further  the  authorities  on  this  point. 

Having  ascertained  what  is  the  principle  of  construction 
governing  these  grants  of  the  Crown,  what  was  the  nature  of 
the  Crown's  possessions  in  Corfe  Castle  and  the  Isle  of  Purbeck, 
what  were  the  extent  and  limits  of  that  possession,  what  was  the 
line  of  separation  between  the  common  law  jurisdiction  on  the 
land  and  the  Admiralty  jurisdiction  on  the  sea,  what  was 
the  nature  of  the  office  of  Admiralty  and  of  the  persons 
exercising  that  office  and  its  jurisdiction,  the  Court  has  sufficient 
light  to  see  its  way  into  the  true  intent  and  meaning  of  these 
further  grants  of  the  18th  and  27th  of  Elizabeth. 

It  is  clear  from  what  passed  in  the  reign  of  James  I. — as  may 
be  collected  from  the  4th  Inst. — that  notwithstanding  the  statutes 
18  and  15  Bic.  H.  there  were  perpetual  conflicts  and  encroach- 
ments between  the  common  law  jurisdiction  and  that  of  the 
Admiralty.  From  the  statutes  of  Ric.  H.  to  the  18th  Eliz. 
nearly  200  years  elapsed :  during  this  time  the  nation  had  been 
involved  in  almost  a  continual  struggle,  first  by  the  wars  of  the 
Boses,  and  afterwards  by  the  Beformation  and  its  consequent 
religious  conflicts:  and  it  is  probably  owing  to  these  circum- 
stances that  the  line,  drawn  by  these  old  statutes,  would  seem 
to  have  been  effaced  and  forgotten ;  and  in  the  18th  Eliz.,  Sir 
Christopher  Hatton,  then  Lord  Chancellor,  obtained  this  further 
grant,  a  sort  of  declaratory  patent.  Now  the  very  ground  of> 
and  introduction  to,  this  grant  was,  that  the  jurisdiction  of  the 
grantee  had  been  disturbed  by  the  Admiralty  jurisdiction, 
[  •286  ]  although  the  castle  and  manor  of  Corfe  *was  within  the  county 
of  Dorset.  Again,  if  this  grant  or  declaratory  patent  is  looked 
at  carefully  it  will  be  found  to  be  confined  to,  and  confirmatory 
of,  the  ancient  boundaries,  and  therefore  bringing  the  limits 
within  those  mentioned  in  the  inquisition:  for  it  declares  the 
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Isle  of  Parbeck  and  every  place  within  its  limits  as  well  by  land     Th£  Knro 

ft 

as  by  water  to  be  exempt  from  the  admiral  and  the  Admiralty  49  Casks  of 
jurisdiction — "That  within  the  said  island  the  admiral  of  the  b*^^">y. 
kingdom  shall  not  interfere,  and  that  the  owner  of  the  castle  and 
island  shall  exercise  all  Admiralty  rights  within  the  same."  In 
every  part  affirmatively  and  negatively  it  excludes  the  inter- 
ference of  the  Admiralty ;  but  in  every  part  it  limits  the  grant 
to  the  island  itself;  "within  the  said  island  and  the  precincts 
thereof." 

With  respect  to  the  additional  words  introduced  into  the  sub- 
sequent patent  of  27  Eliz.,  they  carry  the  matter  no  further  in 
their  true  construction.  The  recital  in  this  patent  is  nearly  the 
same  as  that  in  the  earlier  patent ;  it  is  limited  in  like  manner 
and  to  the  same  extent,  "within  the  said  island  and  its 
precincts : "  then  come  the  additional  words  "  High  sea  flowing 
to  or  adjoining  the  said  island ; "  but  this  phrase  proves  too 
much  if  relied  upon  as  meaning  the  sea  before  it  would  have 
arrived  at  the  island ;  for  in  that  case  the  whole  ocean,  or  at  all 
events  the  whole  tide  coming  up  the  British  Channel,  as  it  flows 
towards,  might  be  said  to  flow  to,  the  island.  If,  however,  the 
waves  have  arrived  at  the  island  and  there  brought  to  ground 
any  wreck,  such  wreck,  by  the  inquisition,  by  the  general  law, 
and  by  these  patents,  would  belong  to  the  owner  of  Corfe  Castle. 
So  also  the  words  "  ports,  rivers,  creeks,  arms  of  the  sea,  and 
*other  places  whatsoever,  being  within  the  aforesaid  island,"  \  *286  ] 
apply  to  this  great  haven,  with  its  ports,  rivers,  creeks,  and 
islands,  which  are  described  by  the  ancient  inquisition  as  being 
within  the  said  island  and  the  county  of  Dorset,  and  would.  I 
apprehend,  convey  even  flotsam,  jetsam,  and  ligan,  in  that 
precinct,  to  the  owner  of  Corfe  Castle. 

The  words  then  of  these  grants  of  the  18th  and  27th  of 
Elizabeth  do  not  seem  to  carry  the  claim  to  the  extent  set 
up;  but  the  true  intendment  of  the  grant  or  patent  of  the 
18th  Eliz.  may  be  well  ascertained  from  its  general  import  and 
nature:  it  was  to  protect  the  owner  of  Corfe  from  the  inter- 
ruptions of  the  Admiralty  and  its  officers  within  the  limits  of 
that  ancient  possession,  and  not  either  to  extend  those  limits, 
or  to  deprive  the  great  state  officer  of  the  Admiralty  of  any 
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The  Kino  established  legitimate  powers  which  belonged  to  the  office.  There 
49  Casks  of  is  not  a  word  in  the  prayer  for  the  grant  as  to  any  extension  of 
^^^^^'  the  limits  of  Purbeck :  the  old  boundaries  are  confirmed  by  the 
grant ;  but  it  was  not  meant  to  cut  off  any  portion  of  the  rights 
of  the  Admiralty,  or  to  transfer  any  of  its  duties  to  the  grantee 
of  Corfe  Castle.  It  recites  the  importance  of  Corfe  Castle  as 
a  place  of  defence,  but  of  defence  of  the  realm,  not  of  the  shores 
and  coasts  of  the  realm,  for  the  castle  is  three  or  four  miles 
inland,  and  could  only  defend  the  realm  when  the  enemy  had 
got  into  the  island.  It  grants  Brownsea  Castle,  not  to  the 
grantee  and  his  heirs,  but  for  life :  that  castle  was  on  an  island 
within  the  precincts  and  guarded  the  mouth  of  the  harbour  of 
this  great  bay.  With  respect  to  defence,  what  are  the  duties 
imposed  and  what  is  the  authority  conferred  by  the  grant  ?  The 
[  *287  ]  constable  is  to  muster  the  inhabitants  and  to  do  duty  *in  the 
castle ;  but  he  is  to  perform  none  of  the  duties  which  belong  to 
the  admiral  of  the  realm.  Here  is  no  fitting,  or  repairing,  or 
manning  of  ships  mentioned;  no  command  of  the  mariners 
while  at  sea,  no  appointment  of  naval  officers  ;  nothing  in  short 
of  a  naval  sort ;  nothing  to  assist,  or  to  relieve,  or  to  abridge 
the  duties  of  the  Lord  High  Admiral.  The  grant  was,  in  fact, 
to  do  no  more  than  the  old  statutes  and  the  general  law  did 
before — to  enable  the  grantee  to  enjoy  his  wreck  of  the  sea,  and 
possibly  flotsam  in  the  bay  of  Poole,  or  at  least  that  side  of  it 
within  Purbeck ;  and  to  prohibit  the  Admiralty  from  disputing 
or  interfering  with  those  droits ;  but  the  Lord  Admiral  retained 
all  his  rights  and  duties  not  only  on  the  high  sea  beyond  low- 
water  mark,  but  also  over  this  diviaum  imperium  within  low- water 
mark  when  covered  by  sea. 

Taking  then  this  view  of  the  construction  of  these  patents,  it 
may  be  unnecessary  to  enquire  whether,  if  they  were  intended  to 
convey  these  droits  of  Admiralty,  arising  on  the  high  seas,  they 
could  be  legal  to  any  such  effect.  It  must  be  presumed  that  the 
office  of  Lord  High  Admiral  was  at  all  times  existing,  and  there 
is  no  reason  to  doubt  that  it  did  exist  at  the  very  time  of  these 
grants;  these  droits  did,  therefore,  under  an  existing  grant, 
belong  to  the  Crown,  in  its  office  of  Admiralty,  as  they  had 
done  from  time  immemoriaK     Grants,  then,  must  be  made  as 
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nsually  granted ;  and  if  there  were  an  existing  grant  of  droits     The  Kinq 

on  the  high  sea,  these  grants  would  be  illegal  and  void  if  they   49  casks  op 

extended  beyond  the  perquisites  belonging  to  the  owner  of  Corfe      b»^ndt. 

within  the  island.     To  the  extent  claimed,  and  to  the  grantee, 

his  heirs  and  assigns,  it  would  *be  an  illegal  grant  and  void  ;  it       [  *^^^  ] 

could  only  be  what  it  is  in  terms — a  land  grant  within  the  manor 

and  island. 

Nor  do  the  Exchequer  cases  and  judgments  appear  to  throw 
any  additional  light  upon  the  claim ;  they  are  evidently  pro- 
ceedings respecting  land  revenues,  calling  upon  the  owners  of 
these  two  hundreds,  which  constitute  the  Isle  of  Purbeck,  to 
account  for  certain  fines  and  other  manorial  rights  which  in 
general  belong  to  the  Crown.  The  owners  thereupon  plead  these 
patents  ;  the  Crown  is  satisfied,  and  the  proceedings  are  dropped. 
So  far  then  as  respected  the  Crown,  and  the  question  relating 
to  its  land  revenues  in  the  Court  of  Exchequer,  the  grant  was 
a  good  defence :  but  there  was  no  question  then  raised  respecting 
the  Admiralty  droits ;  the  Lord  Admiral  was  no  party  to  those 
proceedings;  they  could  not  affect  his  rights,  for  from  some 
accounts  brought  in  by  the  present  claimant,  it  appears  that 
nothing  but  wreck  had  been  received  since  the  time  of  Eliz. ; 
or  at  all  events  from  that  of  Car.  I. ;  and  wreck  of  the  sea  is 
land  revenue,  and  is  generally  granted  to  the  lord  of  a  manor 
on  the  coast:  and  in  the  Exchequer  cases  there  was  nothing 
upon  this  point  decided. 

A  number  of  affidavits  from  old  persons  have  been  brought  in, 
stating  instances  in  which  goods  cast  on  shore,  and  in  some  cases 
fetched  on  shore,  have  been  taken  by  the  owner  of  Corfe  Castle ; 
but  they  prove  nothing ;  they  all  passed  sub  ailentio ;  and  it  is 
probable  that  the  lord  of  every  manor  in  the  kingdom  lying  on 
the  sea  shore,  might  set  up  the  same  claim  and  support  it  by  the 
same  sort  of  usage,  so  far  at  least  as  the  droits  of  *the  Admiralty  \  *289  ] 
are  concerned.  In  most  instances  the  wreck  is  given  up  to  the 
lord,  though  it  is  to  be  feared  that  in  some  cases  the  inhabitants 
of  the  Isle  of  Purbeck,  as  well  as  those  of  other  parts  of  the 
kingdom,  might  so  far  contest  the  lord's  rights  as  to  make  away 
with  the  wrecked  goods. 

As  little  effect  does  the  Court  give  to  the  case  of  the  bale 
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The  Kino  of  cotton  given  up  by  the  Commissioners  of  Castoms  upon  the 
49  Caskr  op  opinion  of  their  law  officers.  The  Commissioners  of  Castoms  had 
Brakdy.  jjq  claim  upon  the  goods  beyond  the  duties ;  whether  the  cotton 
belonged  to  the  Admiralty  or  to  the  grantee  of  the  Crown,  was  a 
question  they  would  not  contest ;  it  had  been  brought  on  shore  at 
Purbeck,  and  the  Customs  had  no  interest  in  contesting  whether 
it  belonged  to  the  owner  of  Corfe  Castle,  or  to  the  Admiralty. 

Again,  it  is  said  that  there  is  no  instance  where  the  Admiralty 
has  set  up  a  claim ;  but  is  there  any  instance  where  notice  has 
been  given  to  the  Admiralty  that  the  goods  have  been  picked  up 
and  brought  in  from  a  considerable  distance  beyond  low-water 
mark  ?  These  goods  were  picked  up  floating  at  sea,  and  carried 
either  to  Poole  or  Weymouth ;  and  was  it  not  the  duty  of  the 
lord,  or  his  steward,  to  give  notice  where  goods  had  been  brought 
in  from  beyond  low-water  mark  ? — for  as  to  the  right  of  the  lord 
extending  three  miles  beyond  low-water,  it  is  quite  extravagant 
as  a  jurisdiction  belonging  to  any  manor.  As  between  nation 
and  nation,  the  territorial  right  may,  by  a  sort  of  tacit  under- 
standing, be  extended  to  three  miles ;  but  that  rests  upon  different 
principles,  viz.  that  their  own  subjects  shall  not  be  disturbed  in 
[  *290  ]  their  fishing,  and  *particularly  in  their  coasting  trade  and  com- 
munications between  place  and  place  during  war ;  they  would 
be  exposed  to  danger  if  hostilities  were  allowed  to  be  carried  on 
between  belligerents  nearer  to  the  shore  than  three  miles :  but 
no  person  ever  heard  of  a  land  jurisdiction  of  the  body  of  a  county 
which  extended  to  three  miles  from  the  coast. 

Again,  franchises  may  be  lost  by  nonuser  or  misuser.     Here 

is  a  grant  of  the  office  of  Admiralty,  which  necessarily  includes 

the  judicial  functions  of  that  office.     It  may  well  be  a  question 

whether  such  grant  to  a  person,  his  heirs  and  assigns,  was  not 

Duty  of  the      a  void  grant.    Even  with  respect  to  wreck  of  the  sea,  there  seems 

manor  with      to  have  been  no  judicial  proceeding  after  the  14th  Car.  I.,  in  a 

J^ck  of°         court  leet  or  court  baron.     And  what  is  the  duty  of  the  grantee 

the  sea.  jn  guch  cases  ?    To  proceed  judicially:  for  there  is  a  year  allowed 

for  the  owners  to  appear,  and  the  salvors  have  also  a  right  to 
come  in  for  their  remuneration ;  those  were  rights  recognized 
in  the  Aitgusta  ;t  so  that  at  all  events  it  is  the  duty  of  the  lord 

t  1  Hagg.  Adm.  18,  and  1  &  2  Gfeo.  IV.  c.  75,  s.  26. 
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to  wait  for  a  claim  on  the  part  of  owners  or  salvors,  and  to  have 
a  judicial  decision.  From  the  accounts  brought  in,  in  this  case, 
of  manorial  droits,  I  see  no  trace  on  the  part  of  the  lord  of  any 
desire  to  wait  his  year  and  day ;  his  steward  takes  the  goods, 
gives  some  reward  to  the  finders  at  the  time,  and  the  proceeds 
are  carried  to  account.  This  is  not  a  very  regular  mode  of  pro- 
ceeding in  the  case  of  any  goods,  even  in  such  as  were  primd 
facie  wreck  of  the  sea.  However,  the  Court  is  not  called  upon 
to  decide  that  question ;  but  it  having  been  noticed  by  the  law 
officers  of  *the  Crown,  it  could  not  be  passed  over  sub  silentioA 

The  Court  has  now  touched  upon  all  or  most  of  the  points 
which  have  been  raised  in  argument,  or  attempted  to  be  sup- 
ported by  evidence ;  perhaps,  indeed,  it  ought  to  have  adverted 
to  some  reference  which  has  been  made  to  a  custom  in  the  west 
of  England ;  I  but  no  such  custom  is  mentioned  in  the  inquisition 
as  existing  in  or  belonging  to  the  Isle  of  Purbeck ;  and  the  claim 
is  not  set  up  under  a  custom,  but  under  these  grants  from  the 
Crown. 

Having  gone  so  much  at  length  into  the  law  applying  to  the 
case,  which  the  novelty  of  the  question  seemed  to  demand,  it  is 
not  necessary  to  recapitulate  the  heads.  The  Court  holds  it  to 
be  pretty  clear,  that  such  part  of  the  goods  as  were  picked  up  on 
the  high  sea,  (that  is,  not  within  any  land  jurisdiction,)  belong 
to  the  office  of  Admiralty;  and  that  those  which  were  found 
within  the  limits  of  the  Isle  of  Purbeck  are  wreck  of  the  sea  and 
belong  to  the  claimant.  It  only  remains,  therefore,  to  see  how 
the  law  applies  to  the  several  portions  of  the  property  involved 
in  these  proceedings. 

The  whole  number  of  the  casks  picked  up  is  fifty-nine ;  of  these 
fifty-nine,  ten  were  carried  to  the  Custom  House  at  Weymouth, 
and  forty-nine  to  that  at  Poole.  The  latter  only  are  directly 
included  in  this  suit,  but  the  same  rule  will  probably  be  con- 
sidered as  applying  to  the  whole.     A  correct  ^schedule  has  been 


t  In  Dunwich  {Bailiff Sy  cfec.)  v. 
Sterry,  p.  471  above  (1  B.  &  Ad.  831), 
it  was  held,  that  the  grantee  of 
wreck  has  a  special  property  in  all 
goods  stranded  within  his  liberty. 

X  At  the  end  of  the  3rd  resolution 


in  Sir  Henry  Constable^s  case,  5  Co. 
Bep.  107,  is  this  passage :  **  and  those 
of  the  West  country  prescribe  to  have 
wreck  in  the  sea  so  far  as  they  may 
see  an  Humber  barrel.*' 


The  King 

r. 

49  Casks  or 

Brandy. 


[  •291  ] 


[  '292  J 
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The  King     usefully  and  fairly  made  of  the  whole,  and  they  have  been  clawed 
49  Casks  of   under  eight  heads : 
Bbakdy.  Class  1.  Six  casks  picked  up  beyond  the  utmost  limits  con- 

tended for ;  these  are  not  included  in  the  claim,  and  of  course 
go,  as  droits,  to  the  King  in  his  office  of  Admiralty. 

Class  2.  Thirty-eight  casks  picked  up  outside  of  low-water 
mark,  but  within  three  miles  of  the  shore.  They  were  afloat  on 
the  high  sea,  beyond  low-water  mark,  not  in  the  body  of  any 
county  or  the  limits  of  the  Isle  of  Purbeck,  and  consequently 
likewise  belong  to  the  office  of  Admiralty.  The  Court,  therefore, 
with  respect  to  them,  pronounces  against  the  claim. 

Classes  8  and  4.  These  were  afloat  between  high  and  low-water 
marks,  but  being  afloat,  and  never  having  even  touched  the  ground, 
although  in  the  divisum  imperiuniy  they  had  not  become  ^'  wreck 
of  the  sea :  "  the  Court  therefore,  pronounces  against  the  claim. 

Classes  5  and  6  stand  on  more  favourable  grounds.  Class  5 
consists  of  three  casks  found  aground — the  tide  being  out — 
between  high  and  low-water  mark:  they  are  wreck  of  the  sea, 
and  belong  to  the  Isle  of  Purbeck  and  its  grantee. 

Class  6  consists  of  five  casks  which  having  taken  the  ground 
between  high  and  low-water  mark,  though  still  moved  by  the 
waves — the  sea  at  one  time  surrounding  them,  and,  at  another, 
leaving  them  dry — may  be  considered  not  as  on  the  high  sea, 
but  as  wreck  of  the  sea :  they  had,  it  would  seem,  actually  struck 
the  ground ;  and  though  bumped  about  by  the  waves,  it  seldom 
[  ♦298  ]  happens  that  the  shore  is  without  some  portion  of  water  *upon 
its  surface,  or  amongst  the  crevices  of  rocks.  It  certainly,  how- 
ever, according  to  the  affidavits,  may  admit  of  a  doubt  whether 
these  five  casks  were  more  in  the  land  than  the  sea  ]urisdicti<Hi, 
but  under  such  circumstances  the  Crown  probably  will  not  press 
for  a  construction  unfavourable  to  the  grantee. 

Class  7  refers  to  one  cask  afloat,  and  though  the  land  under- 
neath was  dry  at  low-water,  even  in  neap  tides,  yet  in  this 
*'  divisum  impeHum "  the  Admiralty  has  the  benefit  of  its 
jurisdiction  at  the  time  the  cask  was  taken  possession  of. 

Class  8,  on  the  other  hand,  has  the  benefit  of  being  taken 
when  aground,  and  belongs  to  the  Isle  of  Purbeck,  and  to  the 
claimant.     Thus  the  Court  allows  the  claim  to  nine  casks,  and 
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decrees  the  rest  to  be  droits  of  the  Grown  in  its  office  of     TheKiko 
Admiralty,  t  49  casks  of 

It  appears  that  in  conveying  the  forty-nine  casks  to  Poote,  one  Bkandy. 
was  broken  and  its  contents  lost ;  and  in  conveying  the  ten  casks 
to  Weymouth,  one  and  a-half  was  lost  in  the  same  manner. 
These  losses  were  merely  accidental.  If  it  can  be  ascertained 
whether  the  casks  spilt  were  part  of  those  for  which  the  claim 
is  allowed,  or  part  of  those  become  droits,  the  loss  should  be 
borne  by  the  party  to  whom  they  legally  belonged ;  but  if  that 
cannot  be  done,  the  loss  should  be  apportioned  according  to  the 
quantity  condemned,  and  the  quantity  decreed  to  the  claimant. 
There  probably  will  be  no  difficulty  in  settling  this  matter ;  but 
if  there  is,  it  must  be  referred  to  the  registrar,  who  will  apply  the 
principle  just  stated  by  the  Court. 


THE  KING   (in  his  Office   of  Admira^lty)  v.  TWO 

CASKS  of  tallow. 

(3  Haggard,  Adm.  294—299.) 

Things  floating,  though  between  high  and  low  water  mark,  not  having 
touched  the  ground,  cannot  be  vrreccum  maris;  if  fixed  to  the  land 
between  high  and  low  water  mark,  though  with  some  water  round  them, 
they  are  wreccum  maris.  If  after  having  once  touched  the  land  between 
high  and  low  water  mark,  they  are  again  afloat,  they  are  not  necessarily 
wreccum  mariSy  but  their  legal  character  will  depend  on  the  particular 
circumstances. 

In  an  Act  on  petition,  it  was  alleged  '*  that  the  lords  of  the 
manors  of  Caister  Pastons  and  Caister  Bardolfes  in  the  county 
of  Norfolk  have  from  time  immemorial  taken  all  goods,  merchan- 
dizes and  parts  and  pieces  of  vessels  and  ships  wrecked  or  cast 
upon  the  beach  or  sea-shore  of  the  said  manor  :  that  in  the  night 
between  the  19th  and  20th  of  Dec,  1825,  two  casks  of  tallow 
were  wrecked  on  the  beach  within  the  said  manors,  and  were 
there  taken  up  and  secured  and  afterwards  lodged  in  the  Custom 
House  at  Great  Yarmouth,  and  that  the  said  two  casks  have 
since  been  arrested  by  virtue  of  a  warrant  issued  out  of  this 
Court  at  the  suit  of  the  King  in  his  office  of  Admiralty  as  being 
found  derelict,  flotsam,  jetsam,  or  ligan ; "  but  it  was  expressly 

t  See  the  next  case. 


1837. 
May  10. 


[294] 
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The  Eiko    alleged  that  "  inasmuch  as  the  said  casks  were  found,  taken  up 

Two  Cabkb    ^^^  secured  after  they  had  grounded  upon  the  beach  and  within 

OP  TALLOW,    the  boundaries  of  the  said  manors."  they  were  not  the  property 

of  the  Crown  but  of  Thomas  Clowes,  Esq.,  the  lord  of  the  manors. 

To  this  it  was  replied  by  the  Admiralty  Proctor :  "  admitting 
that  the  lords  of  the  manors  of  Caister,  &c.,  &c.,  may  have  taken 
all  goods,  merchandizes  and  parts  and  pieces  of  vessels  wrecked 
or  cast  upon  the  sea  shore  of  the  said  manors,  the  tide  being 
out,  he  denied  that  the  two  casks  of  tallow  were  found,  taken 
and  secured  after  they  had  grounded  upon  the  beach  within 
the  manors  aforesaid,  for  he  alleged  that  the  same  were  found 
[  *295  J  *derelict,  flotsam,  jetsam  or  ligan  in  and  upon  the  high  sea  and 
within  the  jurisdiction  of  this  Court,  and  that  they  did  not  become 
grounded  on  the  beach  or  shore  till  after  the  act  of  salving  the 
same  had  commenced  by  the  salvors,  who  were  obliged  to  go 
into  the  sea  for  that  purpose,  it  being  after  low  water.  And  he 
further  alleged  and  submitted,  that  even  if  the  said  casks  were 
salved  after  they  had  been  grounded  on  the  beach  or  shore,  and 
between  high  and  low  water  mark,  (which  he  did  not  admit,  but 
denied,)  yet  the  same  having  been  found  derelict,  flotsam,  jetsam 
or  ligan,  and  taken  and  seized  as  aforesaid  in  and  upon  the  high 
sea  and  within  the  jurisdiction  of  this  Court,  did  not  belong  to 
the  lord,  but  in  default  of  any  claim  on  behalf  of  the  owners, 
to  the  Crown  as  droits." 

To  this  it  was  rejoined  by  alleging  that  '^  the  casks  had  grounded 
before  the  act  of  salving  the  same  commenced,  and  that  it  was 
not  low  water  but  at  least  half  flood  at  the  time." 

One  of  the  casks  was  sworn  by  the  salvors  to  have  been  found 
by  them  floating  at  low  water  fifty  yards  from  the  shore ;  and  the 
other  to  have  been  found  also  at  low  water,  sometimes  floating 
and  sometimes  striking ;  and  that  the  salvors  waded  in  and  rolled 
them  on  shore.  On  the  other  side  there  were  affidavits  contra- 
dictory as  to  the  state  of  the  tide,  and  as  to  the  impossibility 
of  the  salvors  having  rolled  any  cask  on  shore  unless  it  had 
previously  struck  the  ground. 

Several  instances  were  given  in  evidence  of  goods  and  pieces 
of  wreck,  both  cast  ashore  and  found  floating  in  the  surf,  having 
been  taken  by  the  lord  of  the  manors  and  his  predecessors ;  and 


OF  Tallow. 

[♦296] 
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a  general  reputation  was  proved  to  the  extent  claimed.    It  *wa8     The  Kino 
also  proved  that  the  lords  had  been  accustomed  to  bury  at  their    Two  Casks 
own  expense  bodies  washed  on  shore  within  the  bounds  of  the 
manors. 

Addams,  for  the  lord  of  the  manor,  contended,  that  stranded 
goods,  if  once  they  had  grounded,  even  though  floating  in  the 
surf  when  salved,  belonged  to  the  lord  of  the  manor. 

The  King^s  Advocate  and  PhUlimore,  contra  : 

It  is  only  by  special  grant  that  any  lord  of  a  manor  can  be 
entitled  to  the  sea  shore,  which  belongs  de  comnuni  jure  to  the 
Crown.  Many  manors  on  the  sea  coast  are  granted  as  inland 
manors ;  and  such  grants  only  convey  a  right  to  the  shore  at  low 
water  mark,  not  to  the  same  distance  when  the  tide  is  flowing ; 
a  grant  of  a  manor  on  the  sea  coast  does  not  therefore  neces- 
sarily include  the  shore,  much  less  things  flotsam,  jetsam  or 
ligan. 

(Per  Curiam  :  Supposing  these  casks  had  been  found  fixed 
between  high  and  low  water  marks,  would  you  contend  that  they 
were  still  **  super  altum  mare  ?  ") 

The  King's  Advocate : 

Certainly.  Grants  from  the  Crown  are  to  be  construed  strictly, 
and  that  cannot,  in  strict  interpretation,  be  ''  the  shore  "  which 
is  not  free  from  water. 

Sib  John  Nicholl: 

This  case  lies  in  a  narrow  compass,  for  there  can  be  no  doubt 
of  the  law,  and  the  question  of  fact  depends  upon  a  small  portion 
of  the  evidence.  There  are  several  historical  affidavits  that  go 
rather  beside  the  question,  for  they  only  prove  acts  of  usurpation 
and  encroachment  founded  upon  a  misapprehension  of  the  law. 
The  real  ^question  is,  whether  these  casks  were  found  at  sea  or  [  297  } 
on  the  land ;  if  at  sea,  the  lord  of  the  manor  can  have  no  claim ; 
if  on  land,  he  may.  Prima  facie,  all  goods  without  an  owner 
belong  to  the  Crown,  and  if  a  claim  be  set  up  against  the  Crown, 
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Thr  Kino  the  party  setting  it  up  must  shew  either  an  actual  grant,  or  usage 
Two  Casks  &om  which  such  a  grant  may  be  presumed,  as  might  have  been 
OF  Tallow,  jjiade  conformably  with  law.  Usage  is  not  in  itself  good  as 
against  the  Grown,  except  as  evidence  from  which  such  a  grant 
may  be  presumed.  Manors  being  part  of  the  "  corpus  comitatiUj^ 
manorial  rights  are  land  jurisdictions,  but  the  Crown  may  in 
many  instances  have  granted  the  royalties  of  certain  manors  to 
subjects.  In  most  manors  upon  the  sea  coast,  the  lords  claim 
the  royalty  of  wrecks,  and  prove  their  right  as  against  the  Crown 
by  the  usage  of  taking  them,  and  by  the  exercise  of  such  right 
never  having  been  questioned.  But  the  vice  of  these  affidavits  is 
that  they  attempt  to  prove  too  much ;  they  talk  of  wreck,  flotsam, 
jetsam,  and  ligan  as  being  the  same  thing,  and  of  the  lords  and 
their  stewards  having  been  in  the  habit  of  taking  them  all.  As 
far  as  wreck,  they  may  be  accurate ;  but  as  to  flotsam  they  may 
have  had  no  right  whatever  to  take  it.  These  affidavits  also  prove 
too  much  in  other  respects ;  they  prove  that  the  lords  convert 
goods  to  their  own  use  and  sell  them  without  waiting  for  the 
owners  a  year  and  a  day,  or  even  advertising  for  owners  or 
insurers  ;  nor  does  it  appear  that  they  take  any  steps  to  reward 
salvors,  or  those  who  secure  and  preserve  the  property  when 
come  to  land,  and  therefore  real  wreck. 

The  law  on  the  subject  is  quite  clear ;  and  as  the  Court  has 
[  '298  ]  lately  had  to  enter  upon  it  very  fully  *in  the  case  of  The  King  v. 
Forty-nine  Casks  of  Brandy,  it  need  not  again  refer  to  all  the 
authorities.!  **  Wreccum  maris  "  is  not  such  in  legal  acceptation, 
till  it  comes  ashore,  until  it  is  within  the  land  jurisdiction ;  whilst 
at  sea,  it  belongs  to  the  King  in  his  office  of  Admiralty,  as 
derelict,  flotsam,  jetsam,  or  ligan.  Above  high  water  mark  it 
belongs  to  the  lord  of  the  manor  as  grantee  of  the  Crown ;  but 
beyond  low  water  mark  he  can  have  no  claim  ;  it  is  on  the  high 
seas  and  belongs  to  the  Admiralty.  It  is  equally  clear  law  that 
between  high  and  low  water  marks  it  is  divisum  imperium ;  when 
the  tide  covers  this  space  it  is  sea ;  when  it  recedes,  it  is  again 
land  and  within  the  jurisdiction  of  the  manor :  Constable's  case, 
6  Co.  Bep.  106.  If  the  article  be  floating,  it  belongs  to  the  sea ;  it  is 
not  wreccum  maris  but  '*  flotsam  :"  if  it  become  fixed  to  the  land, 

t  See  preceding  case. 
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though  there  may  be  some  tide  remaining  round  it,  it  may  be     The  Kino 
considered  as  wreccuni  maris,  but  it  having  merely  touched  the    xwo  Cabkb 
ground,  and  being  again  floating  about,  its  character  will  depend    ^'  Tallow. 
upon  its  state  at  the  time  it  was  seized  and  secured  into  possession ; 
whether,  for  instance,  the  person  who  seized  it,  as  salvor,  was  in 
a  boat,  or  wading,  or  swimming. 

Such,  in  my  judgment,  being  the  law,  what  are  the  facts? 
There  is  an  affidavit  from  the  persons  who  brought  the  goods  to 
shore;  and  even  supposing  they  were  mistaken  as  to  the  state  of 
the  tide,  there  seems  no  reason  to  doubt  that  they  went  into  the 
sea,  and  so  within  the  Admiralty  jurisdiction,  and  that  the  casks, 
therefore,  were  not  wreccum  niaiis,  but  flotsam.  I  cannot  agree 
to  the  proposition  that  things  having  once  *touched  the  ground  f  *^^^  ^ 
thereby  necessarily  become  the  property  of  the  lord  of  the 
manor.  What  might  be  the  law  in  the  case  of  things  having 
become  fixed  on  the  shore  and  afterwards  the  sea  leaving  them 
and  then  returning,  may  be  a  question  hereafter,  but  it  is  one 
which  does  not  arise  at  present  in  this  case.  I  pronounce  against 
the  claim  of  the  lord  of  the  manor,  and  decree  the  goods  to  be 
droits.  The  costs  of  the  Admiralty  will  come  out  of  the  property 
first,  then  the  costs  of  the  claimant,  and  the  Admiralty  will 
probably  not  allow  the  salvors  to  go  unrewarded. 
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MARSHALL  v.  HOLLOWAY.f 

(5  Simons,  196—204.) 

A.  h&ying  a  leasehold  estate  on  whicli  he  had  covenanted  to  erect 
buildings  within  a  certain  time,  bequeathed  it  and  also  his  i)er8onal 
estate,  subject  as  to  the  latter,  to  the  payment  of  his  debts,  to  trustees, 
for  B.  for  life  with  several  limitations  over.  A.  died  before  the  time 
expired,  leaving  the  covenant  unperformed  in  part :  Held  that  his  general 
personal  estate  was  liable  to  the  performance  of  the  covenant. 

Thomas  Holloway,  Esq.,  by  his  will,  dated  the  2nd  of  September, 
1818,  after  giving  some  pecuniary  legacies,  gave  to  the  plaintiffs, 
Samuel  Marshall  and  Yitruvius  Lawes,  and  to  the  defendant 
Faithful  Croft,  [all  his  messuages  and  hereditaments,  as  well 
freehold  as  copyhold  or  customary  and  leasehold,  and  also  all 
other  his  real  and  personal  estate] ,  upon  trust  to  sell  and  convert 
into  money  such  parts  of  his  personal  estate  as  should  not  consist 
of  monies  or  stocks  or  annuities  in  the  Government  or  public 
funds,  and  to  collect  and  receive  all  debts  due  to  him,  and  there- 
out to  pay  and  satisfy  his  just  debts  and  funeral  and  testamen- 
tary expenses,  and  also  to  retain  and  pay  the  several  pecuniary 
legacies  thereinbefore  bequeathed  ;  and,  after  payment  and 
satisfaction  thereof,  to  invest,  in  their  names,  the  clear  surplus 
monies  arising  from  his  personal  estate,  in  the  purchase  of  stock 
in  some  of  the  Government  or  Parliamentary  funds,  or  *upon 
real  securities  in  England,  and,  in  like  manner,  to  lay  out  and 
invest  the  dividends,  interest  and  annual  proceeds  of  such  stocks 
and  securities,  and  the  rest  of  his  personal  estate,  and  also  the 
clear  yearly  rents  and  profits  of  his  real  estate,  from  time  to  time, 
as  and  when,  and  so  often,  and  during  all  such  times  as  any  person 
or  persons  beneficially  interested  in  or  entitled  to  his  real  and 
personal  estates  under  the  trusts  thereinafter  declared  thereof, 


t  This  case  was  not  cited  in  Haw- 
kina  v.  Hawkins  (1880)  13  Ch.  D.  470, 
where  it  was  held  that  a  devisee  of 
leaseholds  must  bear  the  burthen  of 
dilapidations  under  the  lease,  but  in 
the  recent  case  of  Eccles  v.  Milh,  '98, 
A.  C,  at  p.  372,  it  was  observed  that 


though  it  would  not  be  satisfactoiy 
to  rely  upon  a  case  about  which  there 
was  so  much  obscurity  as  Marshall 
V.  ffolloway,  still  it  was  not  over- 
ruled by  Hawkiiu  v.  Hawkins, — 
O.  A.  S. 
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should  be  tinder  the  age  of  21  years,  adding  all  such  mvestments  Mabshall 
to  his  personal  estate  in  order  to  accumulate  the  same :  and  hollowat. 
upon  further  trust,  as  and  when  each  and  every  of  his  grand- 
children who  should  not  become  entitled  to  his  real  and  personal 
estates,  or  some  part  or  share  thereof,  under  the  trusts  therein- 
after declared,  should  attain  the  age  of  21  years,  to  raise  and 
pay,  out  of  his  personal  estate,  to  each  and  every  of  such  grand- 
children not  so  entitled,  the  sum  of  1,000Z. ;  and,  subject  to  the 
trusts  thereinbefore  declared,  as  to,  for  and  concerning  all  his 
freehold,  copyhold  and  leasehold,  and  real  and  personal  estates 
thereby  devised  and  bequeathed,  and  the  stocks,  monies  and 
securities  to  be  purchased  and  invested  as  aforesaid,  the  testator 
directed  that  the  same  trustees  should  stand  seised  and  possessed 
thereof  upon  trust  for  his  grandson,  the  first  or  eldest  son  then 
living  of  his  daughter  Catherine,  and  then  of  the  age  of  five 
years  or  thereabouts,  during  his  life,  and,  after  his  decease,  upon 
trust  for  the  first  and  every  other  son  of  his  body  lawfully  to  be 
begotten,  successively,  and  the  heirs  of  their  bodies  respectively, 
and,  in  failure  of  such  issue,  upon  trust  for  the  second  son  then 
living  of  his  said  daughter,  for  life,  and,  after  his  decease,  for  his 
first  and  other  sons  in  tail,  with  several  limitations  over  for  the 
other  issue  of  his  ^daughter  then  born  and  thereafter  to  be  bom,  [  *198  ] 
with  the  ultimate  limitation  to  his  own  right  heirs  and  next  of 
kin,  according  to  the  nature  and  tenure  of  the  said  trust  estates 
respectively:  provided  that  such  person  or  persons  as  should, 
under  his  said  will,  be  entitled  to  an  estate  tail  in  his  said  real 
estate,  should  not  be  absolutely  entitled  to  his  leasehold  and 
personal  estates  until  he,  she  or  they  should  attain  the  age  of 
21  years,  and  that  his  said  leasehold  and  personal  estates  should 
absolutely  belong  only  to  such  person  or  persons  as  should  first 
attain  the  age  of  21  years  and  become  entitled  to  an  estate  tail 
in  possession  in  his  real  estates  under  the  trusts  aforesaid,  and, 
in  the  mean  time,  the  same  leasehold  and  personal  estates  should 
remain  subject  to  the  trusts  thereinbefore  declared  thereof. 

The  testator  died  on  the  22nd  of  January,  1816,  leaving  his 
daughter,  Catherine,  the  wife  of  Horatio  Martelli,  his  heir-at-law 
and  next  of  kin.  She  had  several  children  living  at  the  testator's 
death,  and  one  bom  afterwards.    Horatio  Francis  Eingsford 
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Mabshall    Martelli  (who  afterwards  took  the  name  of  HoUoway)  was  her 
Hollow  AT.    eldest  son. 

By  the  decree  made  at  the  hearing  of  the  caase,  on  the  12th 
of  April,  1820,  the  will  was  established,  and  the  trusts  were 
directed  to  be  carried  into  execution,  except  so  far  as  the  will 
directed  the  income  of  the  testator's  real,  leasehold  and  personal 
estates  to  be  accumulated,  which  direction  was  declared  to  be  too 
[  •IQB  ]  remote  and  void.t  And  it  was  declared  that  H.  F.  K.  ^Martelli 
was  entitled,  in  possession,  to  the  rents  and  profits  of  the  real 
and  leasehold  estates,  and  to  the  dividends,  interest  and  annual 
proceeds  of  the  personal  estate,  for  his  life,  with  remainder  to  the 
first  and  other  sons  of  his  body,  successively,  according  to  seniority 
of  age,  and  the  heirs  of  their  bodies  respectively,  with  such 
remainders  over  as  in  the  will  contained.  And  the  usual  accounts 
were  directed. 

It  appeared,  by  the  Master's  report  made  in  pursuance  of  the 
decree,  that  the  testator  was,  at  his  death,  the   lessee  of  the 
Opera-house  and  certain  other  property,  under  a   lease  of  the 
28th  of  February,   1815,  granted   to  him,  by  the  Crown,  for 
99  years  from  the  5th  of  April,  1814,  at  different  rents,  amounting 
to  690Z.  per  annum,  and  by  which  lease  the  testator  covenanted 
to  build  divers  houses  and  buildings,  and  to  make  alterations  and 
improvements  in  and  about  the  Opera-house  and  other  premises 
mentioned  in  the  lease,  namely,  to  build  a  new  front  to  the 
Opera-house,  to  build  five  houses  in  Pall  Mall,  to  build  17  shops, 
with  an  arcade,  at  the  back  of  the  theatre,  and  seven  houses  in 
Charles  Street  and  the  Haymarket,  and  to  enclose  the  whole  with 
a  stone  colonnade,  on  or  before  the  25th  of  March,  1818,  which 
buildings  and  alterations  were  incomplete  at  the  testator's  death, 
and  required  the  immediate  attention  of  his  trustees  and  execu- 
tors, and  the  expenditure  of  large  sums  of  money,  in  order  to 
prevent  forfeitures  and  penalties  for  breaches  of  the  covenants  in 
the  lease :  for  which  reasons  the  trustees  had  proceeded  to  carry 
the  engagements  of  the  testator  into  effect,  by  completing  the 
buildings  and  alterations,  and  the  same  were  then  nearly  com- 
pleted ;  and,  in  so  doing,  they  had  expended  large  sums  of  money 

[  *200  ]       arising  *from  the  testator's  personal  estate  which  had  then  come 

t  The  hearing  of  the  cause  is  reported  in  19  R.  R.  94  (2  Swanst  432). 
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to  their  hands,  the  rents  and  profits  of  his  real  and  leasehold  Mabshall 
estates,  and  sums  which  they  had  been  under  the  necessity  of  hollowat 
borrowing  in  order  to  meet  the  expenditure. 

The  cause  was  afterwards  heard  for  further  directions,  and 
H.  F.  E.  Martelli  having  been  advised  that  the  trustees  ought 
not  to  have  applied  any  part  of  the  rents  and  profits  of  the 
testator's  real  and  leasehold  estates  accrued  after  his  decease, 
in  the  completion  of  the  buildings  and  improvements  before- 
mentioned,  in  March,  1828,  presented  a  petition  stating  that  he 
should  attain  21   in  June  following,  and  that  a  certain  sum 
therein  mentioned  was  due  to  him  in  respect  of  such  rents  and 
profits,  and  submitting  that  he  was  a  creditor  for  that  sum,  upon 
the  testator's  estate,  and  that  the  same  ought  to  be  raised  out  of 
the  remaining  personal  estate  of  the  testator,  and,  if  necessary, 
by  sale  or  mortgage  of  a  sufficient  part  of  the  estates  devised  by 
his  will.    By  the  order  made  on  this  petition,  it  was  declared 
that  the  plaintiff,  as  tenant  for  life  under  the  will,  was  entitled 
to  the  rents  and  profits  of  the  leasehold  estates  which  accrued 
due  from  the  testator's  decease,  but  without  prejudice  to   the 
inquiry  thereinafter  directed  :  and  it  was  referred  to  the  Master, 
«to  inquire  and  state  whether,  regard  being  had  to  the  testator's 
debts,  and  the  covenants  and  engagements  entered  into  by  him 
at  the  time  of  his  death,  and  to  the  manner  in  which  provision 
ought  to  have  been   made  for  the  payment,  performance  and 
satisfaction  thereof  out  of  his  estate,  the  sum  claimed,  or  any 
and  what  other  sum,  was  due  to  the  petitioner,  in  respect  of  the 
rents  and  profits  of  the  *real  and  leasehold  estates  accrued  since       [  *20i  ] 
the  testator's  death,  and  whether  any  and  what  part  of  the 
testator's  remaining  personal  estate,  could  be  applied  to  the  pay- 
ment of  the  sum  so  due,  or  whether  the  whole,  or  any  and  what 
part  thereof  ought  to  be  raised  by  sale  or  mortgage  of  the  estates 
devised  by  the  will.     The  Master  reported  that  S4,589Z.  Ids.  4d. 
was  due  to  the  petitioner,  in  respect  of  the  rents  and  profits  of 
the  testator's  real  and  leasehold  estates,  and  that  certain  sums 
therein  mentioned,  being  the  remaining  personal  estate  of  the 
testator,   and    amounting    to    upwards  of    40,0002.,   could    be 
appUed  to  the  payment  of  the  sum  so  due.     The  petitioner  then 
presented  another  petition  praying  that  the  report  might  be 
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Uawhall    confirmed,  and  that  the  34,5892.  19».  4d.  might  be  paid  to  him, 

HoLLowAT.    out  of  the  testator's  remaining  personal  estate  mentioned  in 

the  report.     That  petition  now  came  on  to  be  heard.! 

Sir  E.   Sugden    and    Mr.    WUbraham    appeared    for    the 
petitioner. 

Sir  C.  Wetherell  and  Mr.  Humphry  for  the  legatees  in 
remainder,  whose  interest  it  was  to  contend  that  the 
expense  of  the  buildings  and  improvements  should  be 
borne  by  the  leasehold  estate,  which  was  a  perishable 
fund,  rather  than  by  the  general  personal  estate,  which 
was  a  permanent  one : 

[  ♦202  ]  There  is  not  a  word  in  the  will,  from  which  it  can  *be  con- 

tended that  it  was  the  testator's  intention  that  the  burden  of 
performing  the  covenants  in  the  lease,  should  be  thrown  upon 
his  general  personal  estate.  On  the  contrary,  the  petitioner's 
claim  to  be  paid  so  large  a  sum  out  of  the  personal  estate,  is 
inconsistent  with  the  will ;  for  it  clearly  appears  that  the  testator's 
intention  was  accumulation.  At  the  testator's  death,  two  years 
were  left  for  the  performance  of  the  covenants  in  the  lease.  He 
could  not  have  considered  the  performance  of  it  as  a  debt: 
Wilson  V.  Knubley.l  The  value  of  the  leasehold  estate  has  been 
greatly  increased  by  the  money  which  has  been  expended  in 
erecting  the  buildings  and  making  the  other  improvements  on  it. 
Consequently  the  burden  of  the  expenditure  ought  to  be  borne 
by  the  tenant  for  Ufe,  and  those  who  will  succeed  to  the  estate 
after  him,  in  proportion  to  their  interests.  The  question  is  not 
between  realty  and  personalty,  but  between  personalty  of  one 
description  and  personalty  of  another.  If  a  leasehold  estate  is 
devised  to  A.  and  the  general  personal  estate  to  B.,  A.  cannot 
require  B.  to  perform  covenants  subject  to  which  the  leaseholds 
are  held.  No  one  can  contend  that  the  tenant  for  life  of  the 
leaseholds,  could  require  the  covenants  to  repair  and  to  insure, 
to  be  performed  out  of  the  personal  estate. 

t  ThiB  was  an  amicable  suit :  and,  should  state  their  objections  at  the 

though  some  of  the  parties  objected  heaiing  of  the  petition  to  confirm  it. 
to  the  report,  it  was  arranged  that         X  *^  ^st,  128. 
they  should  not  except  to  it,  but 
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There  is  no  distinction  between  a  covenant  to  repair,  and  a    Mamhall 
covenant  to  build.    Even  a  mortgage  of  leaseholds  will  go  with    hollowat 
the  estate :  and  the  party  who  takes  the  estate  is  not  entitled  to 
have  the  mortgage  discharged  oat  of  the  personal  estate.    A 
devisee  of  a  real  estate  subject  to  a  mortgage  created  by  the 
testator,  ^is  entitled  to  have  the  mortgage  discharged  out  of  the      [  *208  ] 
personal  estate,  because  the  personal  estate  is  supposed  to  have 
derived  a  benefit  from  the  money  borrowed.    The  principle  of 
the  decisions  in  White  v.   White\  ^ndi  AUan  v.  BachJwusejX  is 
applicable  to  the  present  case. 

Mr.  Lynch  appeared   for  the  testator's  next  of   kin,  and 
Mr.  PhiUimore  for  the  trustees  of  the  will. 

The  Vicb-Chancellob,  without  hearing  Sir  E.  Sv/gden  in  reply, 
said  that  the  covenant  which  the  testator  had  entered  into  to 
erect  buildings  and  make  improvements  on  the  demised  premises, 
created  a  liability  which  his  personal  estate  was  liable  to  satisfy : 
and  that  the  Crown  might  have  compelled  his  executors  to 
perform  the  covenant,  so  far  as  it  remained  unperformed  at  his 
death,  out  of  his  personal  estate ;  that,  if  the  testator  had  agreed 
for  the  purchase  of  an  estate,  and  died  before  he  had  completed 
the  contract,  this  Court  would  have  ordered  the  purchase-money 
to  be  paid  out  of  his  personal  estate :  that  it  was  decided,  in 
Vernon  v.  Lord  Egmont,%  that  a  court  of  equity  will  not  allow  a 
residuary  legatee  to  take  the  residue,  without  making  provision 
for  claims  that  might  be  made  under  covenants  entered  into  by 
the  testator  :  that  it  was  idle  to  talk  of  persons  beneficially 
interested  in  the  personal  estate,  until  it  was  ascertained  whether 
there  would  be  any  residue,  and  especially  in  this  case,  where 
the  fund  which  was  to  be  laid  out  upon  the  trusts  of  the  will, 
was  the  clear  surplus  monies  arising  from  the  ^testator's  personal  [  *204  ] 
estate  after  payment  of  his  debts:  that  there  was  a  material 
distinction  between  the  covenant  in  question,  and  a  covenant  to 
repair,  (so  far,  at  least,  as  the  lessor  was  concerned,)  as  he  had 
his  security,  in  the  value  of  the  property  comprised  in  the  lease, 
for  the  small  sums  that  might,  from  time  to  time,  become  due : 

t  4  B.  R.  161  (4  Ves.  24 ;  9  Ves.         %  13  R.  R.  23  (2  V.  &  B.  65). 
554).  §  30  R.  R.  85  (1  Bligh  (N.  S.)  554). 
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Marshall  that,  under  covenants  for  renewal,  the  fines  became  due  at 
HoL^wAT.l  distant,  and,  in  some  cases,  at  uncertain  periods ;  but  here  the 
testator  had  covenanted  to  do  certain  acts  within  a  short,  limited 
time ;  and  there  was  no  difficulty  in  ascertaining,  at  his  death, 
the  sum  that  would  be  required  for  the  performance  of  the 
covenant :  that,  in  Serle  v.  St.  Eloy\  where  an  estate  in  mortgage 
was  devised  subject  to  the  incumbrances  thereon,  and  the  personal 
estate  was  given  to  another  person,  subject  to  the  payment  of 
the  testator's  debts,  it  was  held  that  the  mortgage-debt  must  be 
paid  out  of  the  personal  estate :  that,  in  this  case,  no  fund  being 
provided  for  the  performance  of  the  covenant,  it  must  be  satisfied 
out  of  the  general  personal  estate,  no  part  of  which  could  be 
taken  until  the  covenant  was  satisfied ;  and,  consequently,  that 
the  Master's  report  must  be  confirmed. 

t  2  P.  Wms.  386. 
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Scotland  by  Scottish  partner.    Douglus  y.  Brown  ....     101 
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I£^  BAKSBUPTCY — 7.  ICarriage    settlement — Avoidance    on    bank- 

ruptcy.   See  Husband  and  Wife,  1. 


HOL 


8.  Kalicious    presentation   of    petition    in.      See    Malicious 

Prosecution. 

BILL  OF  EXCHANGE  AND  PBOMISSOBY  NOTE— 1.  BiU  pay- 
able after  sight — Presentment — ^Delay.    Mdluh  v.  Rawdon  .  579 

2.  Indorsement — Acts  of  clerk  warranting  inference  of  general 

authority  to  indorse.     Preecott  v.  Flinn 608 

3.  Promissory  note — Conditional  promise  to  pay — ^Evidence  of 

money  lent.    Morgan  v.  Jonee 691 

4.  Consideration — Note  **for  value  received  by  my  late 

husband."    Ridout  v.  Bristotv 710 

5. Action  by  indorser  against  maker — Declarations 

of  payee  as  to  illegality  of  consideration.     Beauchamp  v.  Parry    .     225 

6.  Bill  accepted  in  firm  name  by  one  partner  and  proceeds 

partly  applied  to  his  separate  use  —  Liability  of  secret  partner. 
Wintle  V.  Crmvther 728 

7.  Transfer — Indorsement  and  delivery  without  authority — 

Notice  to  indorsee  of  defective  title  of  indorser.     Evans  v.  Kymer    368 

8.  Appropriation  of  bill.     See  Payment. 

9.  Unstamped  bill — Notice  of  dishonour.    See  Sale  of  Goods. 

10.  Cheque — Dishonour.    See  Banker. 

BOND — I.  Consideration — Indemnity  or  voluntary  bond — ^Burden 
of  proof.     Nicoly,  Vaughan 60 

2.  Fraud  and  mistake — Plea  of  non  e$t  factum — ^Deceit  as  to 

contents  of  deed.     Edwards  v.  Brown 720 


im  of  parishioner  to  be  buried  in  particular  part  of 
churchyard — Mandamus.     Ex  parte  Blachnore 242 

CANAL — Damage  to  through  working  adjacent  coal  mine.    See 
Mine. 

CABBIEB — Negligence — Stage-coach — Break-down  —  Concealed 
defect.     Sharp  v.  Orey 601 

COLLISION.     See  Ship  and  Shipping,  5. 

CONDITION  PRECEDENT.     See  Contract,  1. 

CONFLICT   OF    LAWS — 1.    Foreign    contract  —  Jurisdiction    of 
English  Courts— Lex /ort.     Dela  Vegay,  Vianna       ....     298 

2.  Rules  of  English  law  are  matters  of  evidence  in  Scottish 

Courts.     Douglas  v.  Brown 101 

CONTRACT — 1.  Building  contract  —  Payment — Architect's  cer- 
tificate— Condition  precedent.    Morgan  y.  Bimit    ....    653 
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OOHTBAGT — 2.  Specifie  performance — Theatre — ^False  repreaenta- 
'feioxis  as  to  profits — ^Acquiescence.    Ham's  v.  Kemble      ...      83 

3.  Foreign  contract.    See  Conflict  of  Laws,  1. 

COPYHOLD — ^Right  of  lord  to  seize  copyhold  land  quotis^ — ^Bight 
accruing  to  preceding  lord — Proclamation,  necessity  for.  Voe  d.  Bover 
T.  Trueman 429 

COPYBIOHT — 1.  Copyright  in  prints  and  engravings—Infringe- 
ment—Sale  of  engravings  illegally  printed  from  original  plate — 
17  G^o.  III.  c.  57.     Murray  v.  Heath 460 

2. Prints    engraved    and    struck   off  abroad,  but 

published  here,  not  protected  from  piracy.     Page  y.  Tovmsend      .     174 


CORPORATION  (MUNICIPAL)— Charter— Election  of 
Qualification — Omission  of  qualification  in  subsequent  charter — 
Presumption  of  intention  to  continue  former  quali&cation.  B.  y. 
Orout 227 

COSTS.     See  Solicitor. 

COVENANT.  See  Executor  and  Administrator,  1  ;  Landlord  and 
Tenant,  3 — 7. 

CUSTOMS — ^Writ  of  assistance — Customs  officer — ^Authority  to 
search  premises — Justification — Probable  cause.    B,  v.  WatU  262 

DEED.    See  Bond. 

DEFAMATION— 1.  Libel  —  Justification  —  Evidence  —  Opinion  of 
medical  witness  as  to  professional  etiquette.    Bamadge  v.  Byan  .    040 

2.  Justification,  pleading.     Goodhume  v.  Bowman        .     604 

3.  Slander — Words  spoken  by  a  man  in  his  office — No  imputa- 
tion of  want  of  qualification  or  misconduct  in  his  office.  Lumhy  y. 
Allday 715 

DISTBESS  FOB  BENT.     See  Landlord  and  Tenant,  10—13. 

EASEMENT  —  Light  and  air— Ancient  lights  —  Purchasers  of 
adjoining  land  from  common  vendor — Notice  of  adjoining  land  being 
sold  as  building  land — ^Ancient  building  of  certain  height — Bestric- 
tion  on  building.     Swanshorouyh  y.  Coventry 660 

ECCLESIASTICAL  LAW— 1.  Advowson— Bight  of  presentation — 
Evidence — Entry  in  ancient  visitation  booh.     Cooke  y.  Elphin     .      34 

2.  Charge  on  benefice — Warrant  of  attorney  for    securing 

annuity — 18  Eliz.  c.  20.     Flight  y.  Salter 413 

3.  Sequestration,  warrant  of  attorney  authorizing  issue 

of— 13  Eliz.  c.  20.     Newland  y.  Waikin 524 

4.  Prebend — Ecclesiastical  benefice  —  Annexation  to  arch- 
deaconry— Institution  and  induction  into  archdeaconry — ^Implied 
right  to  prebendary.    King  y.  Baylay 448 
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j£  ECOLBSIASTIOAL  LAW — 5.  Vacation  of  benefice—Acceptance  of 

another   living   without    dispensation  —  Bight   to    profits    during 

He  vacancy.     HcUton  v.  Cove 373 

And  see  Burial. 

ESTATE — Conveyance  by  trustee  having  both  legal  and  equitable 
interest  in  land — Whether  pasiing  estate  held  as  trustee.  Fauuett  v. 
Carpenter 17 

ESTOPPEL-— Warrant  of  attorney  given  to  secure  gaming  debt — 
Application  to  set  aside  judgment  given  on — ^Representation  to 
purchaser  as  to  validity  of  debt.     Davison  y.  Franklin  .        .  255 

And  see  Ship  and  Shipping,  4. 

EVIDENCE — I.  Documentary— Suit  for  tithes  between  vicar  and 
occupier  of  mill — Old  map  of  parish  belonging  to  lord  of  manor. 
NewcoTne  v.  Mathew        . 154 

2.  In  justification  of  libel — Medical    etiquette — Opinion  of 

medical  witness.     Ramadge  v.  Byan 540 

3.  Claims  to  Peerage — ^Evidence — Copies  of  wills.     Netterville 

Peerage 107 

4.  Bules  of  English  law  are  matters  of  evidence  in  Scottish 

Courts.     Douglas  v.  Brown 101 

d.  Account  delivered  by  principal,  whether  evidence  against 

surety.     See  Principal  and  Surety,  1. 

6.  Entry  in  ancient  visitation  book.     See  Ecclesiastical  Law,  1 . 

7.  Burden    of  proof—  Constructive   fraud.      See   Fraud  and 

Misrepresentation,  1. 

8.  Declarations  of  payee  as  to  illegality  of  consideration.    See 

Bill  of  Exchange,  5. 

9.  Costs— Solicitor,  attendance  as  witness.     See  Solicitor,  1. 

EXECt7TI0N—  1.  Fi,  /a.— Goods  subsequently  (but  before  sale) 
seized  by  customs  officers — ^Betum  of  nulla  bona  by  sheriff.  Grove  v. 
Aldridge 589 

2.  Wrongful  seizure— Horse  belonging  to  third  person, 

with  whom  debtor  lodged.     OughUm  v.  Seppings  .        .        .     284 

EXECT7T0B  AND  ADMINISTBATOB  —  1.  Administration  — 
Bequest  of  leaseholds— Unperformed  covenant  to  erect  buildings — 
liiability  of  general  personal  estate.    Marshall  v.  Holloway  .        .     848 

2.  Claim  against  testator  as  trustee  —  Plea  of  Statute 

of  Limitations.     Baker  v.  Martin 173 

3.  Payment  of  legacies  six  months  after  probate— Plea 

of  plene  administravit   in   answer   to   action   on  covenant.     Davis  v. 
Blackwell 503 

4.  Probate  duty — Property  in  foreign  country.    Att.-Qeti. 

V.  Dimond 732 
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^JNtB  SXEOUTOB     AND     ADMINISTSATOIt  —  5.  Administration  — 

i'"'''^  insolvent  estate — Funeral   expenses — ^Excessive   payment— Allow- 

'    ince  of  as  against  creditor.     Hancock  v.  Podmore  ....    287 

6.  Action  against  executor  for  specific  performance  of 

agreement  for  lease  entered  into  by  testator.    See  Landlord  and 

ladeqiitiTenant,  2. 

EXTENT— Agent  of  fire  insurance  office— Security  given  to  office 
— Inability  to  writ  of  extent  for  duties  in  band.    B,  y.  WrangTiam    753 

«i^;  FIXTT7BES.    See  Landlord  and  Tenant,  14 ;  Poor  Law,  2. 

FOEEXGN  LAW.     See  Evidence,  4. 

Tieirf   FRAUD  AND  MISBEPBESENTATI0N>-1.  Constructive  fraud— 

of  jgyc  Confidential  adviser  and  agent — Claim  on  bond  given  by  principal — 

.  ^Consideration — Burden  of  proof.     Nicol  y.  Vaughan         ...       60 

2.  Contract — ^Knowledge  of  party  seeking  relief— Accotmt — 

.  j; Acquiescence.    Harris  y.  Kemble       ...        b        ...      83 

SW     3.  Misrepresentation  to   sheriff— Action    against    execution 

.  i*"  creditor.     See  Sheriff,  1. 

I    FBAUDS,  STATUTE  OF.     See.  Landlord  and  Tenant,  9. 

^    FBAUDXTLENT  CONVEYANCE.     See  Husband  and  Wife,  2. 

[iff.     OAIONO  —  Wagering  policy  —  Invalid  policy  of  insurance.    See 
.  Insurance. 
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OOODS,  SALE  OF.     See  Sale  of  Goods. 

OBANT,  of  market.     See  Market. 
1. 

OX7ARANTT.     See  Principal  and  Surety. 

'  f     SA'WKEB — ^Penalty— Hawking  without  licence — Sale  by  auction 
»■■  — ^Manufacturers'  traveller.     B,  y.  Faraday 291 

M  HIG-HWAY— 1.  Bridge  — Liability  to  repair  — To  what  bridges 
liability  extends  —  Flumen  vel  cursus  aqusd.  B,  y.  Inhabitants  of 
Oxfordshire 302 

2.  Formation  of  new  road — Exchange  of  old  road — Order  for 

*  stoppag'e — Conveyance  of  land,  where  necessary — 8  Oeo.  IV.  c.  126, 

,86.     AllnuU  y.  Pott 313 

-  3.  Surveyor,  appointment  of— Evidence  of  obligation  to  repair 
B.  y.  Inhabitants  of  Kings  Newton 467 

4.  Surveyor — Personal   liability  at  suit  of  reversioner  for 

daxnag^e  to  property  by  roadside.     Alsto7i  y.  Scaies  502 

5.  Toll  —  Conviction  for  taking  excessive   toll  —  Appeal  — 

4  G«o.  rV.  c.  05,  8.  87.    B,  y.  Justices  of  Hants 407 
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HUSBAND  AND  WIFE — 1.  Marriage  settlement  —  Ante-mxptii 
settlement — ^Avoidance  on  bankruptcy — Money  settled  partly  belong 
ing  to  wife — Oift  over  on  bankruptcy — ^Wife's  share  of  trust  Aixu 
Lester  v.  Chirland .14 


2.  Deposit  of  deeds  with  banker-— Fraudulent  conveyanc 

— ^27  X&is.  c.  4,  s.  2.     Kerruon  v.  Dorrien  ......      51 

3.  Neglect  to  maintain  wife — ^Desertion  and  adultery  of  'vrii 

— Subsequent  adultery  of  husband.    B.  y.  FUntan .        ,        ,        .      21 

4.  Separation  deed-<-Deed  made  in  contemplation  of  ftLtur 

separation.     Westmeath  v.  Saliabury 5 

Reconciliation — ^Determination  of  trusts  of  deed.    Ih'd, 

5.  Marriage  settlement.    See  Trust. 

6.  Jointure.     See  Will,  12. 

INDEMNITY — ^Implied  contract  of—- Misrepresentation  to  Sheriff 
See  Sheriff. 

INSUBuANOE — ^Wagering  policy — Payment  conditional  on  marked 
▼alue  of  shares  on  certain  day — 14  Geo.  IH.  c.  48.  Paterson  t 
Powell 53< 


INSUIIANOE    (MABINE)— 1.  Adjustment  —  Payment    of    loi 
Set-off  against  premiums  due  from  broker  —  Usage  —  Knowled^^ 
of  assured.     Scott  y.  Irving 39< 

2.  Policy  on  freight — Loss  on  owner's  goods  carried  on  voyage 

insured — ^Attachment  of  risk.     Flint  y.  Flemyng     ....     20^ 

INTEREST —Deposit— liiability  of  auctioneer  to  pay  interest  on 
deposit  after  notice  from  vendor  to  invest.    Harington  y.  Hoggart    38S 

J0INTT7BE.     See  Will,  12. 

JX7BISDICTI0N.    See  Admiralty  Jurisdiction ;   Conflict  of  Laws. 

LANDIiOBD  AND  TENANT— 1.  The  property  in  trees  is  in  the 
landlord  ;  the  property  in  bushes  is  in  the  tenant,  even  where  the;y 
are  cut  down  by  a  stranger.     Berriman  y.  Peacock  ....     566 

2.  Agreement  for  lease — ^Death  of  intending  tenant — Specific 

performance — Action  against  executor — Offer  to  qualifjr  covenants. 
Phillips  y.  Everard 124 

3.  Covenant,  breach  of— Covenant  to  insure — Omission — Con- 
tinuing breach — Proviso  for  re-entry — Distress  for  rent — ^Waiver  of 
forfeiture.     Doe  d.  Flower  y.  Peck 339 

4.  Covenant  to  renew — Breaches  of  covenant  by  lessee- 
Specific  performance.     Tkompemi  y.  Ouyon 119 

5.  Implied  covenant — Joint-lessors — ^Demise  by  one  and 

equitable  confirmation  by  other.     Smith  y.  Pocklington  .         .        .    756 

6.  Forfeiture  —  Proviso  for  re-entry  —  Proviso  against 

alterations  in  premises — Surrender  of  lease  by  original  tenant- 
Covenants  in  new  lease,  whether  enforceable  against  under-tenant 
— '^ Duties  reserved"—^  Qeo.  H.  c.  28,  s.  6.  Doe  d.  Palk  v. 
Marchetti 420 
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•-^[j4  LANDLOBD  AND   TENANT— 7.  Covenant,   breach  of— Under- 

!!/   %!f^^ — Covenant  for  qniet  enjoyment — Eviction  by  title  paramount. 

^^^Woodhtmsey.  Jenkins 591 

^^  8.  ChurclL  lands — ^Leaae  of  lands  belong^g^  to  bishopric — No 

^>*i^fccpre8s  reservation  of  land-tax— Avoidance  of  lease.    Doe  d.  Biahop 
'    kf  Rochester  v.  Bridges 483 

ialtoyi^i   9.  Contract  to  let  furnished  lodg^ings  —  Interest  in  land  — 

•    IBtatute  of  Frauds,  s.  4.    Edge  v.  Strafford 746 

)mi^   10.  Distress  for  rent — Authority  to  tenants  'Ho  pay  rent  to 

.    ,^J.  S.,  whose  receipt  shall  be  their  dischargee ;  "  whether  authorizing 
jj^   J.  S.  to  distrain.     Ward  y.  Shew 640 

11.  Lessor's  title  defeasible  —  Eviction  by  title  para- 
mount.    Hopcraft  v.  Keys 644 

12.  Implement  of  trade — Thrashing-machine  on  hire  — 

Privilege  from  distress.     FenUm  v.  Logan 656 

13.  Privilege  from  distress — Matericds  and   machinery 

delivered  by  manufacturer  to  weaver  for  purpose  of  manufacture. 

onots  Woody,  Clarke 758 

14.  Fixtures — Bells  erected  by  yearly  tenant.     Lyde  v.  Russell 

•     :  327 

ofjflr     15.  Lease— Exception  of  'Himber  and  other  trees,  wood  and 

juifiii  underwoods  " — Implied  exception  of  soil.     Legh  v.  Heald  .    402 

16.  Notice  to  quit — Tenancy  from  year  to  year — Notice  signed 

D?oj(  by  one  of  several  joint-tenants.     Voe  d.  Aslin  v.  Summersett  .  250 

17.  Tenant  holding    over    and   paying    double  rent  — 

Necessity  for  fresh  notice  by  tenant.    Booth  y,  Macfarlane    .        .    488 

gres 

tirr        18.  Tenancy  at  will — Demand  of  possession — ^Determina- 
tion of  tenancy.     Doe  d.  Price  v.  Price 553 

19.  TTse  and  occupation — ^Agreement  to  take  furnished  lodg- 

,  ings,  but  no  entry.     Edge  v.  Strafford 746 

LAND-TAX  —  Redemption  by  bishop  pursuant  to  42  Geo.  IH. 
is  ^  c.  116  —  Avoidance  of  lease  of  lands  belonging  to  bishopric  not 
''  ^   expressly  reserving  land-tax.    Doe  d.  Bishop  of  Rochester  y.  Bridges    483 

^        LIEN — ^For  costs.     See  Solicitor,  6,  7. 

^        For  freight.    See  Trover  and  Conversion. 
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LIOHTH0T7SE— Dues.     See  Ship  and  Shipping,  6. 
ft 

LIMITATIONS  (STATUTE  OF)— 1.  Special  reply  of  necessary  to 
plea  of  set-off.     Chappie  v.  Durston 669 

2.  Life  interest — ^Adverse  possession.    Faussett  y.  Carpenter   17 

i:         3.  Claim  against  testator  as  trustee  —  Plea  of  statute  by 

f      eacecutor.     Baker  v.  Martin 173 

I  4.  Solicitor — Bill  of  costs — Costs  more  than  six  years  old— 

Item  added  to  bill  within  six  years.     Rothery  v.  Munnings     .  202 

5.  Tenant  for  life — Neglect  to  renew  lease — Breach  of  trust — 

▲ction  against  executors — ^Lapse  of  time.    Bennett  v.  Colley  .        .    13» 
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KALICIOUS  PBOSBCUTION— Maliciotis  petition  in  bankruptcy 
— Probable  cause — Onus.     CoUon  y.  Jamu 244 

KANDAMUS.     See  Burial. 

MABKET — Grant  of  fair  or  market — Express  ^ant  of  toll  paasei 
reasonable  toll,  though  no  amount  of  toll  be  specified.  Corporation  of 
Stamford  v.  Pawlett *.         .         .         .     675 

MASTER  AND  SERVANT— Liability  of  master  for  wrongful  act 
of  servant  performed  in  course  of  master's  illegal  trade — Conceal- 
ment of  smuggled  goods — Illegal  use  of  permit.    Att.-Oen.  v.  Siddon 

701 

MINE — Coal  mine — Bight  to  work  under  canal — Damage  to 
reservoir — Compliance  with  special  statutory  provisions — Liability 
for  damage.     Dudley  Canal  Co,  y.  Orazebrook 212 

MONEY  PAID — Money  paid  under  compulsion  of  law — ^Knowledge 
of  cause  of  action.     Hamlet  v.  Richardson 650 

If  OBTOAOE — Purchase  of  equity  of  redemption — Second  mort- 
gagee— Extinguishment  of  security — ^Foreclosure  suit — Third  mort- 
gagee— Priority.     Brovm  y.  Stead 186 

NEOLIOENCE — 1.  Stage-coach — ^Break-down— Concealed  defect. 
Sharp  V.  Qrey 601 

2.  Damage  to  canal.     See  Mine. 

PAJtTNEBSHIP— 1.  Bill  accepted  in  firm  name— Liability  of 
secret  partner — ^Knowledge  of  indorsees.     Wintle  y.  Crowther       .     728 

2.  Joint  adventure — Money  advanced  on  individual  credit  of 

one  partner  and  applied  to  purposes  of  Joint  adventure.     Smith  v. 
Craven 764 

3.  Withdrawal  of  partner — Debt  incurred  after  withdrawal — 

Liability  of  late  partner — ^Notice  to  creditor.     Carter  y.  Whalley  .     199 

And  see  Bankruptcy,  6. 

PAYMENT — ^Appropriation  of  money  in  hands  of  third  party — No 
assent  to  hold  money  to  use  of  remittee.     Wedldke  y.  Hurley        .    688 

PEERAGE — 1.  Extinct  Irish  peerage — New  creation,  validity  of— 
Act  of  TTnion.     Bloomfield  Peerage  Case 109 

2.  Evidence  to  support  claim  to — Copies  of  wills.     NettervfUe 

Peeerage 107 

POOH  LAW — 1.  Overseers — Account — Separate  accotmts — ^Appeal 
of  one  overseer  against  the  other's  account — Time — Mandamus,  R:  v. 
Justices  of  Oloucesterahire        .........     195 

2.  Settlement  of  Pauper — Windmill — Wooden  mill  standing 

on    brick    foundation  —  Fixture    to    freehold.    R,   y.   Inhabitants   of 
Otley 258 


TOL.  XX5V.]  INDEX.  868 

POOR  LAW-— 3.  Batinsr  —  Liability  to  rate  —  Distress  —  Party 
liaving:  no  stock  in  trade — ^Appeal  to  dnarter  Sessions — ^Replevin. 
Marshall  v.  Pitman 630 

4.  Bridge — Tolls  taken    on    one    side   of  river    only — 

Sateability  of  land  held  on  opposite  side  of  river.    R,  v.  Inhabitants  of 
Barnes 235 

POBTION — Time  for  raising^ — Shares  of  children  who  have  not 
acquired  vested  interests.     Gillibrand  y.  Ooold        .        .        .        .127 

POWEB  —  Excessive  exercise  —  Appointment  partly  g^ood  — 
Severability  from  part  in  excess  of  power.     Sadler  y.  Pratt  .  192 

PBACTICE — 1.  Costs — Security  for  costs.    See  duo  Warranto. 

2.  New  trial,  ground  for — Juror  before  being  sworn  expressing 

determination  to  give  the  verdict  one  way.    Bamadge  y.  Ryan     .     540 


3.  Setting  aside  judgment — Imposition  of  terms — Condition 

against  bringing  action.     Ca^h  v.  Wells 324 

PBINCIPAL  AND  AGENT  —  Broker  —  Set-off.  See  Insurance 
(Marine),  1. 

And  see  Ship  and  Shipping,  4. 

PBINCIPAL  AND  SXJBETY— 1.  Ouaranty  of  fidelity— Considera- 
tion— Account  of  principal  charging  himself— Balance  due,  whether 
evidence  against  surety — Subsequent  payments  by  principal,  whether 
first  applicable  to  extinction  of  previous  balance.  Lyeaghty.  Walker    1 

2.  Continuing  guaranty.    Allan  y.  Kenning         .        .    648 


PROBATE  DTTTY.     See  Executor  and  Administrator,  4. 

PBOMISSOBY  NOTE.     See  Bill  of  Exchange. 

(ITTO  WARRANTO  —  Applicant  in  indigent  circumstances  — 
Suspicion  of  collusion — Security  for  costs.    R,  y.  Wakelin     .        .     209 

RELEASE — Plea  of  release  of  one  of  two  joint-obligors — Parol 
evidence  to  explain  deed.     Cocks  y.  Nash 547 

REVENXTE— Customs — Concealment  of  smuggled  goods — ^Respon- 
sibility of  master  for  act  of  servant.    Att,'Gen,  Y,  Siddon      .        .     701 

REVERSIONER.     See  Highway,  4. 

SALE  OF  OOODS — ^Action  for  price — Unstamped  bill  of  exchange 
— Notice  of  dishonour— Recovery  of  price  in  Court  for  goods  sold. 
Cundy  y.  Marriott 416 

SALVAGE.     See  Ship  and  Shipping,  7. 
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SEA— Admiralty  juriBdiction— Ghrant  of  wreck — ^Bflfect,  as  against 
the  office  of  Adxnircdty ,  of  g^rants  from,  the  Orown  to  a  lord  of  a  manor 
of  '<  wreck  of  the  sea  " — Claim,  by  grrftnt,  to  ''  flotsam,"  not  exceeding 
three  miles  from  low- water  mark — Boundaries  of  the  Admiralty  juris- 
diction on  the  coasts  of  the  kingdom — Office  of  Lord  High  Admiral, 
its  duties,  and  rights— «*  Wreck  of  the  sea."  B.  v.  Forty-nine  Casks 
of  Brandy,  816;  B.  v.  Two  Casks  of  Tallow 843 

And  see  Bailiffs  of  Dunwich  v.  Sierry,  471. 
SST-07F.     See  Insurance  (Marine),  1. 
SETTIiEMEKT  (HABBIAOS).    See  Husband  and  Wife,  1,2;  Trust. 

SjswjsB — Sewers  rate — ^Authority  of  commissioners — ^Work  already 
done.     B,  Y,  Commissioners  of  Sewers  for  the  Tower  Hamlets  .         .     277 

SHEBIF7— 1.  Illegal  seizure  —  Misrepresentation  —  Bight  of 
indemnity  against  execution  creditor.     Humphry s  y.  Pratt  .        .       41 

2.  Election  to  office.    See  Corporation  (Municipal). 

And  see  Execution. 

SHIP  AND  SHIPPINGK— 1.  Admiralty  Court  —  Jurisdiction  — 
Principles  by  which  Court  guided.     The  Girolamo  ....     804 

2.  Charter-party  —  Shipowner's  lien  for  freight  —  Express 

reservation  by  charter-party.     Small  y.  Moates       ....     613 

3.  Bill  of  lading — ^Demurrage — ^Undertaking  to  deliver  goods 

to  consignee  on  payment  of  freight  —  Implied  contract  to  pay 
demurrage.     Evans  y.  Forster 239 

4.  Freight— Statement  in  bill  of  lading  that  freight  had 

been  paid — Claim  for  freight  against  assignees  of  bill  of  lading — 
Estoppel— Advance  of  freight  by  brokers  of  assignees — Claim  against 
principals.     Howard  y.  Tucker 418 

5.  Collision  —  Foreign  ship  in  charge    of   licensed  pilot  — 

Apportionment  of  blame— Pilotage.     The  Girolamo        .        .        .    804 

6.  Lighthouse  —  Liability  to  lighthouse  dues  —  Exception  of 

ships  of  war — Oovemment  vessels  other  than  ships  of  war.  Smithett 
y.  Blythe 358 

'  7.  Salvage — Private  treasure  and  Oovemment  stores  (lost  on 

board  a  man-of-war)  recovered  by  officers  and  men  of  the  navy — 
Principles  on  which  salvage  given  in  such  cases.    H.M,8.  Thetis    772 

8.  Lien  for  freight.    See  Trover  and  Conversion. 

SOLICITOB — 1.  Attendance  as  witness  in  civil  action — ^Allowance 
for  loss  of  time.     Collins  y.  Oodefroy 496 

2.  Costs — Bill  of  costs — ^Items  for  useless  work,  disallowance 

of.     SJiaw  y.  Arden 526 

3.  Costs  more  than  six  years  old — Item  added  within  six 

years — Statute  of  Limitations.    Bothery  y.  Munnings      .        .        .     202 
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,iiip  WLICITOB— 4.  Costs  —  Improper  proceedings — Action  within 
lofiM  jurisdiction  of  County  Court  brought  in  Superior  Court — ^Becovery 
imsk       of  costs.     Gill  y.  Lougher 697 


biL  ^'  Bight  of  solicitor  to  recover  costs  after  he  abandons 

suit  upon  reasonable  cause.     Vansandau  v.  Broum  .        .  .571 

6.  Lien  for  costs—Action  collusively  settled  by  parties — 

Lien  on  bill  of  exchange  deposited  with  third  party  in  accordance 
with  terms  of  settlement.     Gould  y.  Davis 754 

— —  7.  Lien  on  damages  —  Compromise  of  action  without 

solicitor's  consent  —  Action  for  unliquidated  damages.     Ex  parte 
Hart '    .     411 

*i^  8.  Disqualification — Omission  to  take  out  certificate — Order 

for  re-admission — Business  done  after  order  for  re-admission  but 
iHit        before  renewal  of  certificate.     Coren  y.  Sharpe        ....    326 

STATT7TE — Construction  of.     See  Theatre. 

igii'  TENANT  FOB  LIFB— Neglect  to  renew  lease — ^Breach  of  trust — 
Action  against  executors — Lapse  of  time — Acquiescence.  Bennett  y. 
Colley 135 

TIHBEB,  property  in.    See  Landlord  and  Tenant,  1. 

TITELES — Mill — New  structure  erected  partly  on  site  of  ancient 
is-         mill — ^Evidence.     Newcome  y.  Mathew 154 

w 

■ 

THEATBE — Licence  to  perform   plays — Statutory  prohibition — 
^         Construction  of  statute.    B.  y.  Neville 354 


i 
4 


TBESPASS.     See  Wreck. 


TBOVBB  AND  CONVEBSION— Lien  of  baUor— Befusal  of  baUee 
to  deliver  goods — ^Evidence  of  conversion.     Wilson  y.  AnderUm    .     348 

t  TBUST — ^Breach  of   trust — Karriage    settlement — Stock  sold  at 

'^         request  of  wife  and  proceeds  paid  to  husband — Subsequent  claim  by 
{:  liusband  as  appointee  under  wife's  will.    Nail  y.  Punter       .        .188 

VENDOB  AND  PX7BCHASEB— 1.  Specific  performance — Title — 
Seturn  of  deposit — Interest.     Lord  Anson  y.  Hodges       .         .         .     153 

2.  Interest  on  deposit,  liability  of  auctioneer  for.     5m  Interest. 

WAY.     See  Highway. 

WILL — 1.  Bevocation  of  a  devise  under  the  old  law  of  wills  by  an 
equitable  recovery  for  a  formal  purpose  only.    Lock  y.  Foote  192 

2.  Bequest  of  residue  to  class— After-bom  children — ^Bemote- 

ness.     Kevem  y.  Williams 132 


3.  Bequest  to  wife — Gift  over  ''upon  her  marrying  again" 

— Death  of  wife  without  re-marriage — Qift  for  widowhood  only — 
Intestacy  as  to  residue.    Pile  y.  Salter 175 

4.  Charitable  trust — English  will — Gift  to  trustees  *'  residing 

within  twenty  miles  of  M.  in  Scotland  "—Direction  to  invest  inland 
— Option  to  purchase  real  property  in  Scotland — Statute  of  Mortmain 
—Void  gift.    AU.-Gen.  y.  Mill 80 

E.E. — VOL.  ZZXY.  56 
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WILL — 5.  Oift  over  upon  death  before  tenant  for  life  or  under  81 
— **  Or  "  construed  as  **  and."     Miles  v.  Dyer 181 

6.  Oontingency  —  Remainder  —  "In    case   they   leave    no 

children."     Doe  d.  Nesmyth  v.  Knowla 320 

7.  Devise  over — "  Heirs  of  the  body" — Words  of  restriction — 

Sstate  of  first  devisees.     Doe  d.  Atkinson  y.  Featherstone  .  .    491 

8.  Limitation  over  if  J.  B.  should  die  without  issue — ^Estate 

tail.     Doe  d.  Jones  y.  Owens 315 

9.  Charge  of  annuities — Estate  passing  by  general  words — 

Exclusion  of  reversions.     Doe  d.  Pell  y.  Jeyes 390 

10.  Executory  trust — Oift  to  niece  to  "  devolve  to  her  issue  " 

at  her  death — Direction  to  settle — Life  interest.     Stonor  y.  Curwen,   156 

11.  Oift  to  A.  and  F.  and  their  children — Failure  of  issue — 

Absolute  gift.     Pyne  y.  Franklin 184 

12.  Jointure  —  Bent-charge  —  Devise    of    lands  charged    by 

settlement — Merger.     Origby  y.  Powell 164 

13.  Legacy — Expression  of  motive — Trust.    Benson  y.  Whittam 

113 

14.  Cumulative    legacies — Oifts   by  different    instruments — 

Will  and  two  codicils — Second  codicil  not  referring  to  first.     Watson  y. 
Eeed 178 

15.  Substitutionary  gift — Time  of  vesting.  Pear  son  Y.Stephen   49 

16.  Unattested  codicil — Subsequent  codicil  referring  to  will — 

Jtepublication  of  first  codicil.     Gordon  y.  Lord  Beay  .        .160 

WOItDS— <<  Devolve  to  her  issue."     See  Will,  10. 

'' Duties  reserved."    /See  Landlord  and  Tenant,  6. 

"  Heirs  of  the  body."    See  Will,  7. 

"Or."     /See  Will,  5. 

"  Upon  her  marrying  again."    See  Will,  3. 

"  Wreck  of  the  sea."    See  Sea. 

WBECK— Orantee  of — Property    in   goods    stranded— Bight  to 
maintain  trespass.     Bailiffs  of  Dunwich  y.  Sterry      .        .        .        .471 

And  see  B,  y.  Forty-nine  Casks  of  Brandy ,  816;   B.  y.  Two  Casks  of 
Tallow,  843. 
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